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rilHERE  can  be  no  question  of  the  importance  of  that 
^  branch  of  the  law  which  treats  of  the  manner  in  which 
rights  are  enforced.  To  the  public  it  is,  perhaps,  the  most  import- 
ant branch  of  all,  because  unless  its  provisions  are  so  arranged 
as  to  admit  of  disputes  being  settled  with  expedition,  economy, 
and  certainty,  the  provisions  of  the  other  branches  of  the 
law  may  remain  to  a  great  extent  inoperative.  Unfortunately 
it  is  the  branch  which  has,  perhaps,  the  fewest  attractions  for 
the  jurist,  and  in  Scotland  it  was  till  recently  comparatively 
neglected.  It  has  consequently  suffered  both  in  substance 
and  in  form.  In  substance  the  deficiencies  are,  perhaps,  not  so 
marked ;  but  the  form  is  about  as  inconvenient  as  can  well  be 
imagined  The  law  of  process,  which  in  any  well-considered 
system  ought  to  be  embodied  in  a  code,  has  to  be  searched  for 
in  this  country  among  innumerable  decisions,  through  many 
statutes,  and  many  orders  of  court,  hardly  one  of  which  is 
complete  in  itself,  and  which,  taken  altogether,  extend  over  such 
a  period  of  time  and  fill  such  a  mass  of  literature,  as  to  make 
the  extrication  of  the  practical  rules  a  task  of  serious  di£Sculty. 
It  was  with  the  view  of  reducing  the  various  rules  to  such  a 
form  as  might,  as  far  as  was  practicable,  give  some  of  the 
benefits  which  would  be  given  by  a  code,  that  I  originally 

undertook  this  work.      The  First  Edition  was  published  in 
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1869,  and  what  I  had  attempted,  was  apparently  appreciated 
by  the  profession,  as  the  Edition  was  not  long  in  being 
exhausted.  In  1875,  a  Second  Edition  was  published,  and  as 
it  has  now  been  about  two  years  out  of  print,  I  have  prepared 
this,  the  Third,  Edition.  In  the  successive  Editions,  the  work 
has  grown  somewhat  in  size ;  but  that  has  not  been  due  to  any 
change  in  the  original  plan.  When  it  would  have  been  much 
easier  for  me,  many  a  time,  to  have  been  difibse,  I  have  given 
myself  much  trouble  to  present  the  rules  in  the  clearest  and 
most  concise  form  in  which  I  could,  keeping  always  in  view 
that  the  first  pui*pose  of  the  book  is  that  it  shall  be,  like  a 
code,  a  convenient  practical  guide,  giving  what  is  wanted  and 
nothing  mora  The  increase  in  size  is  mainly  due  to  new 
legislation,  and  it  has  been  caused  partly  by  what  the  Legisla- 
ture has  done,  and  partly  by  the  way  in  which  it  has  done  it. 
Since  the  First  Edition  was  published,  the  Legislature  has  made 
large  additions  to  the  jurisdiction  of  the  Sheriff  Courts,  and 
large  alterations  on  its  practice ;  and  in  making  these  changes 
the  Legislature  has  always  proceeded  by  way  of  adding  to  or 
amending  the  old  materials.  Thus,  though  it  has  added  much 
new  legislation,  it  has  repealed  almost  none  of  the  old ;  and 
it  has  therefore  often  been  necessary  for  me,  not  merely  to 
explain  the  new  portions,  but  to  show  how  the  old  have  been 
affected  by  them. 

The  plan  of  the  treatise  is,  firstly ^  to  explain  the  constitu- 
tion and  jurisdiction  of  the  Sheriff  Courts ;  secondly,  to  trace 
the  ordinaiy  action  for  the  payment  of  money  from  beginning 
to  end,  giving  (in  separate  chapters)  the  normal  proceedings 
which  occur  in  almost  every  action,  the  occasional  proceedings 
required  in  exceptional  circumstances,  the  right  of  appeal 
within  the  Court,  and  the  mode  of  enforcing  the  judgment ; 
thirdly i  to  take  the  various  forms  of  special  action  (with  the 
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exception  of  those  relating  to  succession,  which  are  reserved  for 
separate  treatment),  and  to  show  wherein  each  special  action 
differs  £rom  the  ordinary ;  fov/rOdyy  to  point  out  wherein  the  sum- 
maiy  forms  of  procedure  authorised  by  the  Small-Debt  Act  of 
1837,  and  the  Debts-Beooveiy  Act  of  1867,  differ  from  the 
ordinary  action ;  JifMy,  to  explain  the  duties  which  the  Sheriff 
may  be  called  upon  to  perform  when  property  passes  by  succession ; 
and  aiasthlyy  to  give  an  account  of  the  modes  of  appealing  in  civil 
causes  from  the  Sheriff  to  higher  Courts.  Throughout  the 
body  of  the  treatise  I  have  carefully  avoided  historical  digres- 
sions, giving  no  more  of  history  in  it  than  was  at  times 
unavoidable  in  order  to  explain  some  proceeding  which  other- 
wise might  have  appeared  anomalous;  and  reserving  for  an 
introductory  chapter,  written  for  the  benefit  of  the  student,  an 
explanation  of  everything  known  to  me  of  the  histoiy  of 
the  Sheriff  Courts  which  appeared  to  me  likely  to  be  of 
interest  or  value. 

The  present  Edition  differs  materially  from  both  of  its  pre- 
decessors. In  consequence  of  the  passing  of  the  Sheriff-Courts 
Act  of  1876,  it  was  necessary  for  me  to  re-write  a  large  part 
of  the  treatise, — nearly  the  whole  of  the  part  relating  to  the 
normal  proceedings  in  the  ordinary  action  being  new.  Con- 
siderable additions  to  the  rest  of  the  treatise  have  been  required 
by  the  additions  to  the  jurisdiction  made  by  the  Sheriff-Courts 
Act  of  1877,  the  Judicial  Factors  Act  of  1880,  the  Entail 
Act  of  1882,  and  other  Acts.  Further  additions  have  been 
required  in  consequence  of  the  addition  of  new  procedure  by 
such  Acts  as  the  Citation  Amendment  Act,  the  Judgments 
Extension  Act,  and  the  Civil  Imprisonment  Act,  all  of  1882, 
as  well  as  by  some  others  which  it  is  needless  to  specify.  In 
this  way  probably  not  less  than  a  third  of  the  present  Edition 
consists  of  new  matter.     As  a  small  curtailment,  on  the  other 
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hand,  I  have  omitted  from  this  Edition  any  notice  of  the  process 
of  Cessio  Bonorum.  That  process  having  recently  undergone 
a  complete  alteration,  it  became  necessary  for  me  either  to 
omit  it  altogether,  or  to  include  in  the  treatise  a  large  part  of 
the  law  of  bankruptcy.  As  the  law  of  bankruptcy  has  no 
connection  with  the  law  of  process,  I  decided  upon  omitting 
the  subject,  and  leaving  it  to  the  writers  on  bankruptcy,  to 
whose  province  it  now  properly  belongs.  It  is,  perhaps,  right 
to  add  that  for  similar  reasons  some  other  subjects  have  always 
been  omitted.  Thus,  proceedings  ia  valuation  trials,  in  the 
registration  of  voters  and  election  of  members  of  parliament, 
and  those  under  the  Public  Health  Act,  have  all  been  omitted, 
because  they  were  little  germane  to  the  rest  of  the  con- 
tents, and  because  they  are  all  discussed  in  excellent  special 
treatises. 

For  upwards  of  twenty-one  years,  in  what  now  forms  the 
sheriffdom  of  Aberdeen,  Kincardine,  and  Banff,  I  have  per- 
formed those  duties  of  a  Sheriff  which  fall  to  be  performed  by 
the  resident  representative  of  the  office,  and  for  thirteen  of 
these  years  have  discharged  my  duties  in  the  commercial  city 
of  Aberdeen.  I  have  thus  necessarily  seen  a  very  great  extent 
and  variety  of  practice,  and  I  believe  there  is  no  kind  of  civil 
proceeding  competent  in  the  Sheriff  Court,  from  a  small-debt 
action  involving  a  small  sum  and  lasting  a  short  time,  to  a 
valuation  jury-trial  involving  several  thousand  pounds  and 
lasting  several  days,  in  which  I  have  not  been  concerned  as 
judge.  To  this  experience  I  have  added  a  study — which  has, 
at  least,  not  been  superficial — of  everjrthing  necessary  to  render 
it  intelligent.  That  I  shall  have  escaped  what  others  may 
deem  to  be  errors  is  out  of  the  question,  considering  the  large 
and  confused  mass  of  materials  out  of  which  something  like 
order  has  to  be  evolved ;  but  I  have  told  my  readers  every- 
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thing  which  I  have  learned,  and  if  there  is  anything 
which  strikes  any  of  them  as  either  erroneous  or  defective, 
I  shall  always  be  grateful  for  its  being  pointed  out.  It  is 
only  in  this  way  that  comparative  accuracy  can  be  obtained,  and 
I  have  to  thank  those  who  in  past  times  have  made  com- 
munications to  me.  Although  there  is  little  probability  that  I 
shall  personally  edit  another  Edition,  I  shall  take  care  that 
any  suggestions  for  the  improvement  of  the  book  shall  receive 
due  attention,  and  if  in  the  course  of  time  another  Edition 
is  required,  it  shall  be  forthcoming  under  the  charge  of  some 
competent  editor. 

In  preparing  this  Edition  I  have  had  some  valuable  assist- 
ance which  deserves  special  acknowledgment.  Mr.  J.  D.  Sym, 
Advocate,  has  carefully  verified  all  the  references,  and  has 
performed  (I  am  sure)  satisfactorily  the  difficult  duty  of  revis- 
ing and  adapting  the  Index.  I  am  also  much  indebted  to  him 
for  many  very  useful  suggestions  on  other  points.  My  special 
thanks  are  due  also  to  Mr.  William  Murison,  Sherifi^-Clerk 
Depute,  Aberdeen,  who  has  given  me  the  benefit  throughout 
the  treatise  of  the  thorough  knowledge  which  he  possesses  of 
Sheriff  Court  process,  and  in  particular  of  everything  which  is 
required  in  the  department  of  the  Sheriff-Clerk. 

J.  DOVE  WILSON. 

Sheriffs'  Chambers, 
Aberdeen,  9th  Augusty  1883. 
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HISTORICAL  INTRODUCTION. 

TN  the  body  of  this  Treatise  I  have  described  the  existing 
constitxition  of  the  Sheriff  Courts,  endeavouring  to 
answer  the  two  questions — ^What  it  is  they  profess  to  do? 
and  How  it  is  that  it  is  done?  The  necessity  which  I  am 
under — ^for  practical  purposes — of  answering  those  two  ques- 
tions in  the  treatise  with  as  much  brevity  and  clearness 
as  may  be  possible,  has  prevented  me  from  there  entering 
on  historical  matters  further  than  is  occasionally  requisite  in 
order  to  make  the  statement  intelligible.  But  the  historical 
part  of  the  subject  is  by  far  the  most  interesting,  and  while 
investigating  the  present  condition  of  the  Courts,  there  grew 
under  my  hands  a  quantity  of  materials  useful  only  for  illus- 
trating the  past.  These  I  from  time  to  time  supplemented 
by  further  inve3tigations ;  and  in  this  Historical  Introduction 
I  propose  to  answer,  as  best  I  can,  the  question,  How  it  is 
that  the  Sheriff  Courts  have  come  to  be  here  ?     The  reply 
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will  have  an  interest  for  students  of  law,  and  possibly  for 
some  of  its  practitioners.  I  hope  tbat  it  may  also  have  a 
wider  interest.  As  a  chapter  in  the  history  of  civilisation, 
describing  the  progress  of  an  important  institution  from  the 
rudest  b^nnings  to  a  comparatively  high  development,  it 
may  interest  many  to  whom  purely  legal  discussions  would  be 
merely  an  affliction. 

The  Scotch  Sheriff  Courts  are  not,  as  the  English  County 
Courts  are,  things  of  yesterday,  r^ulated  by  complete  statu- 
tory codes,(a)  with  all  their  parts  forming  a  fairly  harmonious 
whole,  but  are  ancient  institutions,  and  though  still  full  of 
vigorous  life,  full  also  of  all  manner  of  anomalies.  Though 
local  courts,  their  jurisdiction  in  some  respects  rivals  that 
of  the  highest  courts.  At  other  times  the  jurisdiction  falls 
short  at  strangely  absurd  limits.  The  Sheriff  Courts  may, 
for  example,  settle  the  right  to  any  amount  of  money,  and 
yet  cannot  (except  with  the  consent  of  both  parties)  decide  as 
to  the  property  of  a  square  yard  of  land.  In  applying  deeds, 
they  may  settle  questions  of  law  involving  any  extent  of 
pecuniary  liability,  and  yet  be  stopped,  at  the  pleasure  of  an 
obstinate  litigant,  by  inability  to  determine  simple  questions 
of  fact  involving,  perhaps,  only  a  few  pounds.  Not  less 
startling  are  the  anomalies  in  their  modes  of  proceeding. 
Matters  involving  the  merest  trifles  will  be  found  to  be  rega- 
lated  with  the  utmost  precision,  and  matters  of  the  highest 
importance  left  with  the  loosest  vagueness.  The  time,  for 
example,  at  which  some  pleading  may  require  to  be  lodged 
will  be  found  to  have  been'  an  object  of  most  anxious  solici- 
tude to  the  Legislature,  while  on  points  even  affecting  the 
liberty  of  the  subject  it  will  be  found  that  no  old  popular 

(a)  The  *'Rulei,  orden,  and  forms*'  for  the  En^Iiah  Coanfy.Comts,  m  reviaed 
in  1875,  are  almoit  a  oodob 
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court  that  ever  raet  on  its  moot  Hill  was  freer  from  written  law. 
And  if  what  the  Sheriff  Courts  may  do,  and  how  they  may  do 
it,  are  subject  to  such  anomalies,  not.  less  strange  are  the  rela- 
tions in  which  they  stand  to  the  higher  courts  under  whose 
control  they  work.  A  man  may  discover  that  he  has  been 
fined  by  the  Sheriff  a  hundred  pounds,  or  has  been  sentenced 
to  pass  a  year  or  two  of  his  life  in  prison,  and  that  he  has  no 
appeal;  while  another,  who  perhaps  complains  that  he  has 
been  wrongously  deprived  of  a  half-crown  snuff-box,  may  find 
that  he  possesses  the  ruinous  privilege  of  appealing,  even  till 
he  reaches  the  House  of  Lords. 

It  is  almost  self-evident  that  the  system  could  never  have 
had  a  deliberate  constructor.  Time  was  when  men  were 
satisfied  to  assume  that  at  some  distant  period  a  great  legis- 
lator had  deliberately  planned  and  laid  out  an  institution,  and 
that  Uie  anomalies  were  the  growth  of  subsequent  times. 
Every  country  almost  has  its  great  prehistoric  legislator,  and 
as  Greece  has  its  Solon  and  Lycurgus,  so  Scotland  during  the 
centuries  of  the  Middle  Ages  revered  its  Malcolm  and  David, 
to  whom  the  framing  of  the  good  old  laws  was  attributed. 
Perhaps  to  them  was  never  consciously  attributed  the  creation 
of  the  Sheriff  Courts,  because  our  ancestors  seem  little  to  have 
troubled  themselves  about  the  origin  of  our  institutions.  But 
for  long  in  England  it  was  received  as  an  adequate  explana- 
tion of  the  origin  of  the  county  system,  that  Alfred  the  Great 
had  divided  out  the  country  into  shires,  and  provided  each 
with  its  appropriate  staff  of  officers.(&)  Plainly  no  such  heroic 
solution  of  the  question  will  suffice.  As  assumptions  are  dis* 
carded,  and  facts  are  investigated,  no  trace  of  a-  deliberate 
origin  for  such  institutions  is  to  be  found.  To  use  language 
familiar  in  other  departments  of  science,  such  things  as  our 

{h)  See  Spelman*8  Glossary,  p.  141. 
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local  courts  are  due  to  a  process  of  evolution,  whereby  bora 
old,  and  often  widely  different  institutions,  the  present  have 
been  gradually  deyeloped. 

In  tradng  this  process  of  evolution,  it  will  necessarily  be 
only  the  leading  currents  that  can  be  followed,  and  the  leading 
features  that  can  be  noticed.  A  merely  chronological  narra- 
tive of  the  changes  that  have  befiedlen  the  Sheriff  Courts  would 
have  no  value  and  no  interest ;  it  is  only  by  connecting  the 
changes  together  by  the  ideas  that  have  been  at  their  root 
that  they  can  have  either  the  one  or  the  other;  and  it  is 
better  to  run  the  risk,  unavoidable  perhaps  in  the  first  attempt, 
of  classifying  the  fiu^ts  to  some  extent  erroneously,  than  to 
leave  the  attempt  unmade* 

The  territorial  divisions  to  which  our  Sheriff  Courts  are 
attached  are  far  older  than  the  Courts  themselves.  The  origin 
.of  these  divisions  is  very  obscure.  But  if  there  is  anything 
clear  about  the  division  of  the  country  into  counties  it  is  that 
it  was  not  made  purposely.  There  is  no  such  thing  known  in 
history  as  a  division  of  Scotland  into  districts  for  judicial  or 
administrative  purposes*  And  a  glance  at  a  map  will  show 
at  once  that  there  never  could  have  been  such  a  thing.  The 
enormous  variation  in  size,  the  inconvenience  and  irregularity 
of  shape— ^-so  great  that  fragments  of  counties  are  sometimes 
^scattered  in  different  patts  of  the  country — show  that  the 
counties  were  never  l$dd  out  as  administrative  districts.  They 
must  have  had  their  origin  in  some  natural  circtmistances ; 
aind  as  to  what  that  origin  was  we  have  no  difficulty  in  making 
€kt  least  a  plausible  surmise.  In  point  of  time  their  origin  is 
prehistoric.  There  ^eema  little  doubt  but  that  the  germs  of 
the  present  couxitie^  existed  long  before  Scotland  had  any  right 
to  be  )Con8ldered  as  a  consolidated  i;iation.  Individual  modifi- 
cations there  have  been  within  the  historic  times  ; — counties 
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have  been  aubdivided^  otbers  thrown  togetber,  and  parts  baVe 
been  taken  fix>m  one  and  added  to  anotber,  bat  even  these 
modifications  have  been  comparatively  few*     The  first  complete 
list  of  the  Scottish  counties  known  to  me — ^that  made  about 
six  centuries  ago  for  Edward  the  First — scarcely  differs  from 
the  present  division,  (c)     It  is  the  same  with  England,  where 
the  counties,  as  given  by  William  of  Malmesbury,  do  not  differ 
materially  firom  what  they  are  now.((2)     The  germ  of.  the 
system  therefore  goes  back  beyond  the  historic  period  to  the 
time  when  the  country  was  still  divided  among  a  set  of  semi- 
independent  tribes.     It  is  of  course  impossible  to  trace  all 
the  counties  back  to  this  stage,  but  in  the  case  of  many  of 
them,  among  which  Fife,  Forfar,  Elincardine,  and  Moray  may 
be  instanced,  there  is  sufficiently  good  evidence  that  the  county 
existed  long  previous  to  its  incorporation  in  the  kingdom  as  an 
aknost  independent  earldom  or  maor-mordom,  or  by  whatever 
other  name  antiquaries  may  think  best  to  call  it.(e)     What  is 
known  about  these  instances  may  readily  be  believed  to  have 
happened    in   others.      On   this    theory   all    the   irregulari- 
ties of  size  and  shape  are  easily  explained      The  county 
consisted  of  just  as  much  land  as  the  tribe,  or  colony  it 
may  be,  which  first  settled  on  it  could   conquer  and  hold 
together. 

These  tribal  settlements  must  have  contained  within 
themselves  firom  the  earliest  times  some  means  of  adminis- 
tering justice.  What  those  were  in  Scotland  the  knowledge 
we  have  of  our  cotmtry  does  not  enable  us  to  say, 
hat,  by  putting  together  what  is  known  here  and  what  is 
known  in  other  countries  of  the   institutions   of  the   races 


ie)  Printed  in  toL  i  of  the  foHo  edi«  (e)   Mr.  E.  W.  Bobertwn's   Eariy 

tbn  of  the  Soots  ActB.  Soofefeiah  History  exhibits  at  full  length, 

id)  Bee  PalgxmTe's  English  Common-  snd  with  mnoh  lesrning,  whst  is  to  be 

««Uh,  part  i  pp.  116, 117.  ssid  on  this  subject. 
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which  settled  here,  we  obtain  a  view  of  what  oars  must  have 
beeii.(/) 

At  the  opening  of  the  historic  period  in  Scotland  four 
leading  races  are  found  in  possession.  To  the  south  of  the 
Forth  the  Saxons  have  possession  of  the  eastern  half,  and 
the  British  of  the  western ;  while  to  the  north  of  the  Forth 
the  Celts  have  possession  of  all  not  conquered  by  the  Norse- 
men, It  will  be  seen  that  I  have  discarded  the  Picts,  and  I 
have  done  so  on  the  ground  that,  although  they  may  have 
formed  a  separate  race,  their  institutions  have  so  completely 
disappeared  that  they  may  be  left  out  of  consideration.  The 
four  leading  races — not  one  of  which  probably  was  unmixed 
— all  closely  resembled  each  other.  The  four  Ml  readily  into 
two  groups,  the  Teutonic  and  Celtic ;  and  it  is  customary  to 
assume  that  there  were  great  and  fundamental  differences  at 
least  between  those  two  races.  I  do  not  think  the  facts 
bear  this  out  We  have  been  misled,  I  think,  by  two 
things.  All  barbarous  (and  most  civilised)  nations  are  in 
the  habit  of  greatly  exaggerating  the  differences  between 
themselves;  and  we  are,  moreover,  too  apt  to  assume  that 
the  difference  in  the  name  of  an  official  or  institution  im- 
plies some  essential  difference  in  function,  whereas  the 
difference  may  have  originated  in  the  merest  trifle.  We 
find  very  considerable  diversity  of  name  among  the  officials 
in  Teutonic  and  Celtic  antiquities,  but,  so  £Eur  as  we  can 
gather,  very  little  difference  in  duty,  and  the  explanation  I 
((suggest  is,  that  the  nominal  differences  were  due  to  acci- 
dental circumstances,  to  which  we  have  now  lost  the  clue. 
How  little,  difference  of  name  necessarily  implies  difference 

(/)  The  leading  aathonUes  will  be  W.  Robertson's  Historical  Essays  (1872, 

fpnnd  in  Schmidt,  Gesetze  der  Angel-  artide  <' Shire");  and  Palgrave's  Eng- 

Saohsen)      Qneist,     Gesohichto     der  lish  Commonwealih,  already  referred 

Englisohen  Communal-  verfassupg ;  E.  ta 
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of  function  may  be  seen  from  one  modem  instance.  Duke, 
Marquis,  Earl,  Viscount,  and  Baron»  are  all  usually  supposed 
by  us  to  mark  differences  worthy  of  being  kept  in  mind; 
but  if  the  antiquary  of  the  fiiture  should  direct  his  attention 
to  the  matter,  he  would  find  that  the  essential  difference  lay, 
not  in  power,  influence,  wealth,  or  intellect,  but,  would  dis- 
cover, possibly  after  much  labour,  that  it  lay  in  the  right  to 
walk  in  a  certain  rank  in  processions  that  were  never  held, 
and  in  the  right  to  certain  distinctive  robes  that  were  never 
worn. 

In  all  the  four  races  the  tribal  constitution  seems  to  have 
been  almost  identical,  and  all  recognised  the  distinction 
between  executive  and  judicial  functions.  In  the  Saxon 
country  two  lay  officials  were  supreme — ^the  Earl  and  the 
Sheriff  Among  the  Celts — Chief  and  Brehon  filled  analogous 
offices^  Among  the  Norse  and  the  British  a  similar  division 
reigned.  How  the  division  of  duty  first  arose  it  is  hardly 
possible  to  explain,  nor  do  we  know  with  certainty  how  the 
appointments  to  the  respective  offices  were  made.  It  is 
common  to  believe  that  representative  institutions  existed  at 
some  early  period  among  the  Saxons  while  still  in  their  German 
home,  and  that  these  representative  institutions  were  afterwards 
superseded  by  hereditary,  (gr)  It  seems  to  me,  with  all 
deference  to  high  authorities,  that  the  evidence  on  which  this 
is  believed  is  insufficient.  The  Roman  writers,  CsBsar  and 
Tacitus,  on  whose  statements  it  is  mainly  founded,  could  easily 
have  been  misled  by  their  preconceived  ideas,  and  by  the 
difficulty  they  were  under  of  getting  accurate  information.  (A) 
It  would  be  against  everything  that  is  known  of  other  rude 

(g)  See    Freeman's  Growth  of   the  referred  to,  m  weU  m  manj  othere 

iB»gH«>*  Constitotieii  for  %  itatement  of  bearing  on  the  subject,  in  Profemor 

Hob  Tiew.  Stabb's  nitutratione  of  Kngliah  Coneti- 

(A)  The  reader  will  find  the.  paeeagea  tntional  Hiatory. 
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tribes  ta  suppose  that  the  early  Saxons  had  representative 
institutions,  and  to  suppo^  that  they  relapsed  to  hereditary 
as  they  grew  more  civiUsed^  Certainly,  at  the  dawn  of  the 
historic  period  the  Earl  was  hereditary.  The  Chief  and  the 
Brehon  were,  so  far  as  we  can  ascertain,  also  hereditary,  (t) 
From  these  I  infer  that  the  Sheriff  must  also  have  been  a 
hereditary  official ;  and  unless  he  had  all  along  been  so,  I  do 
not  see  how  his  office  could  have  been  so  quietly  accepted  in 
that  form  for  centuries  of  the  historic  period.  That  the  office 
was  ever  elective  there  is  no  evidence.  The  only  doubt  is 
whether  the  Sheriff  may  not  have  been  nominated  by  the  Earl; 
but  this,  seeing  that  he  claimed  almost  equal  authority,  and 
that  he  was  the  principal  check  on  the  Earl's  abuse  of  power, 
I  think  improbabla  In  speaking  of  these  offices  as  hereditary, 
it  must  not  be  understood  that  I  use  the  word  in  the  strict 
sense  with  which  we  are  familiar.  Till  an  office  degenerates 
from  a  power  to  a  mere  dignity,  it  can  never  be  strictly 
hereditary.  At  most,  the  right  to  it  lies  in  a  particular  family, 
the  members  of  which  and  the  governed  class  settle  between 
them,  in  all  sorts  of  irregular  ways,  the  particular  holder  of 
the  office.(j') 

Having  thus  traced  the  offices  back  to  the  hereditary  stage, 
we  are  still  a  long  way  from  knowing  their  origin.  How  the 
offices— ^either  that  of  ruler  or  that  of  judge — came  to  be 
hereditary  it  is  very  difficult  to  explain.  The  race  of  hereditary 
judges  is  almost  extinct  in  the  more  civilised  parts  of  the 


(»)  To  go  no  further  than  the  SenchuB 
Mor,  nuiny  parts  of  it  abimdantly  make 
this  out.  ThiB  treamuy  of  Oeltio  law 
and  cnatom  has  (with  the  needful  trana- 
Ution)  been  published  by  the  Irish 
Beoord  Commission.  Mr.  W.  F.  Skene's 
learned  work  on  Celtic  Scotland,  oon* 
tains  ft  great  deal  of  interesting  infor- 


mation on  these  matters. 

(/)  The  i^dader  who  is  interested  in 
the  general  question  whetherhereditary 
or  representatiye  institutions  are  the 
older  will' find  it  dlKussed  by  me  in  an 
article  on  "The  Origin  of  GoTemment " 
in  the  ConUmporary  Review  for  Septem* 
ber,  18S2. 
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world,  while  hereditary  rulers  still  flourish  in  abundance,  but 
the  origin  in  either  case  \b  lost  in  the  obscurity  of  the  pre- 
historic period.  Palgrave's  most  ingenious  suggestion,  that 
the  Earl  represented  the  freeman,  and  the  Sheriff  the  churl^ 
among  the  Saxons,  affords  a  possible  clue.  The  free  and  th« 
unfiree  were  probably  the  descendants  respectively  of  a 
conquering  and  a  conquered  race,  and  the  hereditary  judges 
may  have  been  the  descendants  of  the  chiefs  of  the  latter^ 
retaining  the  right  to  advise  after  the  power  to  order  had 
expired.  Another  view,*  much  less  probable,  however,  would 
explain  the  existence  of  these  hereditary  judges  on  the  ground 
of  inherited  fitness  for  the  office,  just  in  the  same  way  as  other 
hereditary  professions  and  trades  are  sometimes  said  to  have 
arisen.  To  support  this  view  there  is  the  fact  that  the  earliest 
laws  were  undoubtedly  metrical,  and  were  handed  on  from 
fiskther  to  son;  and  it  is  thus  possible  that  not  only  the 
possession  of  the  materials,  but  the  power  to  apply  them, 
might  come  to  be  inherited  (A;) 

The  tribal  judges  were  hardly  judges  in  our  sense  of  the 
word.  They  were  more  of  the  nature  of  assessors,  and  some- 
times of  presidents  of  the  Court  The  Court  must  have  been 
composed  of  all  the  free  men  of  the  tribe  ;  its  president 
usually  was  the  E&rl  or  Chief.  It  was  only  in  the  absence  of 
the  Earl  that  the  Sheriff  presided.  It  is  this  which  explains 
(what  is  now  admitted  to  be)  the  misunderstanding  embodied 
in  the  Middle-Age  Latin  translations  of  the  names,  which 
made  the  Earl  and  Sheriff  respectively  Comes  and  Yice-comes. 
The  position  of  the  Brehon  as  a  mere  adviser  is  very  plain  in 
the   remains    of    the    Celtic   laws   which    we   have.(Q       So 

{k)  The  earlier  parts  of  the  Senohna       .  (Q  Senchtia  Mor,  toL  L  pp.  19,  65, 
Mor  are  in  rhjme.    See  alao  PaSgrave,      20S,  Ac. 
pi,  u.  p.  CTTiiii. 
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thoroughly  was  the  Sheriff — whatever  seat  he  may  have  occu- 
pied in  the  Court — a  mere  adviser,  that  even  ia  comparatively 
Ikte  historic  times  he  was  obliged  to  leave  it  while  the  mem- 
bers deliberated,  (m)  The  free  men,  or,  as  they  were  afterwards 
called,  freeholders,  decided  everything — both  fact  and  law — 
and  were  the  direct  ancestors,  in  Scotland  at  least,  of  the 
present  jurors.  Until  long  within  the  historic  period  in 
Scotland,  the  Sheriff's  Court  had  the  character  of  a  popular 
assembly  ;  all  the  freeholders  were  bound  to  attend  it,  all  who 
attended  formed  the  jury,  and  this  jury  decided  all  questions, 
civil  and  criminal,  of  law  and  of  fact  It  was  apparently 
through  the  disuse  of  the  freeholders  to  attend  that  the  Sheriff 
came  to  be  in  most  cases  the  sole  judge. (ii) 

Nothing  approaching  to  an  uninterrupted  continuity  can  be 
traced  between  the  old  tribal  courts  aud  the  modem  Sheriff 
Courts.  Whether  in  prehistoric  times  there  ever  were  in 
Saxon  Scotland,  Sheriffs  with  the  same  powers  as  they  had  in 
other  Saxon  settlements  is  not  clear.  It  is  very  possible  that 
on  this,  their  farthest  colony,  with  its  inhabitants  much  mixed 
with  older  races,  Saxon  institutions  did  not  flourish  in  their 
full  strength.  If  they  did  they  must  have  decayed ;  and  so 
apparently  had  the  tribal  courts  in  the  other  parts  of  the 
country.  Long  before  the  counties  became  integral  parts  of 
the  kingdom,  the  bond  which  had  kept  the  county  together, 
and  had  made  it  capable  of  acting  as  one  whole,  had  become 
weakened.  In  the  earlier  charters  and  collections  of  law,  at 
the  opening  of  the  historic  period  in  Scotland,  the  county 


(ill)  Awiie  of  King  David  ;   Soots  an  abBtract  of  them  which  he  prepared. 

Acts  (foL)  ToL  L  p.  5.  The  juries  are  of  all  nambexs,  eleven, 

(n)  The  Sheriff  Court    Reoords  of  fifteen,    sixteen,     and    eighteen,    for 

Aberdeen  from  1508  to  1508  are  ex-  example.    The  absent  are  fined.    The 

tant,  and  through  the  kindness  of  the  eauses  are  both  dvil  and  criminaL 
late  Mr.  Grant  Leslie  I  had  access  to 
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judge  is  a  mere  shadow ;  and  it  is  ike  courts  of  the  Burghs 
and  of  the  Barons  which  we  find  as  the  active  administrators 
of  justice.  The  communities  into  which  the  county  was  sub- 
divided had  grown  far  too  strong  and  too  independent,  and 
the  power  of  the  Earl  and  the  Earl's  Court,  or  that  of  the 
maormor,  seems  (beyond  his  own  barony)  to  have  existed  as  a 
mere  tradition.  Practically,  at  the  opening  of  the  historic 
period,  say  in  the  year  1000,  and  for  more  than  a  century 
after  that  date,  thete  was  no  Sheriff  or  other  county  judge  in 
Scotland.  That  fact  the  charters  and  documents  of  the 
eleventh  century  show  pretty  distinctly,  (o)  What  we  have  to 
explain,  therefore,  is  how  the  Sheriff's  office  was  here  intro* 
duced  or  revived,  and  by  what  influences  it  was  fostered,  till 
it  came  to  be  in  civil  matters  the  sole  county  authority  in 
every  district. 

It  is  at  the  opening  of  the  historic  period  that  a  new  influ- 
ence comes  to  bear.  When,  after  the  Norman  Conquest, 
England  became  consolidated  under  one  government,  it  became 
a  question  whether  the  Scotch  tribes  were  to  £gJ1  under  it,  or 
were,  by  uniting,  to  preserve  for  some  centuries  more  their 
independence.  That  question  was  fought  out.  One  of  the 
fEumlies  of  the.  ancient  earls  became,  after  endless  conflicts 
with  the  [others,  strong  enough  to  enforce  its  claim  to  the 
Crown,  and  to  assert  its  right  to  lead  the  nation.  It  took 
more  than  three  centuries  before  this  was  accomplished,  before 
the  consolidation  of  Scotland  was  even  in  appearance  effected 
and  the  question  of  independence  settled.  To  our  powerful 
rival  we  owed  the  necessity  of  uniting,  and  to  the  same 
necessity  that  of  preserving  our  union.     The  royal  authority 

(o)  King  DaTid's  Oluurtan,  to  £ar  as  the  lion  (1165-1214), .  They  are  men- 

I  liave  Men,  hardly  mention  SheriiEi,  tioned  in  the  ''AsBise  of  David,"  but 

Mention  of  them   seema   to   biioomA  only  the  germ  of  ihiB  compilation  can 

£t«qaent  first  in  the  time  of  William  haTC  come  frqm  PaTid^e  time. 
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became  the  fljmbol  of  mdoDy  and  in  oar  oonntry  there  came  to 
work  itself  oat  that  same  problem  of  centralisation  which  was 
seething  in  the  Middle  Ages  in  every  coantiy  in  Europa 

The  power  of  the  Crown  was  used,  as  every  one  knows,  to 
destroy  that  of  the  earls  and  barons,  and  to  redace  their  posi- 
tion to  that  of  powerless  dignitariesL  The  history  of  how  that 
was  done  belongs  to  the  r^on  of  politica  The  only  result  of 
it  which  concerns  as  was  the  revival,  ander  a  new  theory,  of 
the  County  Court.  The  ancient  office  of  Sheriff  became  of 
great  importance.  In  a  mixed  nation  the  institutions  of  one 
of  the  races  must  in  the  end  predominate,  and  with  us  the 
Teutonic  obtained  the  lead.  If  it  was  right  to  learn  from  the 
enemy,  we  made  no  scruple  about  learning  firom  England. 
Our  Court  and  our  wealthy  classes  were  thoroughly  imbued 
with  Norman  or  Saxon  ideas.(p)  We  copied  their  institutions 
wholesale.  Oar  burgh  laws,  our  cathedral  charters,  nay,  what 
bore  to  be  the  very  codes  of  our  national  laws,  we  copied 
verbatim  firom  English  sources.  Among  other  institutions  we 
copied  that  of  Sheri£  At  the  period  of  its  highest  import- 
ance the  English  office  of  Sheriff  was  exactly  the  thing  for  our 
kings.  The  office  was  at  its  highest  in  England  at  the  end  of 
the  Saxon  period.  The  Sheriff  had  then  lost  the  character 
of  a  local  official,  and  was  known  as  the  King's  Sheriff. 
Probably  this  had  resulted  firom  his  having  been  played  off 
against  the  earl,  as  being  the  king's  representative  within  the 
earldom  or  county.  In  Scotland  a  representative  of  the 
King's  authority  in  each  district  was  what  was  wanted,  and  the 
example  of  England,  harmonising  as  it  did  with  the  old  tradi- 
tions of  Scotland,  made  the  Sheriff  exactly  the  official  to  be 

(}i)  Mr.  K  W.BobertMm  attributes  ttfies    of    Alsxaiider's    Conrt    irwe 

the   NonoMi  inflnz   to   the   time   of  Qftelio.— Eaily  Soottiah  Hiatoiy,  voL  I 

BaTid,    and  —  apparently    on     good  p.  18i* 
groundi^— .maintaina   that  tlie    digni- 
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introducecL  It  tbus  happened  that  an  office,  which  in  its 
original  counbry  was  yirtually  extinguished  in  the  process  of 
centralisation,  was  taken  up  and  fostered  in  our  country.  In 
England  the  power  of  the  Sheriffs  fell  before  that  of  the 
King's  Justices  who  went  their  circuits.  In  Scotland  we  were 
a  long  way  firom  the  time  when  the  Circuit  Courts  could  exert 
much  real  power,  and  the  office  of  Sheriff  afforded  the  readiest 
means  of  propagating  the  royal  authority. 

The  change  was  made  easy  by  the  feudal  theory  that  all 
power  flowed  from  the  king,  and  that  the  proper  evidence  of  it 
was  a  royal  charter.(g)  Thus  earl  and  thane,  maormor  and 
toshach,  were  persuaded,  whenever  it  was  possible,  to  accept 
grants  of  sheriffdom,  and  give  up  their  independence  in  return 
for  royal  patronage.  The  local  dignitary  was  thus  turned, 
sometimes  doubtless  sore  against  his  will,  into  a  representative 
of  the  central  power;  and  then  began  a  long  series  of 
changes  by  which  his  local  rivals  were  extinguished,  and  at 
the  same  time  his  own  subjection  completed. 

The  Sheriffs  being  thus  established,  the  changes  by  which 
their  courts  came  at  last  to  be  the  only  local  courts  having 
jurisdiction  of  any  extent  were  not  carried  out  except  through 
a  long  interval  of  time.  Their  courts  had  three  formidable 
rivals.  In  the  counties  they  for  long  shared  the  power  with 
the  Courts  of  the  Begalities.  In  the  burghs  they  were  (till 
quite  recently)  eclipsed  by  the  Burgh  Courts,  In  both  town 
and  county  they  had  to  yield  in  certain  important  matters  to 
the  Bishop's  Diocesan  Courts. 

The  Courts  of  the  Regalities  were  the  direct  descendants 
of  the  ancient  courts  of  the  baronies  or  communities  into 
which  the  counties  were  subdivided  before  the  dawn  of  the 

(g)  The  tbeoiy  of  tiie  Kixig'8  rapre-      to  "Malcolm  MakkeDneth,"  printed  in 
aucj  IS  Mt  out  In  the  ]«wb  »^tribate4      vol  L  of  Scota  Acts  (fol.) 
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historic  period.  Their  jurisdiction,  dating  of  course  from  the 
times  when  central  courts  did  not  exist,  was,  as  the  name 
implies,  regal,  including  everything  which  could  fall  under  the 
cognisance  of  a  court  in  early  times.  Even  the  four  pleas  of 
the  Crown  were  dealt  with  by  the  courts  of  the  regalities. (r) 
The  parts  of  the  county  which  were  not  regalities  were  called 
the  royalty.  How  the  germ  of  the  royalty  arose  it  is  not 
difficult  to  guess.  The  Sheriff  was  always  one  of  the  barons, 
and  doubtless  at  first  the  royalty  was  nothing  but  his  own 
hereditary  barony  and  the  Cro^n  lands,  which  were  often 
extensive.  But  every  means  was  taken  to  add  to  it  at  the 
expense  of  the  regality.  Whenever  the  jurisdiction  of  any 
barony  was  forfeited  or  fell  into  disuse,  the  territory  accresced 
to  the  royalty,  and  fell  under  the  Sheriff,  whose  jurisdiction  in 
feudal  theoty  was  held  to  extend  over  the  whole  county.(8) 
Various  acts  prohibited  the  king  from  regrantuig  lapsed 
regalities.  (Q  Thus,  gradually  the  royalty  was  increased 
at  the  expense  of  the  regalities;  but  from  the  thirteenth 
to  the  eighteenth  centuries  the  division  of  the  Scotch 
counties  into  royalty  and  regality  was  of  the  most  important 
character. 

The  relations  between  the  Sheriffii  and  the  Lords  of  the 
Regalities  were  of  the  most  curious  kind.  In  theory  the 
Sheriffs  had  the  higher  place,  but  in  fact  the  judges  of  the 
regality  had  more  power  and  jurisdiction.  The  theories  of 
the  courtly  lawyers,  that  the  royal  Sheriff  was  the  highest 
local  judge,  were  mere  theories.  Equally  fruitless  were  some 
of  the  attempts  of  the  early  legislatures  to  insist  that  the 
King's  Sheriff  should  always  be  present  (something  in  the 
character  of  assessor)  in  the  baron's  court  to  see  that  justice 

(r)  Enkine^s  Institote^  L  iv.  8.  (<)  1445,  e.  48,  may  be  taken  as  an 

(»)  1449,  a  26.  example. 
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was  done.(u)  The  acts  seem  to  have  remained  dead  letters, 
and  the  barons  exercised  justice  without  supervision.  The 
legislature  was,  in  fact,  compelled  to  treat  the  Sherifis  and 
the  barons  as. judges  of  co-ordinate  jurisdiction,  and  there 
are  many  statutes  which  require  each  to  respect  the  letters  of 
the  other,  to  aid  the  other  in  capturing  fugitives  and  in  doing 
justice  on  offenders,  (v)  If  the  Sheriff  attempted  to  do  justice 
on  a  man  subject  to  a  regality,  he  was  promptly  checked  by 
the  power  to  "repledge.''  Under  this  the  Barons'  Baillie 
appeared  at  the  Sheriff's  Court,  claimed  the  accused,  under- 
took that  lie  should  be  tried  within  a  certain  time,  and  carried 
him  off  to  his  own  LoTd,(w)  The  rise  of  this  system  of 
repledging  showed  that  the  powers  of  the  Lords  were  on  the 
wane,  but  when  the  regalities  were  at  last  extinguished  they 
were  far  from  being  empty  dignities,  and  still,  over  nearly  all 
Scotland,  exercised  an  extensive  jurisdiction. 

It  was  the  necessity  for  settling  the  country  after  the 
Rebellions  of  1715  and  1745  which  gave  Government  strength 
to  extinguish  the  regality.  Along  with  other  less  important 
local  jurisdictions,  the  regalities  fell  at  the  passing  of  the 
Heritable  Jurisdictions  Act  of  1748.  Naturally  they  were  not 
surrendered  without  a  struggle.  They  were  claimed  as  rights 
of  property,  to  which,  indeed,  they  had  a  close  resemblance,  (x) 
In  1745  one  was  actually  held  by  a  woman.  The  "practical 
working  "  of  the  system  was  pronounced  to  be  the  best  possible. 
Nothing,  it  was  agreed,  could  exceed  the  care  with  which  the 

(ti)  PtoyisioDS  to  this  effect  will  be  {w)  The  proceedings  are  recorded  in 

found  in  the  Assize  of  William  {circa  the  Sheriff  Court  books  of  Aberdeen,  of 

1180),  printed  in  voL  L  of  folio  Scots  the  Baillie  of  the  Regality  of  Tarves,  on 

Acts,  also  in  an  Act  of  about  1230,  10th  January,  1558,  repledging  a  man 

attributed  to  Alexander  11.  accused  of  &  spulsie. 

(v)Law8of  this  kind  are  foundfrom  the  (x)  In  the  Act  fur  the  TJnion  1707, 

time  of  Bobert  III.  (1397),  and  earlier,  c.  8,  they  were,  treated  as  rights  of 

down  to  1663  (c.  X5),  and  even  later.  property. 
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barons  sought  out  excellent  lawyers  and  honourable  men  to 
sit  in  their  Courts;  except  perhaps  the  promptitude  and 
economy  with  which  the  Court  of  Session  set  them  right,  if  at 
any  time  'such  exemplary  courts  should  err.  Some  of  the 
aiguments  used  in  defence  of  the  hereditary  territorial  judges 
were  a  parody  of  those  used  in  defence  of  hereditary 
legislators  at  the  present  day.(y)  All,  however,  was  unavailing. 
Their  time  was  come.  Their  owners  were  paid  a  little  money ; 
and  the  last  genuine  active  relic  of  feudalism  was  abolished. 
Henceforth,  in  the  county,  the  Sheriff  was,  in  practice  as  well 
as  theory,  the  Judge  Ordinary.  (2^) 

Curiously  it  was  not  till  much  later  that  the  Sheriff's 
authority  within  the  burghs  came  to  be  fully  recognised  It 
is  long  since  the  power  of  the  Burgh  Courts  fell  into  disuse  in 
the  smaller  burghs,  but  in  the  larger  burghs  it'  endured  till  the 
present  century.  In  civil  matters  the  Sheriff  and  the  Bui^h 
Courts  were  courts  of  concurrent  jurisdiction.  Unquestion- 
ably, in  very  early  times,  the  Burgh  Courts  were  the  sole 
courts  within  burghs,(a)  but  gradually  the  Sheriff's  claim  to  an 
equal  jurisdiction  came  to  be  ceded,  and  now  the  Sheriff  is 
almost  the  sole  judge.  The  burghs,  like  the  barons,  were 
beguiled  into  accepting  charters,  and  then  the  Law  Courts 
took  the  charters  as  the  measures  of  their  rights.  If  the  burgh 
magistrates  were  not  made  Sheriffs  by  the  charter,  the  King's 
Sheriffs  had  the  jurisdiction  ;  if  the  magistrates  had  a  grant  of 
Sheriffdom,  the  King's  Sheriffs  (unless  expressly  excluded)  were 
held  to  have  concurrent  jurisdiction.  (&)  But  as  the  local 
institutions  were  better  developed  and  of  a  more  popular 
character  within  burghs,  they   resisted  longer   than    in   the 

(y)  See  the  Soots  Magazine,  toL  ix.,  1715  were  forfeited  by  1  Geo.  I.  c.  60. 
p.  182  (1747) ;  ib,  501.  (a)  The  laws  of  the    four    Borghs 

(2)  20  Greo.  II.  c.  43,    The  heritable  make  no  mention  of  the  Sheriff 
jnriBdictionfl  of  those  who  were,  out  in  (6)  Erskine  L  iv.  21. 
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ootmties^  At  the  b^iimiiig  of  this  century  it  is  well-known 
tiiat  the  Buigh  Courts  were  very  active,  and  that  with  the 
aid  of  assessors,  some  of  whom  were  lawyers  of  high  repute^ 
they  decided  pecuniary  civil  claims  of  large  amounts.  Natur- 
ally, however,  a  concurrent  jurisdiction  is  a  state  of  things 
which  will  not  last.  One  or  other  of  the  competing  Courts, 
in  course  of  time,  acquires  the  greater  confidence,  and  concen-* 
trates  attention.  It  was  so  with  the  Sheriff  Courts,  and  a 
Bmea  of  almost  accidental  oversights  completed  within  a  short 
time  what  otherwise  would  have  been  more  gradual  In  many 
of  the  recent  legislative  measures  improvements  have  been 
loade  in  the  Sheriff  Courts,  while  the  Burgh  Courts  were 
forgotten,  and  thus  the  latter,  suffering  under  a  comparatively 
antiquated  system  of  procedure,  have  become  inert,  (c)  In 
criminal  matters  something  of  the  same  kind  has  happened, 
but  in  some  of  the  earlier  steps  in  criminal  proceedings,  and 
in  the  punishment  of  the  smaller  crimes,  the  Burgh  Magis- 
trates stiU  continue  to  exercise  in  some  places  their  old 
authority. 

The  Diocesan  Courts  of  the  Bishops  were  exercised  through 
their  Commissaries,  and  had  at  one  time  possessed  an  exten* 
dve,  though  ill-defined,  juiisdictioiL  These  courts  were  hardly 
at  first  rivals  of  the  Sheriffs,  They  came  later  into  the  field, 
and  struck  out  for  themselves  a  n^w  line.  Births,  marriages, 
and  deaths  have  always  been  occasions  for  the  intervention  of 
the  clergy ;  and  of  old  the  clergy  did  not  keep  within  their 
own  functions,  but  transacted  largely  the  attendant  civil 
business.  The  practice  of  fortifying  contracts  by  an  oath,  and 
of  then   treating   them   as   falling   within   the  ecclesiastical 

•  • 

(c)  Hie  BuTj^  Courts  Beem  to  hftye  not  to  have  been  tonched  nnoe.  The 
beenlaatxegalatedbj  Act  of  Sederunt  Aote  of  1888,  1858,  and  1876^  do 
b  1825,  and  (except  as  to  proofs,  in  1 849)      not  apply  to  the  Burgh  Courts. 

C 
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domain,  opened  the  doors  of  the  Church  Courts  to  an  ii)definite 
amount  of  civil  business.  ((2)  Thus  the  Commissary  Courts 
possessed  a  widish  sphere ;  and  as  they  had  attached  to  them- 
selves— ^first  of  all  local  courts — ^respectable  bodies  of  practi- 
tioners, their  sphere  had  every  tendency  to  increase.  The 
Bishops,  as  powers  of  the  State,  came  to  an  end  in  1689,  and 
one  would  have  thought  that  in  a  Presbyterian  country  their 
courts  would  soon  have  followed,  but  their  courts  existed  in 
full  vigour  to  the  beginning  of  the  present  centuiy,  when  at 
last  their  jurisdiction  was  transferred,  partly  to  the  Court  of 
Session  and  partly  to  the  Sheriff  Courts,  (a)  Even  so  late  as 
1876,(/)  the  transference  of  jurisdiction  was  in  form  incomplete. 
In  certain  actions  the  Sheriff  till  then  assumed  the  style  and 
title  of  Commissary,  and  even  yet  he  sometimes  uses  for  certain 
pieces  of  business,  a  seal  decorated  with  the  episcopal  mitre. 

Thus  far  of  the  three  other  systems  of  local  courts  which 
were  once  the  rivals  of  the  Courts  of  the  Sheriffs,  and  of  how 
they  fared  in  the  contest.  It  remains  for  us  to  see  how  the 
Sheriffs'  Courts  themselves  fared  under  the  direction  and 
control  of  the  central  power. 

The  central  or  royal  power  was  used  towards  the  Sheriffs  in 
two  ways.  It  favoured  them :  but  it  also  controlled  them. 
How  their  courts  were  favoured  at  the  cost  of  the  other  local 
courts  we  have  already  seen.  Another  means  by  which  they 
were  favoured  was  by  the  new  Acts  of  Parliament  being  direct^ 
to  them.     Thus  the  Sheriffs  became  often  the  only  judges  by 


{d)  For  an  interesting  aooountof  this  §  SO),  wh«n  the  SheriflEs  and 

practice,  see  Burton's  Histoiy  of  Scot-  Substitute  were  respectively  made  oom- 

land  (2nd  ed.),  vol.  iii.  p.  182.  missaries  and  conuniisaries'  depute. 

{e)  The  inferior  Commissaiy  Courts  (/)  The  Sheriff  Courts  Act  of  1876 

were  abolished  in  1824  (4  Geo.  IV.  c  97),  finally  abolishes  the  Commissazy  Courts 

and  the  Superior  Commissary  Courts  in  and  traiiflfers  thehr  powers  to  the  Sheriff 

1880  (11  Geo.  IV.  &  1  WiU.  IV.  c.  69,  Courts. 
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whom  the  statute  law  could  be  enforced.  Bot  of  allthe  meanBUsed 
hy  the  Crown  to  foster  their  jurisdiction,  nothing  compared  at 
one  time  in  force  to  the  brieve  system,  and  yet  nothing  helped 
the  Crown  more  effectually  afterwards  when  it  wanted  to  with- 
draw the  jurisdiction.  The  brieves  had  their  origin  in  the 
same  ideas  as  the  charters.  When  in  the  conflict  of  juris- 
dictions in  the  mediaeval  times,  questions  arose  as  to  which 
coort  had  the  power,  a  royal  message  addressed  to  one  court, 
and  defining  the  question  to  be  tried,  was  a  ready  means  of 
settling  the  difficulty.  Naturally,  almost  every  brieve  issued  was 
addressed  to  the  Sherifil  What  at  first  was  used  to  settle  a 
special  difficulty,  or  to  clear  a  doubt,  came  to  be  viewed  as 
the  ordinary  means  of  commencing  a  process,  and  at  last  as  the 
source  of  jurisdiction*  These  brieves  were  in  use  in  every 
department  of  law,  but  mainly  in  regard  to  heritable  rights;  and 
they  are  still  used,  though  their  significance  has  long  been  lost. 

I  come  now  to  consider  the  means  by  which  the  Courts  of 
the  SherifiEs  were  brought  more  under  the  control  of  the  central 
authority. 

There  are  not  wanting  indications  that  the  first  appearance 
of  the  royal  authority  in  the  County  Courts  in  very  early 
times  was  in  the  comparatively  humble  capacity  of  inspector-** 
to  see  that  the  County  Courts  did  justice.  Complete  evidence 
of  this  earliest  step  is  awanting.  So  far  as  I  know,  we  cannot 
trace  the  time  when  the  representative  of  the  central  power 
appeared  in  the  County  Court  in  an  inferior  capacity ;  but  we 
have  numerous  examples  of  district  courts  in  which  he  could 
not  appear  at  all,  and  at  least  one  eizample  (in  a  people  of 
the  same  stock  as  ourselves)  of  his  appearing  on  terms  of 
equality  with  the  local  judge.  (^)     From  these  we  may  infer 

is)  In  Sweden,  in  the  eleventh  and      proprietors)  were  under  the  jorisdiotioD 
Ivelfth  oentory,  the  Banders  {or  aUodial      of  their  chosen  Lagunan.    The  King^a 
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that  the  .intermediate  stage  existed.  If  we  thus  bridge  over 
the  iDterval  between  the  national  and  the  tribal  court,  it 
explains  some  things  not  otherwise  intelligible.  The  old  court 
of  the  Justiciar,  was  exactly  the  Court  of  the  Sheri£F,  and, 
except  the  act  of  presiding,  the  Sheriff  did  all  that  was  to  be 
done.  (A)  It  explains  the  almost  superstitious  importance 
which  the  old  laws  attach  to  the  presence  of  the  Sheriff  at  the 
circuit.  Over  and  over  again  the  old  statutes  threaten  him 
with  all  sorts  of  penalties  should  he  fail  to  attend  the  Court ; 
and,  as  some  know,  the  idea  that  his  presence  is  necessaiy  has 
hardlj  yet  died  out.  In  whatever  manner,  however,  the 
origin  may  be  explained,  the  right  of  the  King  to  intervene  in 
the  County  Courts  came  at  last  to  be  fuUy  acknowledged,  and 
it  was  in  partial  operation  at  the  opening  of  the  historic 
period  The  theory,  as  an  old  Act  quainUy  expresses  it,  was 
that  "  the  King  ride  through  the  realm  for  the  punishing  of 
crimes ;  '*  and  in  practice  the  Boyal  Justiciars  or  Justice- 
Clerks  made  circuits  administering  justice,  in  the  Sheriff 
Courts,  in  the  King^s  name.  In  time  these  circuits  came  to 
be  held  regularly  twice  in  the  year,  once  on  the  grass  and 
once  upon  the  com.(i)  These  formed  the  germ  of  the 
present  Court  of  Justiciary,  In  due  time  the  national  power 
became  sufficiently  concentrated  to  enable  it  to  develop  a 
supreme  central  court  exercising  both  civil  and  criminal 
jurisdiction. 

The  ultimate  effect  of  the  firm  establishment  of  the  Central 
Court  on  the  local  courts  was  two-fold.  It  made  a  large 
inroad  on  their  jurisdiction,  and  it  subjected  their  sentences  to 

men  oonld  not  enter  their  Coort  without  Robertson,  already  quoted.) 

their  permission,  and  when  the  King  [h)  The  old  assises  were  like  the 

came  the  Lagaman  sat  opposite  the  English,  held  as  £ar  as  practicable  for 

throne  on  a  raised  seat,  on  a  footing  of  each  county. 

tJl  but  equaHty.    (Palgraye  and  K  W.         (f)  1488,  c  94. 
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teriew.  I  shall  begin  by  noticing  its  effect,  in  both  thode 
r^pects,  in  criminal  matters.  Although,  in  the  work  which 
follows,  I  am  concerned  only  with  the  Sheriff's  civil  jurisdiction^ 
it  is  impossible  in  the  historical  part  to  confine  the  attention 
solely  to  it. 

The  JusticiaTS  claimed  a  cumulative  jurisdiction  in  all 
criminal  matters.  The  right  of  the  King  to  judge  any  matter 
at  his  pleasure  "  as  it  was  wont  to  be  "  Was  a8serted,(^')  and 
the  Justiciars  judged  in  every  matter,  from  the  burning  of 
green  wood  and  salmon  poaching(A;)  to  the  four  pleas  of  the 
Crown*  The  next  step  was  to  assert  a  privative  jurisdiction 
in  certain  more  important  matters*  That  the  four  pleas  of 
the  Crown  were  once  competent  within  the  SheriSTs  Court, 
I  think  may  be  held  as  proved.  Almost  to  the  end  they  were 
competent  within  the  courts  of  the  regalities.  Among  the 
directions  to  the  Chamberlayne,  who  made  tours  of  inspection 
round  the  buighs,  was  one  to  see  that  the  Burgh  Courts  did 
not  meddle  with  the  four  pleaa(Z)  In  the  oldest  charters, 
granted  to  Earls,  the  four  pleas  are  specially  reserved,  (m)  and 
"  when  bid  by  the  Justiciar,"  the  Sheriff  still  could  try  the 
four  pleas.(u)  Lastly,  in  one  or  two  instances,  the  most 
important  of  the  four  pleas,  murder,  was  till  comparatively  a 
late  period  competent  in  the  Sheriff  Court  without  any  special 
authority,  (o)  Why  we  do  not  find  more  positive  evidence  of 
the  competency  of  the  four  pleas  is  easily  explained.  The 
Sheriff  Courts  having,  out  of  all  the  local  courts,  been  taken  as 

ij)  1469,  c.  26,  mfty  bo  taken  as  an  BfannscriptB  of  Scotland,  lately  pab- 

•lample.  Ikhed  by  Goyenunent 

(k)  See  1424,  a  83  and  85.  .  (n)  See  the  Aadze  of  T^Uiam,  Soota 

(Q  See    "  Articoli    inqairendi     In  Acts  (foL)  voL  L 


Itinere    Camerarii,'*    printed   in  fiist  (o)  The  Sheriff  conld  tiy  the  doer 

vQlame  of  folio  edition  of  Soots  Acts.  of  the  murder  if  he  were  oanght  "  that 

(m)  See  William's  Charter  of  Annan-  lamin  day,  before  the  snn  goe  doune  *' 

dale,  in  the  first  Tolnme  of  the  National  (I486,  c.  95). 
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it  were  under  the  rojal  patronage,  would  naturally  .be  the 
earliest  to  obey  the  royal  wishes. 

With  the  exception  of  losmg  the  power  to  try  the  four  pleas, 
the  Sheriff  Courts  suffered  no  other  loss  of  power  in  criminal 
matters  till  comparatively  recently.  So  long  as  capital  punish- 
ment was  indiscriminately  awarded,  the  SheriflEB  retained  the 
power  of  inflicting  it.  Till  within  the  last  century,  sentences 
of  hanging  and  drowning  were  common.  Other  forms  of 
corporal  punishment  were  frequent.  Flogging,  for  the  benefits 
of  which  the  public  appears  occasionally  to  revive  a  temporaiy 
affection,  was  a  very  common  punishment.  A  common 
sentence  also  was  that  of  banishment — of  course  only  from 
the  shire,  which  was  the  limit  of  the  Sheriff's  power.  The 
Boyal  Courts  alone  had  the  power  of  banishing  from  the 
realm,  and  thus  it  has  come  that  they  alone  possess  the  power 
of  awarding  the  punishment  of  penal  servitude,  which  has 
come  in  its  place. 

The  rights  of  the  Supreme  Court  to  review  the  decisions 
of  the  Sherifib'  Courts  has  in  criminal  matters  been  only 
partially  established.  Simple  as  our  notion  of  an  appeal 
from  a  lower  to  a  higher  Court  appears,  it  was  only 
developed  after  intermediate  stages.  The  first  crude  idea  of 
an  appeal  does  not  touch  the  sentence.  It  is  an  appeal  to 
the  Eling  to  punish  or  censure  the  unjust  judge.  In  the 
second  stage  there  is  a  petition  simply  to  set  aside  the 
sentence ;  and  in  the  earlier  forms  of  this  stage  it  is  generally 
found  combined  with  the  first,  (p)  It  is  not  tUl  the  third  and 
last  stage  is  reached,  that  the  Supreme  Court  is  asked  to  take 
up  the  matter,  and  to  pronounce  the  sentence  between  the 
parties  which  the  justice  of  the  case  require&  In  Scotland  we 
have  not  in  criminal  matters  advanced  much,  if  at  all,  beyond 

(p)  1471,  a  47. 
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the  flecond  stage,  and  we  even  retain  reminiscences  of  the  first. 
In  some  appeals  in  criminal  matters  the  Sheriff  may  still  be 
cited  to  appear  before  the  higher  Court,  (g)  and  at  each  circuit 
he  still  "  tholes  an  assize ''  for  all  the  iniquities  he  has  com* 
mitted.(r)  But  these  reminiscences  of  the  first  stage  are 
harmless.  It  is,  however,  not  so  harmless,  that  we  are  still 
only  in  the  rude  second  stage,  and  that  the  Supreme  Court,  in 
reviewing  criminal  sentences,  seldom  exercise  any  other  power 
than  that  of  simply  affirming,  or  simply  reversing.  The  power 
of  review  errs  by  defect  and  by  excess.  Sometimes  an  unjust 
sentence  cannot  be  touched  at  all,  and  sometimes  there  is 
danger  that  a  trifling  mistake  can  be  remedied  only  by  allow- 
ing a  serious  crime  to  go  unpunished. 

I  come  now  to  consider  the  effect  which  the  establishment 
of  the  Supreme  Court  had  on  the  civil  jurisdiction  of  the 
Sheriff  CSourt.  Notwithstanding  various  attempts  by  the 
Legislature  to  secure  that  certain  actions  should,  as  "  of  old," 
be  pursued  before  the  Judge  Ordinary,  (s)  the  central  Court 
soon  succeeded  in  establishing  a  co-ordinate  jurisdiction  in 
nearly  everything  which  was  competent  to  the  Sheriff.  The 
next  step  was  to  secure  a  privative  jurisdiction  in  certain  more 
important  matters.  The  success  in  regard  to  heritable  rights 
was  complete.  It  was  facilitated  by  various  circumstances. 
The  Sheriff's  heritiable  jurisdiction  was  probably  at  the  time  of 
ibe  institution  of  the  central  court  a  matter  of  very  little 
practical  importance.  Questions  of  heritable  right  at  that 
time  would  arise  between  barons  very  likely  more  powerful 
than  the  Sheriff  himself,  and  his  decree  might  have  little 
value.  As  matter  of  fact,  such  cases  were  usually  settled  by 
the  King  and  his  council,  or  parliament.     The  practical  part 

(9)  20  Gea  n.  a  48,  i  d4^  («)  1424,  c  45 ;  1476,  e.  62  ;  1487, 

(r)  1487,  o.  108.  c.  105  ;  1687,  c  42,  &c 
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of  the  Sheriff's  heritable  jurifldiction  mast  of  old  have  lain  in 
settling  questions  between  the  smaller  proprietors,  in  settling 
questions  of  boundary,  allocating  lands  to  widows  for  their  terce, 
and  other  matters  possibly  of  no  great  moment ;  but  that  he 
had  a  heritable  jurisdiction,  in  theory  concurrent  with  that  of  the 
Supreme  Court,  I  think  admits  of  no  doubt.  Much  of  it  was 
exercised  under  the  brieve  system,  which  contained  within 
itself  the  power  of  withdrawal.  What  of  heritable  jurisdiction 
remained  after  this  power  was  made  use  of  was  finally  disposed 
of  by  the  Court  of  Session,  which  soon  after  its  institution 
claimed  the  whole  as  its  exclusive  privilege.(Q  The  claim 
was  at  first  enforced  by  the  process  of  **  advocation,^'  by  which 
the  Supreme  Court,  on  the  plea  of  the  importance  of  the 
matter  at  issue,  removed  the  suit  to  their  own  Court,  (u)  The 
Isfit  step  was  for  the  Supreme  Court  to  assert  as  a  constitu- 
tional maxim  that  it  was  so  entirely  incompetent  for  the 
Sheriff  to  deal  with  the  subject,  that  even  when  the  parties 
made  no  objection  he  could  not  meddle  with  it(t;)  Thus  was 
completed  the  most  serious  inroad  on  the  Sheriff's  civil  juris- 
diction, and  for  at  least  two  centuries  prior  to  the  change  made 
qtdte  recently,  it  seems  to  have  been  the  {ad  that  the  most 
trifling  question  connected  with  the  title  to  the  most  worthless 
fragment  of  land  could  not  be  settled  in  the  Sheriff  Courts, 
even  when  both  parties  consented  to  the  jurisdiction.  This 
evil  has  been  remedied  to  a  certain  limited  extent  by  an  Act 


(0  Bishop  of  Aberdeen  v.  Ogavle,  M.  7409. 

156S,  M.  7324.  (v)  In  »  oompetifclon  m  to  a  heiit* 

(«)'< The  Lords  have  power  to  advo-  able  right,  the  Court  raled  that  "a 

oate  from  mf erior  courts,  not  only  for  cause  brought  before  an  incompetent 

iniquity  but  on  account  of  the  import-  oourt    cannot    be   removed   into   the 

anoe  of  the  matter,  such  as  the  per-  Court  of   Session   by  adTooation  and 


lormanoe  of  a  bargain  relative  to  lands;'*      discussed  there.'*     <3k>rdon,   1802,  IC 
Cuninghame  v.  Drumquhassie,    1567,      12,245. 
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passed  in  •1877,(ti?)  which  gives,  if  neither  party  objects^  a 
jmiadiction  where  the  heritable  property  in  dispute  does  not 
exceed  £50  a  year,  or  £1000  in  all  in  valua  This  concession, 
such  as  it  is,  has  been  greatly  appreciated.  The  most  of  the 
matters,  other  than  heritable  rights,  in  which  the  Coart  of 
Session  obtained  privative  jurisdiction,  were  new  matters, 
arisiDg  under  new  statutes,  which  conferred,  or  at  least  were 
held  to  confer,  the  power  on  it  alone. 

The  right  of  the  Court  of  Session  to  a  cumulative  jurisdic- 
tion in  all  cases  has  at  various  times  been  subjected  by  the 
Legislature  to  restraint.  "  To  prevent  the  time  of  the  judges 
firom  being  wasted  in  small  matters,"  actions  under  200  merks 
Scots  weie  declared  incompetent  to  them.  This  limit  was 
raised  to  £12,  and  ultimately  to  £25.  In  actions  below  the 
value  of  £25  the  Legislature  has  made  the  decision  of  the 
Sheriff  Courts  final  This  legislative  provision  has,  however, 
been  very  strictly  construed  at  the  hands  of  the  Supreme 
Court)  for  it  is  still  held  competent  to  have  any  amount  of  liti- 
gation over  a  very  small  value,  if  only  it  arise  as  the  balance 
of  a  larger  daim  or  be  embodied  in  some  specific  article. 

The  right  of  review  by  the  Court  of  Session  in  civil  matters 
is  bx  more  complete  than  the  corresponding  review  of  the 
Justiciary  Court  in  criminal  matters.  It  is  true  that  it  is 
only  within  a  very  few  years — ^namely,  since  1868 — that  the 
idea  of  a  simple  appeal  firom  the  one  court  to  the  other  was 
carried  into  practice.  But  the  process  of  ''  advocation,"  cum* 
brous  as  it  was,  was  worked  so  as  to  attain  the  same  end.  In 
general,  its  use  so  as  to  elude  the  Sheriff's  jurisdiction  was 
discouraged,  actions  not  being  appealed  till  they  were  decided; 
and  the  ultimate  sentence  pronounced  was  not  limited  to  an 
aflSnnance  or  reversal  of  the  inferior  sentence,  but  was  an  en- 

(«)  40  ft  41  Vict.  0.  50. 
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deavour  to  meet  the  justice  of  the  easa  In  coming  to  a  final 
decision,  the  Court  moreover  was  not  hampered  by  any 
inclination  to  accept  the  Sheriff's  view  as  final  upon  any 
matter  of  law,  fact,  or  discretion.  Unfortunately  this  process 
of  advocating,  such  as  it  was,  was  not  held  competent  in  all 
circumstances ;  and,  among  other  inconveniences,  it  has  resulted 
that  the  right  of  appeal,  which  was  substituted  for  it  in  1868, 
has  only  a  limited  application.  If  the  process  in  the  inferior 
court  had  been  brought  to  an  end  by  judgment  having  been 
issued,  advocation  was,  and  appeal  still  is,  in  general  incom- 
petent In  such  circumstances  the  remedy  is  the  process  of 
suspension  or  reduction,  where  the  action  commences  almost  of 
new,  and  the  powers  of  the  appellate  court  are  of  the  crudest. 
Under  them  it  sometimes  happens  that  if  an  injured  party 
takes  an  erroneous  step  in  making  his  complaint,  he  would 
have  been  far  better  to  have  suffered  the  original  wrong  in 
silence,  or  even  to  have  given  some  reward  to  the  offender  not 
to  repeat  the  offence.  These  serious  inconveniences,  the 
remains  of  a  system  when  the  two  courts  were  independent, 
may  be  hoped  soon  to  disappear.  Another  curious  limitation 
of  the  power  of  the  Court  of  Session  over  the  inferior  courts, 
arising  from  the  same  cause,  is  to  be  found  in  the  fact  that 
they  rarely  call  in  their  assistance.  Although  frequently 
annoyed  with  trifling  actions,  it  is  a  very  remarkable  circum- 
stance that  the  supreme  judges  never  venture  to  remit  causes 
to  the  inferior  court.  Perhaps  some  day  they  may  do  it. 
There  have  not  been  wanting  preliminary  indications  of  an 
assertion  of  the  right,  or  at  least  of  something  very  analogous 
to  it.  They  have,  with  the  usual  appeal  to  '*  inherent  power," 
which  is  common  when  written  law  and  usage  fail,  asserted 
the  right  to  order  the  Sheri&'  assistance  in  the  conduct  of 
causes,  and  to  direct  them  to  make  investigations  and  reports 
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£xr  their  ase.(a;)  Doubtless  some  day  the  whole  right  will  be 
exercised.  If  it  be  done  on  the  mere  authority  of  the  Court, 
it  will  be  thought  for  the  moment,  and  indeed  it  will  be,  a 
stretch  of  power,  but  it  will  be  cheerfaUy  acquiesced  in ;  and 
the  astonishment  will  be  in  a  short  time  that  it  never  was 
done  before. 

The  history  of  the  relations  between  the  two  courts  is 
thus  one  of  a  continued  increase  in  intimacy  and  closeness,  and 
some  day  at  last  they  will  stand  to  each  other  as  courts  of 
higher  and  lower  instance,  with  their  relative  powers  and 
jurisdictions  as  sharply  defined  as  if  they  were  to  be  found 
in  a  code  jGramed  with  the  wonderful  foresight  of  continental 
jurists. 

Let  me  stop  for  a  moment  to  see  how  £ox  I  have  brought 
the  argument.  I  have  shown  the  probable  origin  of  the 
Sheriff  Courts;  how  they  were  enabled  to  extinguish  their 
rival  local  courts  ;  how  their  jurisdiction  was  curtailed  by  the 
Supreme  Court ;  and  how  their  decisions  were  subjected  to  its 
review.  The  changes  I  have  connected  with  the  slow  carrying 
to  completion  of  the  great  change,  begun  centuries  ago,  from 
tribal  to  national  government.  They  seem  to  me  to  have 
been  all  due,  directly  or  indirectly,  to  the  increase  of  strength 
in  the  central  power.  It  remains  to  me  to  show  how  the 
State  acquired  the  entire  control  of  the  machinery  by  which 
the  Sheriff  Courts  are  worked. 

Although  from  very  early  times  the  Sheriff  was  regarded  as 
the  representative  within  the  county  of  the  national  authority, 
the  relations  between  him  and  the  Crown  were  for  long  of  a 
very  independent  character.  When  the  ofBce  was  introduced, 
or  revived  in  Scotland,  the  theory  was  that  he  was  the  king's 
Sheriff,  and  in  our  earlier  laws  he  repeatedly  obtains  that 

(x)  I)joo  V.  UImj,  80th  Oct.  1866,  7  M.  81. 
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title,  (j^)  As  sach  he  in  tBct  ooUected  the  Crown  reyenne, 
published  the  new  statutes,  and  kept  the  king's  peace.  As 
such,  also,  the  Crown  asserted  over  him  the  right  to  appoint 
to  and  to  remove  from  the  office.  But  this  power  the  Cro¥m 
was  for  centuries  too  weak  to  enforce.  At  the  very  beginning 
the  office  is  found  in  the  possession  of  families  as  a  matter  of 
hereditary  right  Public  opinion  occasionally  sanctioned  the 
Crown  in  superseding  the  hereditary  Sheriff  for  a  particular 
duty  in  which  he  had  fiedled,  by  appointing  a  special  Sheriff 
for  the  purpose.  In  graver  cases  it  sanctioned  his  suspen- 
sion for  a  period.  (0)  For  gross  misconduct,  the  Crown  could 
exercise  the  power  of  forfeiting  the  office.  But  in  those  days 
the  Crown  always  dealt  with  the  Sheriff  as  with  a  person 
possessing  independent  rights,  and  centuries  elapsed  before 
the  State  could  venture  to  treat  the  office  as  one  to  be  gained 
and  held  by  its  servants  as  a  matter  of  personal  merit.  It 
was  only  when  the  State  had  acquired  considerable  strength^ 
and  after  circumstances  had  arisen  showing  strongly  the  neces- 
sity for  exerting  it,  that  it  could  obtain  the  thorough  control 
of  the  appointment  to  the  office  of  Sherifil  After  the  first 
Jacobite  rebellion,  the  first  serious  inroad  on  the  hereditary 
sheriffdoms  was  made  ;  and  after  the  second,  they,  in  common 
with  all  the  other  hereditaiy  jurisdictions,  came  to  an  end. 

For  long  prior  to  1748  there  had  been  a  division  in  the 
duties  of  the  office,  by  which  the  non-legal  part  was  exer- 
cised by  the  Sheriff  himself,  and  the  judicial  part  by  a  depute 
whom  he  appointed.  The  effect  of  this  was  to  make  two 
offices  in  the  county.  One,  which  for  convenience  may  be 
called  that  of  High  Sheriff,  was  analogous  to  the  English 
office  of  that  name,  or  to  that  of  Lord  Lieutenant;  but  its 

(y)  He  gets  the  same  title  in  some  of  the  Anglo-Saxon  laws. — See  Schmidt,  dted 
•upro.  (s)  1491,  a  80. 
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posseaBor  had  also  the  patronage  of  the  other  office  of  Sheriff- 
Depute  or  Goanty  Court  Judge,  and  (originally)  the  power  of 
selectmg  and  dismissing  him  at  pleasure.  The  separation 
between  the  offices  was  a  concession  to  public  opinion,  and 
was  one  of  many  similar  devices  by  which  the  owners  of  the 
hereditary  jurisdictions  endeavoured  to  make  them  keep  pace 
with  the  times.  In  England,  the  lord  of  the  manor  was  in 
certain  circumstances  bound  to  employ  a  qualified  assistant 
in  his  court.(a)  In  Scotland,  a  control  over  the  appoint-* 
ment  of  the  depute  began  to  be  exercised  over  the  Sheriffs 
80  &r  back  as  the  time  of  James  YI.,  and  perhaps  earlier. 
In  James's  time  there  is  an  Act  which  requires  the  Sheriffs 
to  submit  the  names  of  their  deputes  to  the  Court  of  Session 
annually  for  approvaL(6)  How  far  this  Act  was  carried  out 
I  do  not  know  ;  but,  as  we  all  know,  the  power  which  begins 
hj  exercising  a  veto  ends,  sooner  or  later,  in  getting  the 
patronage.  The  result  of  the  Jacobite  rebellions  was,  that  the 
separation  between  the  office  of  High  Sheriff  and  Sheriff- 
Depute,  which  had  so  long  existed  as  matter  of  fact,  became 
matter  of  law.  Along  with  the  other  hereditary  jurisdictions, 
the  judicial  powers  of  the  High  Sheriffs  were  declared  to  be 
forfeited.  These  were  then  declared  to  belong  to  the  Sheriff's 
Depute,  and  the  power  of  appointing  the  latter  was  handed 
over  to  the  Crown.  At  the  same  time,  what  had  long  been 
customary  was  made  absolutely  necessary,  and  it  was  required 
that  the  depute  should  possess  a  legal  education — the  qualifi* 
cation  fixed  on  being  that  of  an  advocate  of  three  years'  stand- 
ing(c)  Thus,  at  last,  the  Crown  gained  the  power  of 
appointing  the  judges  of  the  Sheriff  Courts. 

(a)  MiiiM's    Village    CkimmimitieB,      1587,  c  81. 
p^  UQ.  (c)  20  Geo.  IL  c.  43,  §  29. 

(h)  1592,  c    126,    which   extended 
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The  subsequent  changes  in  the  histoiy  of  the  office  of 
Sheriff  have  little  historical  value.  The  office  of  High 
Sheriff  was  made  an  annual  office,  or  one  to  be  held  during 
the  king's  pleasure,  and  it  was  conferred  on  one  of  the  class  to 
which  the  hereditary  Sheri£b  belonged.  The  title  is  still 
sometimes  conferred,  but  as  the  duties  left  in  the  office  were 
ill  defined,  and  their  performance  optional,  the  appointment 
has,  as  was  doubtless  foreseen,  become  an  empty  dignity.  Its 
holders  are  not  even  troubled  to  exercise  the  munificent 
hospitality  which  is  the  costly  privilege  of  their  English 
brethren.  The  entire  interest  in  the  office  of  Sheriff  after 
the  Act  of  1748  centres  for  a  while  in  the  Sheriff-Depute ; 
but  the  parsimonious  footing  on  which  that  office  was  estab- 
lished made  it  unequal  to  the  position.  The  deputes  in  the 
time  of  the  hereditaiy  Sheriffs  had  (naturally)  no  salary,  but 
were  paid,  in  so  far  as  they  were  paid  at  all,  by  fees  which 
they  exacted.  (cJT)  This  resource  was  insufficient  for  a  high 
class  of  professional  judges ;  but  the  Government,  in  place  of 
giving  such  salaries  as  would  secure  the  entire  services  of 
adequate  men,  provided  only  for  the  services  of  the  deputes 
for  a  few  months  in  each  year.  They  were,  therefore,  paid 
small  salaries,  and  were  allowed  to  continue  their  practice  at 
the  bar.  The  effect  of  this,  of  course,  was  that  they  seldom 
or  never  resided  in  the  county  at  all.  The  advocates  who 
held  the  appointment  came  if  there  were  suits  to  decide, 
but  otherwise  they  remained  in  Edinburgh  and  attended  to 
their  practice.  It  was  this  fact  which  first  brought  into 
prominence  the  office  of  Sheriff-Substitute.  This  office  had 
existed  from  very  early,  as  a  means  of  supplying  the  tem- 

{d)  The  most  important  of  the  feee  of  thiB  mode  of  payment,  to  find  that 

was  the  "  sentence  money/'  which  was  the  Brehon  was  paid  in  the  same  way, 

a  twentieth  of  the  sum  decerned  for  his   share  being  a  twelfth;    Senchus 

(9  Scots  Mag.  p.  59).    It  shows  the  age  Mor,  rol.  L  pp.  233,  235 
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porary  absence  of  the  depute,  and  in  1748  the  depute  had 
had  transferred  to  him  the  power  of  appointing  the  substitute. 
At  first  the  substitute  received  no  pay,  and  did  no  stated 
part  of  the  work.  He  had  also  no  legal  qualification.  But 
the  protracted  absences  of  the  depute  threw  more  and  more 
of  the  duty  on  him.  By-and-by  it  came  to  be  considered 
decent  that  the  depute  should  allow  him  a  salary,(e)  and  then 
(towards  the  close  of  the  last  century)  the  depute  succeeded 
in  shifting  the  burden  of  paying  it  on  the  Crown ;(/}  and, 
last  of  all  (in  the  beginning  of  the  present  century),  he  suc- 
ceeded in  throwing  almost  the  whole  burden  of  the  work  on 
the  substitute.  Side  by  side  with  these  changes  came  another 
chmige,  by  which  the  depute  came  to  be  a  judge  of  appeal 
from  the  substitute  in  the  more  important  proceedings.  The 
rise  of  the  substitute  into  importance  has  been  rapid.  In 
1787  he  first  received  remuneration  from  the  State,  and 
became  its  servant  (/)  By-and-by  it  was  made  essential  that 
he  should  be  either  an  advocate  or  a  law-agent  of  a  certain 
8tanding.(gr)  In  1838  he  acquired  in  almost  all  respects  the 
position  of  a  judge.  (A)  The  State  then  took  him  entirely  into 
its  pay,  debarring  him  from  following  any  other  occupation, 
and  giving  him  the  right  to  hold  his  office  during  good  con- 
duct In  the  second  edition  of  this  work,  I  ventured  to 
say  that  everything  showed  that  the  Crown  would  soon 
assume  the  responsibility  of  appointing  the  Sheriffs- Substitute. 
That  opinion  has  been  verified.      In   1877   the  office  was 

(e)  Maoevers  v.  Rom,  1761,  M.  Sheriff-Substitutes  "upon  the  estab- 
1S,4S5.  It  was  ''observed  from  the  EBhment  of  the  civil  officers  of  Scot- 
Bench  that  it  was  contra  h<mo9  mora  land "  is  dated  9th  October,  1 787,  but 
to  emploj  a  Substitute  without  a  possibly  salaries  were  paid  by  special 
ttltty."  The  dispute  was  as  to  the  grants  for  a  few  years  before  that. 
Shei^-Substituteship  of  the  island  of  {g)  6  Geo.  lY.  a  23,  §  9 }  see  also 
I«wia,  and  the  salary  awarded  was  £25.  40  k  41  Vict.  c.  50,  §  4. 

(/)  The  royal  warrant  pladng  the  (A)  1  &  2  Vict.  c.  119. 
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made  a  Crown  appointment,  and  the  last  vestige  of  its  ever 
having  had  anything  else  than  a  purely  jucKcial  character 
came  to  an  end('i)  The  office  is  now  in  all  respects  that  of 
a  judga 

In  the  earliest  times  there  was  of  coarse  no  Sheriff-Clerk« 
We  have  become  so  accustomed  to  a  record  of  the  proceedings 
being  kept,  that  it  strikes  us  as  a  novelty  to  find  that  down  even 
to  the  end  of  the  last  centuxy  much  justice  was  administered 
verbally,  with  no  record  whatever.  What  happened  till  then 
in  small  causes  was  originally  the  rule.  It  was  at  first  only 
in  the  most  important  cases  that  the  Sheriff  employed  some 
one,  usually  a  notary  public,  to  reduce  the  proceedings  to 
writing.  .  By-$ind-by  a  regular  clerk  became  necesscuy,  and 
the  Sheriff  appointed  him.  The  first  interference  of  Qovem- 
ment  was  in  the  shape  of  a  provision  that  the  name  of  the 
clerk  should  be  submitted  to  and  approved  of  by  the  Court  of 
Session.  (^')  The  last  stage  was  for  the  Crown  to  assume  the 
patronage  and  regulate  the  office.  (X;)  The  Procurator-Fiscal 
was  originally  a  person  appointed  by  the  Sherifi^  to  assist  him 
in  the  duty  of  collecting  the  Eing^s  revenue.  The  function  of 
the  office  has  gradually  but  entirely  changed.  The  least  part 
of  the  duty  is  now  concerned  with  the  revenue,  while  the 
Procurator-Fiscal  is  now  mainly  occupied  with  the  duty  of 
prosecutor,  which  the  parties  injured  originally  performed. 
The  law-agents  were  originally  admitted  by  each  SherifiT 
according  to  his  own  discretion.(Q  For  long,  practitioners 
were  scarce,  and  each  Sheriff  thought  himself  lucky  if  he 

(»)  40  &  41  Vict  c.  50, 1  4  nofmhiatiBg  detks  of  the  peace  to  belong 

(j)  1587,  c,  81 ;  1592,  c.  120.  to  the  Secretaries  of  State,  and  not  to 

(ib)  This  seems  to  have  been  donei,  the  justices, 

without  statute,  by  the  Crown  issuing  (Q  '<  A  view  of  the  offioe  of  Sheriff** 

commiBsions.      In    1686    there    is    a  by  Robert  dark  (1824),  p.  844, 
statute  (c.  20)  declaring  the  power  of 
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ooold  attach  a  few  respectable  persons  to  his  court.  But  in 
ahnost  every  case  the  agents  in  one  sheriffdom  were  treated 
itt  the  next  as  if  they  belonged  to  a  separate  kingdom.  To 
reduce  this  state  of  confusion  the  central  authority  so  &r 
exerted  itself  as  to  make  common  rules  for  the  admission  of 
agents  all  over  Scotland.(m)  This  stage  lasted  about  half  a 
century,  and  then  the  last  came,  by  which  the  agents  were 
treated  as  if  they  also  belonged  to  a  national  system,  and 
there  became  one  set  of  law  agents  for  all  Scotland,  (^t) 

I  have  now  said,  necessarily  briefly,  what  I  have  had  to 
say  upon  the  history  «of  the  Sheriff  Courts.  The  authority 
of  the  State,  for  long  a  mere  name  and  theory,  has  at  last 
become  a  living  reality.  Its  active  interference  is  now  a 
thing  80  familiar,  and  we  have  been  so  long  accustomed  to 
look  to  it  for  the  regulation  of  even  the  minutest  details, 
that  it  is  only  with  an  effort  that  we  can  realise  that  it  did 
not  all  along  exist.  Whither  under  its  guidance  are  we 
now  tending?  This  question,  most  will  think,  will  be 
determined  on  practical  considerations,  but  as  the  under- 
standing of  the  past  is  necessary  for  that  of  the  present,  so 
I  think,  past  progress  may  throw  some  light  on  the  future. 
It  will  not,  I  trust,  be  considered  irrelevant  if  I  devote  the 
few  concluding  sentenices  of  this  introduction  to  considering 
in  what  direction  the  lines  on  which  we  have  been  working 
will  lead  us. 

As  regards  the  staff  of  the  Courts,  I  think  the  direction 
IB,  firstly,  towards  the  clearer  separation  of  the  duties  to  be 
performed  by  the  various  officials,  and  especially  to  the 
separation  of  the  duties  of  the  Judge  Ordinary  from  those  of 
Judge  of  Appeal     Practically  this  separation  is  complete,  the 

(ft)  A.  a,  12th  Nov.  1S25,  ci^.  W.  §  1.     (»)  Law-Agents  Act,  1878. 

D 
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occasions  on  which  the  duties  are  still  confounded  being  few 
and  unimportant;  and  I  anticipate  that  in  a  few  years 
people  will  scarcely  even  remember  that  there  was  a  time 
when  the  Judge  Ordinary  was  liable  to  be  superseded  by  the 
Judge  of  Appeal. 

In  the  second  place,  I  anticipate  a  considerable  strengths 
ening  of  the  position  both  of  the  Judge  Ordinary  and  of 
the  Judge  of  Appeal  I  doubt  if  the  theory  ever  took 
shape,  but  there  was  a  latent  idea,  not  altogether  exploded 
in  some  regions,  that,  provided  there  was  a  good  Judge  of 
Appeal,  of  easy  access,  it  was  of  small  consequence  of  what 
sort  was  the  Judge  Ordinary.  It  was  a  most  mischievous 
idea.  On  the  way  in  which  the  duties  of  Judge  Ordinary  are 
done  depends  in  great  measure  the  time  which  a  litigation  will 
last,  the  cost  at  which  it  will  be  conducted,  and  the  clearness 
with  which  the  points  at  issue  wUl  be  brought  out.  To 
suppose  that  the  Judge  Ordinary  can  be  kept  right  by  having 
a  Judge  of  Appeal  always  at  his  elbow  is  mere  childishness. 
At  the  best  this  would  always  imply  doing  the  work  twice 
over,  once  wrongly,  and  then  rightly.  In  this  country  the 
great  importance  of  having  a  good  Judge  Ordinary  is  fully 
recognised  in  the  Supreme  Court,  where  the  Judges  Ordinary 
are  selected  from  precisely  the  same  men  as  the  Judges  of 
Appeal,  I  expect  that  the  same  necessity  will  be  more  fully 
recognised  in  the  inferior  courts.  The  Law  Commission  of 
1868  recognised  this  in  two  respects — in  the  necessity  of 
giving  higher  remuneration,  and,  in  most  instances,  of  giving 
more  employment.  Of  the  former  I  say  nothing  here,  though 
much  might  be  said  in  support  of  encouraging  good  men 
to  accept  the  office  of  Sheriff-Substitute  and  exert  themselves  in 
it,  and  that  not  only  by  treating  them  with  reasonable  liberality 
in  respect  of  remuneration,  but  also  by  rewarding  such  of  them 
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as  may  bave  worked  long  and  worthily  for  the  public  good 
in  the  lower,  by  promotion  to  some  higher  office.  The 
necessity  in  many  cases  for  giving  more  employment  to  some 
of  the  holders  of  the  lower  office  is  also  important.  Why  we 
should  rigidly  adhere  to  the  ancient  county  divisions,  which, 
though  they  may  have  been  well  enough  a  thousand  years  ago^ 
are  often  now  quite  unsuited  for  the  territorial  districts  of  our 
local  jurisdictaons,  I  can  conceive  no  reasons  except  fEmdful 
ones.  It  is  surely  time  now  to  re-arrange  all  the  districts, 
with  a  view  to  the  best  and  most  convenient  mode  of 
conducting  the  business. 

In  regard  to  the  jurisdiction  of  the  courts,  although  some- 
thing has  been  done,  I  think  everything  shows  that  more 
must  be  done,  until  the  result  is  reached  that  there  is  no 
question — or  almost  no  question — involving  a  small  pecuniary 
amount,  which  parties  who  cannot  afford  to  go  to  higher 
courts,  may  not  insist  upon  having  determined,  in  the  first 
instance  at  least,  in  the  lower.  The  provisions  of  the  Act  of  1877 
are  incomplete.  They  partially  opened  the  door  of  the  Sheriff 
Courts  to  the  trial  of  some  questions  which,  whatever  the 
amount  involved,  had  hitherto  been  exclusively  competent  in 
the  Court  of  Session,  but  they  fidled  in  one  or  other  of  two 
respects.  If  the  new  jurisdiction  was  to  be  limited  to  questions 
of  restricted  value,  there  should  have  been  no  power  to  remove 
the  cases  to  the  higher  court.  And  if  either  party  who  chose, 
was  still  to  have  the  option  of  the  higher  court,  then  the 
jurisdiction  in  the  new  matters,  being  simply  one  of  consent, 
should  have  been  unlimited  in  amount.  It  is  to  be  expected 
that  firom  time  to  time  additions  may  be  made  to  the 
jurisdiction  of  the  Sheriff  by  transferring  to  him  duties  at 
present  discharged  by  the  other  inferior  courts.  Perhaps  this 
extension  may  be  accompanied  by  a  limitation ;    and  it  may 
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be  found  to  have  adTantages  to  give  to  the  Supreme  Court 
a  priyatiTe  jurisdictiou  in  those  cases  inVolying  large  pecuniaty 
amounts,  of  which  it  practically  has  at  present,  or  had  till 
recently,  the  monopoly. 

In  the  end  it  is  possible  that  we  may  reach  the  simplicity 
with  which  it  used  to  be  thought  we  had  started  It  has  not 
been  found  beyond  the  power  of  foreign  Governments,  or  the 
ability  of  foreign  jurists,  to  draw  up  codes,  in  which  the  juris- 
dictions of  all  the  Courts,  and  their  modes  of  proceeding,  are 
set  out  in  clearness  and  order.  There  is  no  reason  creditable 
to  our  Government,  or  to  our  profession,  why  we  have  not  now 
a  code  of  procedure.  The  waste  of  money  alone  which  occurs 
on  account  of  ignorance  of  the  proper  court,  or  of  the  proper 
form  of  proceeding  for  ascertaining  a  right,  is  in  this  country 
an  abuse,  which  is  tolerated  only  because  the  facts  are  not 
generally  known ;  and,  in  the  present  state  of  the  law,  it  is 
impossible  for  the  most  careful  judge  or  the  most  prudent 
practitioner  to  avoid  error.  We  grope  often  in  the  dark  for 
what  ought  to  be  as  clear  as  day.  I  am  under  the  mark  when 
I  say  that  it  requires  a  Scotch  lawyer  to  read  not  less  than  a 
hundred  statutes,  or  less  than  a  thousand  decisions,  before  he 
can  be  said  to  have  covered  the  field  of  Scotch  law  procedure. 
And  it  would  be  well  if  he  could  say  that  in  the  end  he  had 
found  everything  distinct  It  is  far  from  being  so.  The 
statutes  and  the  decisions  are  alike  fragmentary  and  confusing, 
giving  the  idea  that  nobody  ever  had  time  in  our  busy  country 
to  do  more  than  provide  in  some  way  for  the  difficulty  of  the 
moment.  How  often  in  the  future  must  j  ustice  miscarry  before 
the  remedy  comes  ? 

When  our  code  of  procedure  does  come,  I  trust  it  will  not 
be  a  code  for  Scotland  alone,  but  that,  following  the  example  of 
the  recent  Bills  of  Exchange  Codoi  it  will  be  one  for  the  United 
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Kingdom,  (o)  The  desirability  of  muformitj,  with  its  correspond* 
ing  simplicity,  need  not  he  pointed  out ;  and  now  that  judg- 
ments obtained  in  one  part  of  the  United  Kingdom  may  be 
enforced  in  the  others,  the  propriety  of  their  being  reached 
only  after  the -same  steps,  and  of  their  thus  having  the  same 
▼aloe,  is  apparent  The  difficulties  in  the  way  of  framing  a 
code  of  procedure  for  the  United  Kingdom  are  far  less  than 
are  commonly  imagined.  The  machinery  for  carrying  out  the 
law  in  the  three  kingdoms  is,  and  cannot  but  be,  essentially 
the  same.  Judges,  with  or  without  juries,  counsel  and  agents, 
promoters  and  respondents,  with  registrars  and  clerks,  and 
executive  officers,  are  the  persons  concerned,  and  the  limits 
within  which  their  respective  functions  can  vary  are  small. 
The  extent  of  jurisdiction,  and  the  law  to  be  administered,  may 
vary  indefinitely,  but  di£Ferences  in  the  mere  law  of  procedure 
are  mostly  superficial  The  things  to  be  done  are  always  the 
same.  The  promoter,  whether  called  plaintiff  or  pursuer,  has 
in  some  way  to  state  his  demand,  and,  in  some  shape,  the  fSacts 
on  which  he  grounds  it  The  respondent,  whether  called 
defendant  or  defender,  has,  in  like  manner,  to  state  his  answer, 
with  the  facts  on  which  it  is  grounded.  Then  the  judge, 
either  before  or  after  inquiring  into  the  truth  of  the  respective 
allegations,  has  to  decide  on  the  relevancy  or  law.  In  the 
taking  of  the  evidence,  and  in  the  pronouncing  of  the  decision, 
there  is  no  room  for  any  differences  except  of  the  most  merely 
formal  character.  Next  comes  the  appeal  The  mode  of 
taking,  arguing  and  deciding  it  admits  of  little  or  no  variation* 
There  might  be  differences  between  our  practice  and  that  of 
the  sister  kingdoms  as  to  when  an  appeal  should  be  competent, 
and  as  to  the  constitution  of  the  appellate  tribunal,  but  these 

(o)  The  histoiy  of  the  BOls*  Code,  indosiTe  of  its  adaptation  to  Scotland,  wiU 
be  found  in  the  Jonmal  of  the  Institute  of  Bankers  for  December,  1882. 
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would  not  be  irreconcilable ;  and  even  if  they  were,  the  chapter 
of  any  procedure  code  which  deals  with  appeals  is  always  a 
short  one,  and  it  wotdd  be  no  great  matter  though  in  it»  precise 
uniformity  were  not  at  present  attained.  The  attainment  of 
a  uniform  mode  of  procedure  before  the  judge  of  the  first 
instance  is  what  first  should  be  aimed  at,  and  then  the  rest 
would  shortly  follow.  I  believe,  therefore,  that  a  code  of 
procedure  for  the  United  Kingdom  is  at  present  practicable, 
and  that  its  formation  should  be  set  about.  To  frame  it  well, 
however,  will  be  a  task  of  some  time ;  and  in  the.  absence, 
meanwhile^  of  a  safer  guidance  which  a  code  would  give,  I 
trust  that  the  labour  I  have  bestowed  on  the  Treatise  which 
follows  will  be  of  some  service  to  the  profession. 


PART    I. 

OF    THE    CONSTITUTION    AND   JURISDICTION 

OP  THE  SHERIFF  COURTS. 


CHAPTER  I. 


OF  THE  CONSTITUTION. 


1.  The  Frincipdl  Sheriff. 

2.  Interim  Sheriff. 

3.  Sheriff'SuhttUtUe. 

4.  Monorary  Sheriff-SubdUuU, 

5.  ^ieriff-Clerh 


6.  CfrtMniieary-CUrk, 

7.  Auditor. 

8.  FrocuTalOT$. 

9.  Offlur$  of  (hurt 


1.  The  Principal  Sheriff— The  principal  Sheriff  (a)  is 
appointed  by  the  sovereign  by  warrant  under  the  sign  manual 
The  qualification  was  fixed  by  the  Heritable  Jurisdiction 
Act  at  that  of  an  advocate  of  three  years'  standing ;  and  the 
office  was  appointed  to  be  held  ad  vitam  aut  cvlpa7n,.(b)     The 


(a)  Thxotighoat  this  work  the  word 
Sheriff  is  used  in  the  Benae  which  it  at 
oooe  strictlj  acconkte  and  popnlari  as 
iiw»liv1mgr  both  Principal  and  Substitute ; 
and  whenever  it  is  neceasacy  to  distin- 
goiah  between  the  two,  the  distiDgrmah- 
big  adjective  is  nsed.  The  word  Sheriff - 
Depnte  is  in  disuse  ;  9  Gea  IV.  a  29, 
1 22.  The  practice  of  using  the  word 
Bhariff,  generally  as  including  both 
ofBdals,  but  scgnetiineB  as  denoting  only 


the  more  honoraiy,  is  clumsy  and  in« 
conTenient,  and  has  led  to  litigations 
and  other  disagreeable  incidents. 

(6)  20  Geo.  IL  c.  43.  Before  his 
appointment  the  advocate  must  either 
have  been  in  actual  practice,  or  have 
been  a  Sheriff-Substitute ;  1  &  2  Vict 
c.  119,  S  2.  The  oath  to  be  taken  on 
admission  ii  contained  in  81  ft  82  Vict, 
c  72,  as  explained  by  84  &  85  Vict, 
e.  48. 
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Act  also  made  various  regulations  as  to  residence  for  a  certain 
part  of  the  year  within  the  sheri£fdom^  but  these  have  all  been 
abrogated,  and  none  of  the  principal  Sheri£b  are  now  bound  to 
residence,  with  the  exception  of  those  of  Edinburgh  and 
Lanarkshire,  who,  by  a  subsequent  Act,  must  reside  within  six 
miles  of  Edinburgh  and  Glasgow  respectively.  The  other 
principal  Sherifib  are  now  bound  only  to  hold  certain  courts 
annually  within  their  sheri£fdom8.(c)  By  Acts  passed  in  1853 
and  1870  (d)  their  number  was  diminished,  their  duties  having 
considerably  changed  both  in  amount  and  character  through  the 
effect  of  the  legislation  of  the  first  half  of  the  present  century. 
From  having  been  Judges  Ordinary  of  the  county,  the  principal 
Sheriffi  have  risen  to  be  mainly  Judges  of  Appeal  on  the 
decisions  of  the  SheriSs-Substitute,  against  which  appeal  to 
them  is  competent.  But  they  still  have  the  power  of  judging 
in  the  first  instance  when  they  choose  to  exercise  it ;  and  in 
some  cases  they  are  still  bound  to  act  in  that  capacity,  as,  for 
example,  in  the  Small-Debt  Circuit  Courts,  which  they  are 
bound  by  the  Act  of  1858  to  hold  once  in  each  year.  With 
regard  to  Sherifis  appointed  since  August,  1870,  the  Home 
Secretary  has  power  to  prescribe  the  courts  they  are  to  hold 
and  the  duties  they  are  to  perform  personally.  («) 

2.  Intmrn  Sherift — Till  recently,  there  was  no  power  to 
appoint  any  one  to  act  as  principal  Sheriff  in  the  case  of  his 
temporary  illness  or  inability  to  act  for  other  reasonable 
cause.  The  theory  was  that  the  Sheriff-Substitute  took  his 
place,  and  until  the  changes  occurred  which  turned  the 
principal  Sheriff  into  a  Judge  of  Appeal,  this  was  sufficient,  as 
it  provided  for  the  performance  of  all  the  duties  of  Judge 

(c)  8  Geo.  rV.  a  49 ;  1  &  2  Vict  a  {d)  16  ft  17  Vict  o.  92 ;   88  ft  84 

119,  §  2  ;  16  ft  17  Tict  c.  80,  §  46 ;  88      Tict  a  86. 
ft  34  Vict  a  86.  (e)  88  ft  84  Viet  o.  86,  §  18 
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Ordinary.  But  when  the  principal  Sheriff  became  practically 
an  appellate  Judge  it  was  no  longer  sufficient,  because  his 
temporary  illness  or  absence  brought  the  appellate  jurisdiction 
into  suspense.  To  remedy  this  defect,  power  was  given  in 
1876  to  the  Home  Secretary  to  grant  leave  of  absence  to 
a  principal  Sheriff,  and  to  appoint  an  interim  Sheriff  to  act 
for  him.  The  leave  may  be  granted  on  account  of  temporary 
illness  or  other  reasonable  cause,  and  must  be  applied  for  by 
or  on  behalf  of  the  principal  Sheriff!  It  is  granted  for  such 
period  as  the  Home  Secretary  thinks  proper.  The  interim 
Sheriff  must  either  be  the  principal  Sheriff  of  some  other 
sheriffilom,  or  an  advocate  of  not  less  than  five  years'  standing. 
The  interim  Sheriff  has  all  the  powers  and  duties  of  the 
principal  Sheriff  (/) 

3.  Sheriff-Substitnte.— The  Sheriff-Substitute  is  appointed 
by  a  commission  granted  by  the  sovei^ign  on  the  recommenda- 
tion of  the  Home  Secretary.  (^)  The  qualification  is  that  he 
be  an  advocate  or  law  agent  of  not  less  than  five  years'  stand- 
ing. (A)  He  holds  office  for  life  though  he  may  be  removed 
for  inability  or  misbehaviour,  (i) 

The  Sheriffs-Substitute  £rum  the  time  the  office , was  recon- 
stituted, after  1745,  were  prohibited  firom  acting  as  factors 
and  conmiissioners;(^')  but  they  were  permitted  to  carry  on 
other  business.  As  the  office  came  gradually  to  require  more 
and  more  of  their  time,  and  they  came  to  assume  more  and 
more  of  the  position  of  professional  judges,  it  was  felt  that 
this  was  unseemly,  and  this  liberty  was  curtailed.  The  Act 
of  1825,  prohibited  them  firom  acting,  directly  or  indirectly, 
as  procurators,(X;)  and  the  Act  of  1888  carried  this  farther  by 

(/)  39  k  40  Tlct.  c.  70,  §  51.  (t)  Ibid,  §  5. 

{g)  40  ft  41  Vict,  a  60,  §  Sw  (/)  21  Geo.  n.  a  19,  §  10. 

(A)  Ibid.  §  4.  {k)  6  Geo.  IV.  c.  28,  §  10. 
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prohibiting  them  from  acting  as  agents  either  in  legal,  bankings 
or  other  business,  or  as  conveyancers,  and  from  being  appointed 
to  any  office,  except  such  offices  as  are  by  statute  attached  to 
their  own.  The  Sheriff-Substitute  is  bound  to  reside  within 
his  sheriffdom.  (2)  The  place  where  he  is  generally  to  reside  and 
attend  for  the  performance  of  his  duties,  the  number  of  courts 
he  is  to  hold,  with  the  times  and  places  of  holding,  may  all  be 
fixed  by  the  Home  Secretary,  (m) 

Several  of  the  larger  sheriffdoms  are  divided  into  districts, 
to  each  of  which  a  Sheriff-Substitute  is  attached,  but  the 
commissions  extend  over  the  whole  sheriffdom,  (n)  In  some 
cases  the  districts  are  conterminous  with  the  counties  which 
have  been  united  to  form  the  sheriffdom,  and  in  other  cases 
it  happens  that  a  county  has  itself  been  subdivided.  Some 
lawyers,  for  what  appear  to  me  to  be  unsatisfactory  reasons, 
maintain  that  there  is  an  essential  difference  between  these 
two  classes  of  districts,  and  that  they  are  still  to  be  classified 
according  to  their  origin, — ^holding  (notwithstanding  the  very 
precise  language  of  the  Act  of  1870)  that  the  old  counties 
still  form  virtually  separate  sheriffdoms.  In  any  case,  the 
number  of  the  Sheriff-Substitutes  is  fixed  by  the  Home 
Secretaiy.(o)  It  is  also  within  the  power  of  the  Home 
Secretary  to  direct  a  Sheriff-Substitute  to  perform  the  duties 
of  the  office  in  a  conterminous  county,  (p) 

The  Sheriff-Substitute  is  the  resident  Judge  Ordinary  of 
the  county,  with  the  full  power  (subject  to  such  review  as 
may  be  competent)  of  doing  every  judicial  act  which  can  be 

(l)   1  k  2  Vict.  o.  119,  §  5.     The  (m)  83  k  84  Vict.  c.  86,  §  14. 

section  regulates  the  period  for  which  (n)  16  &  17  Vict  c.  80,  §  40.    33  & 

the  Sheriff-Substitute  may  be   absent  34  Vict,  a  86,  §  12. 
from  the  sheriffdom,  and  the  provision  (o)  33  &  34  Vict,  a  86,  §  1 4. 

which  must  be  made  for  oarrying  on  (p)  38  &  39  Vict.  c.  81,  §  2. 

the  business  during  his  absence. 
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done  by  the  Sheriff,  (g)  In  the  words  of  Lord  Ormidale — 
"  Having  regard  to  the  terms  in  which  the  commission  in 
favour  of  a  Sheriff-Substitute  is  always  expressed,  as  well  as 
to  the  essential  nature  of  the  office,  he  is  vested  with  and 
entitled  to  exercise  (except  when  it  should  otherwise  appear 
either  from  declarator  or  fiEur  and  necessary  inference)  all  the 
power,  jurisdiction,  and  authority  pertaining  to  the  office  of 
Sheriff."(r) 

4.  Honorary  Sheriff-Sabetitata — ^In  addition  to  the 
salaried  Sheriff-Substitute,  it  is  the  custom  in  all  sheriffdoms 
to  have  one  or  more  Honorary  Sherifb-Substitute,  em- 
powered to  act  for  him  during  his  temporary  absence  or 
incapacity.  The  Honorary  Sheriffs-Substitute  are  appointed 
by  the  principal  Sheriff  (s)  There  is  no  qualification  required 
for  the  office,  the  provisions  of  the  Act  of  1877  upon  that 
point,  and  those  of  the  former  Act  of  1825  which  it  super* 
seded,  applying  only  to  the  salaried  official8.(Q  The  restriction 
of  the  Act  of  1825,  that  a  Sheriff-Substitute  may  not  be  a 
procurator,  is  not  held  to  apply  to  them.  Were  the  Act  held 
to  apply,  it  would  often  be  impossible  to  have  any  Honorary 
Sub6titutes.(u)  In  practice,  law  agents  practising  within  the 
sheriffdom  are  often  appointed.  It  is,  of  course,  clear  that  an 
agent  so  appointed  could  not  act  in  any  cause  in  which  he 
was  himself  in  any  way  interested.  The  regulation  in  the 
Act  of  1838,  prohibiting  Sherifis-Substitute  from  acting  as 
agents  and   in  similar  capacities,    applies  expressly   only   to 

{q)  Tliere  are  tome  acts  of  an  ad-  1862, 1  Maoph.  188. 

minktratiYe   character    which    a   few  {$)  20  Geo.  II.  c.  48. 

tpedal    provigioiis    in    aUtotea    have  [t)  9  Gea  IV.  a  29,  §  22 ;  40  ft  41 

made  competent  onlj  to  the  principal  Vict.  c.  60,  §  4. 

Sheiill^    hat    with    these   the  present  («)  Henderson  v.  Warden,  1st  Ifaich, 

Tdmne  is  not  concerned.  1845, 17  Scot.  Jnr.  271« 

(r)  fleming  v.  Dickson,  I9ih  Dec. 
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the  salaried  Sherifib-Substitata  Honoraiy  Sheri£b-Sabstitate 
are  removable  at  the  pleasure  of  the  Sheriff,  bat  the  com- 
miBsions  do  not  fall  by  the  fact  of  his  ceasing  to  hold  office.(t;) 
The  proyisions  which  make  it  necessary  that  the  commissions 
should  extend  oyer  the  whole  sheriffdom,  are  as  applicable  to 
the  Honorary  as  they  are  to  the  salaried  Sherifi8-Sub6titute.(te;) 

6.  Sheriff-Olerk. — ^The  Sheriff-Qerk  is  appointed  by  the 
Crown.  Although  the  counties  which  have  been  united  into 
sheriffdoms^  have,  under  the  Act  of  1870,  disappeared  as 
separate  jurisdictions,  it  is  still  usual  to  appoint  a  separate 
Clerk  to  act  for  each  of  them  ;  and  doubtless  the  Crown  might, 
if  it  saw  cause,  make  separate  appointments  for  subdivisions 
of  single  counties.  These  things,  however,  can  affect  only  the 
territory  within  which  the  Sheriff-Clerk  may  act,  and  in  no 
other  way  touch  his  powers  or  duties,  which  are  to  act  as 
Clerk  in  every  matter  in  which  the  Sheriff  and  Sheriffs- 
Substitute  have  jurisdiction.  He  keeps  the  records  of  the 
court,  and  has  important  duties  in  connection  with  the  summary 
execution  which  is  competent  on  bills  of  exchange  and  other 
documents.  He  holds  office,  ad  vita/m  aut  culpam.{x)  He 
is  bound  to  do  the  duties  of  the  office  personally  ](y)  but  this 
does  not  prevent  him  from  appointing  deputies  to  assist  him 
in  the  performance  of  his  duties,  or  to  act  during  his  necessary 

(v)  1  as  2  Vict  0. 119,  §§  8,  4,  and  6.  office  are  contained  in  §  28  of  1  &  2 

It  wai  once  held  that  the  Sheriff-Clerk  Vict  a  119.     Those  appointed  nnoe 

might  be  honorary  Sheriff-Substitute,  that  Act  have  no  vested  rights, 

but  this  would  not  now  be  followed  ;  (y)  6  Gea  IV.  c.  28,  §  6  :— "  Every 

Binning  v.  Cook,  21th  Jan.  1711,  M*  person  who  has  been  ^>pointed  since 

7662.    See  Stewart,  22nd  April,  18f»7,  the  Ist  day  of  August,  1814,  or  who 

2  Irvine,  614,  and  29  S.  J.  844.  shall  hereafter  be  appointed  a  Clerk  in 

(w)  16  k  17  Vict  o.  80,  §  40  ;  88  ft  the  said  Sheriff  or  Stewart  Courts,  shall 

84  Vict.  c.  86.  discharge  the  duties  of  the  said  office 

(x)  The  principal  regulations  under  personally.** 
which  the  present  Sheriff-Clerks  hold 


Chap.  L] 
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absence.  (0)  Though  there  is  no  statute  directly  sanctioning 
such  appointments^  there  are  numerous  statutes  in  which 
they  are  recognised.  The  Sheriff-Clerks  and  their  deputies 
are  prohibited  from  practising,  either  directly  or  indirectly, 
before  their  courtSy(a)  and  if  they  do  so,  all  the  proceedings 
in  which  they  have  been  thus  concerned  are  null.(&)  In 
suits  in  which  they  are  personally  interested  they  must 
not  act  ajs  Clerks,  (c)  Where  the  Sheriff-Clerk  is  personally 
interested,  the  Sheriff  must  appoint  a  Clerk  to  act  for 
him  in  the  particular  proce8s.(t2)  It  is  incompetent  for 
the  Depute-Clerk  to  act,  because  he  is  dependent  on  the 
Principal ;  but  where  the  Depute  is  concerned,  there  is  no 
reason  why  the  Principal  should  not  act.  Procurators  who 
may  be  appointed  deputies  for  the  Small-Debt  Circuit  Courts 
are  not  disqualified  from  acting  except  in  the  court  to  which 
they  belong,  (e) 

In  the  case  of  a  vacancy  in  the  office  of  Sheriff-Clerk,  the 
Court  of  Session  may  appoint  one  or  more  persons  to  do  the 
duties  till  the  Crown  make  a  permanent  appointment.  In 
vacation  time,  the  Lord  Ordinary  on  the  Bills  may  make  an 


(z)  Heddle  v.  Garioch,  Irt  March, 
1827,  5  S.  503.  In  this  caae  the  Oozn- 
miaBion  contained  (aa  it  la  believed 
nanally  to  do)  a  power  to  name  deputes ; 
hot  the  absence  of  each  a  pxoTision 
WDold  not  alter  the  power,  as  the  words 
of  the  Commission  cannot  otmf er  it,  and 
it  mnst  he  possessed  in  T&tae  of  the 
oominon  law,  or  not  at  all.  As  to  the 
Clerk's  responaibiHtj  for  the  Depute,  see 
Lord  Chdmaford's  opinion  in  Watt  v, 
Ugertwood,  21st  April,  1874, 1  R  (H. 
L.)21. 

(a)  A.  a,  10th  July,  1889,  S  160 1  A. 
a,  6th  March,  1788.  This  prohibition 
does' not  apply  to  aa  unpaid  deputy  who 


acts  only  occasionally  (Edie  v.  Rigg, 
18th  Feb.  1879,  17  S.  L.  B.  86),  though 
of  course  such  a  person  could  not  act  in 
any  cause  with  which  he  was  himself 
connected. 

(&)  Smith  V,  Robertson,  27th  Jnne, 
1828,  5  S.  848. 

(c)  Manson  v.  Smith,  8th  Feb.  1871, 
9  M.  492. 

{d)  Macbeth  v.  Innes,  8th  Feb.  1878, 
11  M.  404.  As  to  the  power  of  the 
Sheriff  to  appoint  a  clerk  to  act  tempor- 
arily on  an  emergency,  see  further, 
Galbreath  v.  Sawers,  18th  Nov.  1840, 
8  D.  52. 

(e)  1  Yici  e.  41,  §  25. 
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appointment  which  will  be  valid  till  the  Court  meets.  The 
interim  appointment  is  usually  made  ou  the  application  of 
the  Lord  Advocate.(/) 

6.  ChnmniBsary-Olerk.— By  Acts  passed  in  1824  and  1830 
the  old  Commissary  Courts  were  suppressed,  every  sheriffdom 
was  made  a  Commissariat,  every  Sheriff  a  Commissary,  and 
every  Sheriff-Substitute  a  Commissary-Depute,  (gr)  But,  in 
theory,  the  Commissary  Courts  still  existed.  In  all  commis- 
sary business,  the  former  designations  of  the  judges  were  care- 
fully used,  and  not  only  was  the  name  of  Commissaiy-Clerk 
kept  up  with  equal  care,  but  the  o£Sce  was  frequently  held  by 
a  person  different  from  the  Sheriff-Clerk.  This  state  of 
matters  continued  till  1876,  when  the  Commissary  Courts 
were  finally  abolished,  and  their  whole  powers  and  jurisdictions 
transferred  to  the  Sheriff  Courts.(A)  The  office  of  Commis- 
sary-Clerk at  the  same  time  came  to  an  end,  subject  to  two 
exceptions,  the  one  of  a  permanent,  and  the  other  of  a  tem- 
porary character.  The  permanent  exception  is  in  fSsivour  of 
the  Commissary-Clerk  of  Edinburgh,  whose  office  is  kept  up  in 
consequence  of  special  duties  being  assigned  to  it(i)  The 
temporary  exception  is  in  &vour  of  those  Commissaiy-Clerks 
who  were  not  Sheriff-Clerks,  or,  being  Sheriff-Clerks,  were 
remunerated  by  fees.(^' )  Such  continue,  while  they  hold  office, 
to  discharge  their  duties,  but  they  do  so  now  in  the  Sheriff 
Court,  Their  powers  remain  unchanged.  They  are  bound  to 
perform  the  duties  of  the  office  in  perBon,(&)  though  they  may 

(/)  Lord  AdTocate,  16th  Oct  1880,  (»)  Ibid.  §  88. 

8B.18.  (j)/^J89.    See  also  §SS6  and  S7. 

ig)  4  Geo.  IV.  o.  97,  §§  6,  8,  and  10  j  (k)  i  Geo.  IV.  c  97,  §  14 :— "  Every 

and  11  Geo.  IV.  and  1  WflL  IV.  c.  69,  person  hencefortli  to  be  appointed  a 

§  SO.  Gommifliarj  Cleric  ahftll  perform   his 

{h)  89  k  40  Vict  o.  70,  §  85.  duty  in  peraon." 
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appoint  deputies.  They  are  prohibited  from  practising,  either 
directly  or  indirectly,  before  the  Sheriff  Courts(Q  in  any  cause 
in  which  they  act  as  clerk.(m) 

7.  Aaditar. — ^An  Auditor  of  Court  is  usually  appointed  by 
the  Sheriff,  and  holds  office  during  his  pleasure.  The  office 
may  be  held  by  the  Sheriff-Clerk  or  by  one  of  the  agents,  and 
there  is  no  restriction  upon  the  auditor  engaging  in  practice. 
He  taxes  such  accounts  as  are  remitted  to  him,  and  is  remun- 
erated by  fixed  fees, 

8.  Procnrators. — ^The  admission  of  Procurators  is  regulated 
by  the  Law- Agents  Act,  passed  in  1873,  which  accomplished 
the  important  object  of  making  uniformity  on  the  subject  in 
the  courts  of  law  in  Scotland,  (n)  The  Act,  vdth  various  Acts 
of  Sederunt,(o)  passed  to  carry  it  into  effect,  makes  the  follow- 
ing conditions  in  regard  to  the  qualifications  of  an  applicant 
for  admission  : — 

1.  That  he  be  21  years  of  age ; 

2.  That  he  serve  an  apprenticeship  to  some  competent 
master ;  of  five  years  in  the  ordinary  case,  or  of  three  years  in 
certain  exceptional  cases; 

3.  That  he  pass  certain  examinations  in  general  knowledge 
and  law; 

4.  That  he  produce  evidence  of  having  attended  certsdn 
University  Law  Classes ;  and 

5.  That  after  his  admission,  which  is  by  the  Court  of 
Session,  he  cause  himself  to  be  enrolled  in  the  Courts  where 
he  desires  to  practise. 

Apprenticeships  must  be  served  with  some  practising  law 
agent,  or  with  a  Sheriff-Clerk  who  was  in  office  at  the  passing 

(0  A.  S.,  6th  March,  1783.  (n)  86  &  87  Vict.  e.  68. 

(m)  39  &  40  Vict.  c.  70,  §  89.  (o)  Printed  in  the  Appendix: 
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.  of  the  Act*  They  must  be  seired  under  indenture,  which 
mnst  be  registered  within  six  months  of  the  commencement. 
The  shorter  period  of  three  years  is  competent  in  the  case  of 
persons  who  have  acted  five  years  as  derk  to  a  practising  law 
agent ;  of  graduates  in  arts,  advocates,  barristers,  and  English 
solicitors. 

The  examinations  are  conducted  by  a  board  of  examiners 
appointed  by  the  Court  of  Session.  Before  beginning  the 
apprenticeship  there  is  now  an  entrance  examination  in  general 
knowledge.  This  is  not  required  where  the  applicant  is  one 
of  those  entitled  to  be  admitted  on  the  shorter  apprenticeship 
on  the  ground  of  being  a  graduate,  advocate,  banister,  or 
English  solicitor,  or  where  he  has  given  a  certain  attendance 
during  three  sessions  in  the  arts  department  of  a  University, 
or  where  he  has  passed  the  principal  examination  in  general 
knowledge.  This  examination  may  take  place  either  before 
or  after  the  apprenticeship.  The  subjects  prescribed  for  it 
are,  the  history  of  Great  Britain,  geography,  arithmetic,  book- 
keeping, Latin,  and  the  elements  of  either  l(^c  or  mathematics, 
aa  the  candidate  may  prefer.  The  last  examination  is  in  law, 
and  is  not  taken  till  the  apprenticeship  is  complete.  It 
embraces  the  whole  law  of  Scotland,  both  civil  and  criminal ; 
the  forms  of  process  in  both  departments,  and  conveyancing. 
The  examination  in  law  must  be  held  in  Edinburgh,  and  the 
others  are  usually  held  there  also. 

The  University  classes  which  are  imperative  before 
examination  are  Conveyancing  and  Scots  Law.  They  must  be 
attended  in  separate  sessions,  and  the  applicant  must  have 
taken  part  in  the  class  examinations.  The  provision  for 
attending  these  classes  is  not  contained  in  the  statute,  but  is  an 
addition  made  to  it  by  the  Court  of  Session,  under  the  power 
to  make  Acts  of  Sederunt.     Farther  information  as  to  agents 
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te  found  ill  Hj^  B^i  oveful  trealJM  cm  the  6al|(ect, 
aooa:i  ^fter  the  Act  of  1878  paased.  The  Act  eoo- 
tiins  eame  eixeptionel  proriaioiui  in  fiBkYour  of  those  who  had 
hegim  their  appveatioeehip  ox  attended  daeses  before  ita  paai* 
ing,  hot  tQ  theee  it  has  been  thought  unneceasaiy  to  refer  in 
tbetext 

It  is  not  essential  that  eveiy  litigant  in  the  Sheriff  Court 
should  appear  by  a  procurator.  Litigants  may  appear  and 
plead  in  their  own  behalf^  and  may  lodge  papers  signed  by 
themselves  alone,  (j!))  The  only  jpoint  in  regard  to  this  which 
is  doubtfol  is,  whether  a  party  may  by  himself  take  out  a  writ. 
The  doubt,  however,  is  created  mainly  by  the  words  of  a 
regnlation  requiring  a  summons  or  petition  to  have  the  name 
of  the  procurator  marked  on  the  back,(j)  and  this,  it  seems  to 
the  author,  cannot  be  taken  as  more  than  an  incidental  provi- 
sion— directory  of  what  is  to  be  done  if  the  pursuer  has  a 
procurator,  but  not  compelling  him  to  have  one,  or  taking 
away  his  common  law  right,  in  the  absence  of  express  regulation 
to  the  contrary,  to  act  for  himself.  Where  a  procurator  appeara 
for  a  i>arty,  and  a  question  arises  as  to  his  authority,  the 
proper  course  is  to  direct  him  to  produce  a  mandate.(r) 

The  privil^e  of  "  borrowing  processes  "  is  possessed  by  pro- 
curators alone.(a)  The  Clerk  of  Court  cannot  intrust  the 
proceedings  to  parties  over  whom  the  Court  has  little  or  u'o 
control,  and  for  whom  no  one  is  responsible.  Parties  pleading 
their  own  causes  must  be  content  to  see  the  process  in  the 
office  of  the  Clerk.  Farther,  it  is  only  procurators  who  have 
places  of  business  within  the  jurisdiction  of  the  Court,  that  is, 
within  the  sheriffdom,  who  can  borrow.  (Q 

(p)  A.  a,  lOth  July,  1839,  §  63.  («)  A.  S.,  10th  July,  1839,  §  159. 

iq)  A.  S.,  10th  July,  1839,  §  8.  (t)   Law  •  Agents    (Scotland)    Act^ 

(r)  Hepbnm  v.  Tait,  12th  May,  1874,       1873,  §  15  ;  38  &  34  Vict.  c.  86,  §  12. 
1  B.  874  ;  A.  S.,  lOtb  July,  1839,  §  30. 

E 
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The  Procurator-Fiscal  is  the  procurator  who  is  charged  with 
the  prosecution  of  criminal  offences  on  behalf  of  the  Crown. 
In  a  work  which  extends  only  to  practice  in  civil  causes  it  is 
unnecessary  to  treat  of  his  oflSce.  There  are  extremely  few 
civil  cases  in  which  his  intervention  is  required,  and  his 
functions  in  regard  to  these  will  be  noticed  in  connection  with 
them« 

9.  Officers  of  Oourt — Sheriff-Officers  are  the  persons  by 
whom  writs  are  usually  served  and  executions  carried  out  in 
the  Sheriff  Courts.  They  are  admitted  by  the  Sheriff,  to  whom 
they  apply  by  a  petition,  which  may  be  remitted  to  two  or 
more  of  the  procurators  in  order  that  they  may  examine  the 
applicant  as  to  his  qualifications.  In  some  sheriffdoms  the 
Sheriff  conducts  the  examination  himself.  On  the  applicant 
being  found  duly  qualified  he  is  admitted,  and  the  oath  dejtddi 
administered.  He  then  requires  to  find  caution  for  the  due 
performance  of  his  office.  Should  his  cautioners  die  or  resign^ 
their  place  must  be  immediately  supplied,  Sheriff-Officers  con- 
tinue to  act  during  their  good  conduct ;  and  for  misconduct  may 
be  dismissed  or  suspended  by  the  Sheriff. 

A  Sheriff-Officer  can  in  civil  matters  act  only  within  the 
jurisdiction  of  the  Sheriff  who  has  admitted  him,  except  in 
Small-Debt  and  Debt-Recovery  actions,  where  he  may  serve 
warrants  in  other  counties  after  getting  them  indorsed  by 
the  proper  Sheriff-Clerk. (u)  Messengers-at-Arms  may  also  (it 
is  said)  execute  writs  in  the  Sheriff  Court,(i;)  but  it  has  been 
doubted  whether  they  can  act  in  Small-Debt  cases,  Sheriff- 
Officers  may  in  turn  act  in  some  cases  in  writs  issuing  from 
the  Court  of  Ses8ion.(ty) 

(tt)  1  Vict.  0.  41,  §  84  J  80  &  81  Vict      1803,  4  Paton,  448. 
c.  96,  §  5.  {w)  81  &  82  Yict.  o.  100,  §  19. 

(v)  See  FinlayBon  v,  Innes,  28th  Feb. 
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Some  T^alations  as  to  the  admission  of  Sheriff-Officers, 
which  have  been  adopted  in  various  sheriffdoms,  will  be  found 
in  the  Appendix. 
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GHAFTEB  II. 

OF  THE  MATTERS  IN  WHICH  THE  SHERIFF 
COURT  HAS  JURISDICTION. 


1.  Iwbroduetory, 

2.  Moveable  RighU. 

3.  AcHons  of  Damages. 

4.  Privative  JvirMiction  in  Move-' 

ahles. 

5.  Heritable  BighU. 

6.  Nuitance  and  Seroitudei, 

7.  lieaMi  afui  i2ente. 

8.  JWdutiM. 

9.  Bemovings  and  Ejections. 

10.  Special  Matters  relating  to  Heri- 
tage. 


11.  Queatioiu^f 'S'i^^K^- 

12.  Actions  of  MimenL 

13.  Skicc6Mion. 

14.  BonirupCey  and  Jtuolomey. 

15.  Judicial  Factors. 

16.  jldmirolty  J'ttmdtctfofk 

17.  Foor-BeUef  and  Lunacy  Acts. 

18.  JB^Mttofu. 

19.  Conclusion  —  Incidental  Treat- 

ment of  Incompetent  Matters. 


1.  Introdnctory. — ^The  simplest  descriptioii  of  the  extent 
of  the  jurisdiction  of  the  Sheri£&  Courts  is  to  say  that  it  extends 
over  every  kind  of  rights  with  only  two  important  exceptions. 
There  being  in  Scotland  no  recognised  separation  between  law 
and  equity,  there  is  no  exception  to  the  jurisdiction  on  that 
ground.  The  exceptions  arise  (l),in  questions  as  to  the 
title  to  heritable  property ;  and  (2)  in  questions  as  to  status 
and  legitimacy,  depending  on  the  validity  or  invalidity  of  any 
alleged  marriage,  divorce,  or  separation.  There  are  other 
important  exceptions  to  the  jurisdiction,  which  arise  from  its 
being  incompetent  to  ask  for  certain  remedies  in  the  Sheriff 
Court,  and  these  will  be  considered  in  the  following  chapter. 
In  the  meantime  it  is  necessary  to  consider  more  in  detail  the 
rights  on  which  the  Sheriff  Court  can,  or  what  is  the  same 


tbiQgy.nnlst  decidci,  for  i&  all  the  mattets  in  which  the  Shteiff 
has  jurisdiction,  he  is  Oompelkdi  like  wmj  other  yidg%  te 
exerciae  his  functions,  (a) 

2.  Moveable  Bights.— In  rights  relating  to  moyeable  or 
personal  property  the  jurisdiction  of  the  Sheriff  is  unlimited* 
There  may  be  certain  remedies  which,  except  within  certain 
limits,  he  cannot  giye,  but,  there  is  no  question  as  to  moveable 
right  which  either  its  nature  or  amount  prevents  him  from 
dedding.  Thus,  he  decides  in  all  questions  arising  out  of 
mercantile  transactions, — sales,-  loans,  bills  of  exchange, 
partnership  accounts,  executory  contracts,  contracts  of  service, 
contracts  with  carriers,  and  the  like ;  and  that  whether  the 
question  is  as  to  the  right  to  specific  implement  of  an  obligaticm, 
or  as  to  the  right  to  damages  for  non-implement. 

4 

8.  Actions  of  damages. — ^Among  the  actions  of  damages 
for  breach  of  contract  which  the  Sheriff  Court  can  entertain, 
are  actions  of  damages  for  breach  of  promise  of  marriage,  there 
1>eing  here  no  question  raised  ^  to  status. .  Other  actions,  on 
breach  of  contract  do  not  require  to  be  particularised..  In 
addition  to  such  actions,  the  Sheriff  may  tiy  questions  as  to  the 
right  to  damages  for  delict,  such  as  arise  in  actions  of  damages 
for  slander  and  libel,  .seduction,  assault,  or  any  injury  to  person 
or  property,  whether  accidental  or  intentional. 


4  Frivative   Jnrisdiction   In  Itoyeables. — ^Where    the 

value  of  the  action  does  not  exceed  £25  sterling,  the  Sheriff 
Court  has  a  privative  jurisdiction.  It  is  incompetent  to  raise 
such,  an  action  in  the  Supreme  Court,(6)  or  (except  to  the 

(a)  dow^s  TnuleM  ¥,  Ifealls,  Sdt&      tanieB  not  exceeding  theyftlne  of  twenly- 

ICBy>  1876,  S  B.  729.  %yb  ponndi  atetling  ihall,  from  atid  afteir 

(6)  50  Geo.  m.  a  llfi^  I  ftS  m-^' Aft     «l»pltfWk|c  of  this  Act,  \m  oanied  oa 
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limited  extent  permitted  by  the  Small-Debt  Act)  to  appeal 
such  an  action  from  the  Inferior  Court  (c) 


6.  Heritable  Bights.— As  already  pointed  out,  the  Sheriff 
Court  till  recently  could  not  decide  on  questions  affecting  the 
title  to  heritable  property,  however  small  in  value  the 
property  might  be.  By  the  Sheriff  Courts  Act  of  1877, 
most  actions  relating  to  such  questions  may  now  be 
brought  in  the  Sheriff  Court,  provided  the  value  in  dispute 
does  not  exceed  the  sum  of  £60  by  the  year,  or  £1000 
valu&((2)  The  action  can  be  raised  only  in  the  jurisdic- 
tion within  which  the  subject  in  dispute  is  situated,  and 
to  that  jurisdiction  all  parties  concerned  may  be  convened. 
If  there  be  any  question  as  to  the  value  of  what  is  in  dispute 
the  Sheriff  (in  such  way  as  he  thinks  expedient)  inquires 
into  and  determines  it,  and  (as  £Eff  as  concerns  the  com- 
petency of  bringing  the  action  in  the  Sheriff  Court)  his 
determination  is  final  If  the  Sheriff  finds  that  the  value 
exceeds  the  statutory  amount,  he  may  either  dismiss  the 
action,  or,  on  the  motion  of  the  pursuer,  transmit  it 
to  the  Court  of  Session*  It  is  optional  to  the  defender 
in  all  cases  to  acquiesce  in  the  action  remaining  in  the  Sheriff 
Court,  or  to  take  it  to  the  higher  Court.  If  he  adopts 
the  latter  course  he  must,  at   some  time   before  the  lapse 


in  the  fint  instance  before  the  inferior 
JndgeB."  The  Act  (1672,  o.  16,  §  16) 
had  enacted  **  to  the  effect,  the  Lords  of 
Coutcil  and  Session  may  be  in  better 
capadty  to  discuss  the  processes  which 
ocme  before  them,  not  being  orer- 
bnrdened  with  smaU  and  inconnderable 
causes,  that  all  causes  not  exceeding  the 
Yalne  of  two  hundred  mecks  Soots 
[aboat  £11,  2s.  6d.]  be  in  the  firrt 


instance  carried  on  before  the  inferior 
Jadges.'*  The  point  whether  an  action 
does  or  does  not  exceed  the  yalne  of 
£26  is  considered  under  Appeals  to  the 
Oourt  of  Sessian. 

(e)  16  &  17  Vict.  o.  80,  i  22. 

(<i)  40  ft  41  Vict  c  50,  §  8  (1).  The 
actions  still  excluded  are  adjudications, 
except  in  so  far  1^  already  competent 
and  reduotionst 


Chap.  IL]  HERITABLE  BiaHTB.  55 

of  six  days  £coxn  the  dosixig  of  the  record,  lodge  a  note  praying 
for  the  transmission  of  the  process  to  the  Court  of  Session. 
When  a  case  has  to  be  transmitted  there  the  Sheriff  Clerk 
sends  it  to  the  keeper  of  the  rolls  of  the  First  Division,  (e) 
In  making  use  of  the  powers  given  by  the  Act  of  1877) 
the  practitioner  should  bear  in  mind  that  as  they  are  of 
an  exceptional  kind,  the  initial  writ  should  show  on  its  &ce 
that  the  Sheriff  has  jurisdiction,  and  should  therefore  cite  the 
statute  and  set  forth  that  the  value  is  within  the  prescribed 
limit, — ^though  doubtless  if  these  things  were  omitted,  the 
Sheriff  would  allow  an  amendment. 

In  aU  cases,  which  cannot  be  brought  under  the  Act  of 
1877»  when  disputes  arise  in  regard  to  heritage,  the  power  of 
the  Sheriff  Court  is  confined  to  that  of  regulating  the  interim 
possession.  For  this  purpose  it  may  pronoimce  what  are 
called  possessory  judgments  ;(/ )  and  those  are  founded  mainly 
upon  the  state  of  possession  as  it  has  existed  for  the  preceding 
seven  years.  This  state  of  possession  the  Sheriff  can  protect 
finom  interruption ;  or,  if  it  has  been  disputed,  may  regulate.  (9) 
Thus,  for  example,  the  Sheriff  secures  from  summary  interrup- 
tion a  party  who  has  been  in  peaceable  possession  of  an  herit- 
able subject  for  seven  years,  though  he  has  no  ex  fade  title, 
provided  he  allege  the  existence  of  a  right  ;(A)  but  he  cannot 
decide  the  question  whether  a  title  is  good,  or,  if  there  be 
two  titles  produced,  which  of  them  is  the  better.  In  such 
cases  it  is  his  province  to  regulate  only  the  possession  till 

(e)  40  ft  41  Vict  e.  50,  ${  ^  &  10.  Sheriff  might  aathorise  gates  to  be  pat 

(/)  "  FoMOflioiy  Mtions  are  thoee  in  acroes  a  pablio  road  though  none  had 

which  the  point  of  right  is  not  directly  been  there  previonalj. 

eoneecned,  bat  barely  that  of  poflBearion.*'  (A)  Bridges  v,  ISder,    6th   March, 

Enkzae's  Inrtttote,  hr.  L  47.  1822, 1 S.  (N.  K)  Sfil,  or  (O.  E.)  878. 

iff)  SiilheriaDdv.Thomaoii,  29th  Feb.  For  the  sake  of  keeping  the  peace,  he 

1876,  3  B.  4S5.     Under  this  power  of  might  prevent  even  an  intmder  from 

regoktion  it  waa  hera  held,  that  the  being  forcibly  dispossessed. 
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the  disputa  is  settled  by  ihd  oompeteni  Ooxirt,  ftnd  h^ 
caimot  look  at  the  titles  for  any  other  pnxpose  than  that  of 
assisting  him  to  decide  on  the  poBsessoiry  poini(i)  And  it  is 
only  if  a  title  be  ex  fame  clear  that  he  can  look  at  it  even  for 
this  purpose.  If  the  title  be  ambiguous,  the  Sheiriff  must  sast 
the  process  till  the  ambiguity  be  cleared  up  in  lihe  Court  of 
Session.y) 

In  a  question  between  a  party  having  a  title  and  a  party 
alleging  none,  the  Sheriff  may  dispossess  the  latter,  though  his 
possession  may  have  been  longer  than  the  seven  years,  there 
being  no  question  of  title  involved  ;(X;)  and  it  will  not  make  a 
question  of  title,  that  a  party  who  has  produced  none,  simply 
challenge,  or  deny,  the  title  of  ihe  party  producing  one.(Q 
In  other  cases  the  seven  years  possession  has  been  disregarded 
Where  the  public  had  possessed  a  footpath  for  upwards  of 
seven  years  the  Sheriff  was  nevertheless  held  entitled  to  dis- 
possess them,  on  its  being  shown  that  many  years  previously 
the  road  had  been  shut  up  by  proceedings  ex  fade  regular,  (m) 
These  proceedings  had  taken  place  in  virtue  of  i^  statute,  and 
it  would  rather  appear  that  wherever  the  legality  of  any  fact 
turns  upon  the  construction  of  a  statute,  and  not  upon  a  title, 
the  Shieriff  has  jurisdiction  to  determine  as  to  it,  though  the 
tact  should  affect  heritable  property.(n) 


6.  Kuisance  and  Servitudes. — ^There     are    two    matters 


(f)  Maxwell  v.  The  Glasgow  and 
Soath- Western  RaUway  Co.,  16th  Feb. 
1866,  4  Maoph.  447 ;  Johnston  v. 
Murray,  5th  Ma^  1862,  24  B.  709  ) 
Liflton  V.  GaUoway,  Sid  Dec  1885,  14 
S.  97. 

ij )  Graickshank  v.  Irving,  23rd  Dec 
1854,  17  D.  286 ;  Lowron's  Trustees 
V.  Craznond,.  16th  Not.  1864,  8  M.  58. 


(2;)  Nlsbetv.Alkman,  12th  Jan.  1866, 
4  Maeph.  285. 

{I)  Pitman  v.   Bumotfe^s  Tm.,  26tfa 
Jan.  1882,  9  R.  444. 

(m)  M<Kerron  v.  Gordon,  15th  Feb. 
1876, 8  R.  429.    Lord  Gi£R»d  dissented. 

(n)  Garawell «.  Nith  Navigaitioii  Tis. 
28id  October,  1878,  6  B.  60. 
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idating  to  heritable  i%lito  in  wfaidh  the  Sheriff  Ooturts  h«v# 
by  epedtl  statute  foil  joriadictioiK  Thiaie  are  matteis  of 
ntdance  arisiiig  from  the  use  of  ieal  property,  and  questiont 
of  sendtades.  In  r^;ud  to  these  they  aire  entitled  to  decide^ 
not  merely  in  so  far  as  regards  the  question  of  possessioby  but 
also  in  regard  to  the  question  of  right  Thus,  where  anything 
is  complained  of  as  a  nuisance,  the  Sheriff  Court  is  not  pre- 
duded  firpm  ordering  its  <£scontiiiuance  upon  proof  that  it  has 
existed  tar  more  tiian  seven  years ;  and  in  the  same  way  in 
regard  to  servitudes,  it  is  not  limited  to  considering  the  state 
of  possession  for  the  preceding  seven  years,  but  it  may  enter 
into  all  such  questions  as  those  affecting  title,  immemorial 
possessioD,  or  prescriptive  possession,  requisite  for  the  decision 
of  the  question  of  absolute  right,  and  it  may  pronounce 
dedaidns  affecting  the  ri^t  itsel£(o) 

7.  Ipeaees  and  Rents.— The  Sheriff  Court  has  jurisdiction 
to  entertsdn  all  questions,  not  turning  on  the  title  to  the  land, 
which  may  arise  between  landlord  and  tenant  in  regard  to  the 
fulfilment  of  the  conditions  of  letting,  and  in  particular  in 
regard  to  the  payment  of  rent  In  practice,  actions  frequently 
occur  in  which  the.  question  has  first  of  all  to  be  determined 
whether  a  lease  for  one,,  or,  it  may  be,  more  years  has  been 
entered  into  between  the  parties,  and  the  competency  of  such 
actions  is  settled.( j>)  After  the  lease  has  been  established,  the 
Sheriff  may  order  implement  of  any  of  the  conditions  which 
the  parties  have  either  expressly  or  by  force  of  law  undertaken. 
For  example,  the  common  law  obligation  on  a  tenant  to  stock 

(o)  1  ft  2  Viei  e.  lis,  S 11$ ;  Brown  lC»y,  1875,  2  R.  729. 

fc  Corie^  IM  Fab.  1S4S,  5  D.    468;  (p)  Bobertaon  v.  Cocklmni,22nd  Oct 

Thaiiaim«.lii]idooh,  2l8lMAy,1862, 24  1875,  8  R  SL 

B.  275;  Gov's  IknileM  «.MMai,^th  
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a  fiam(g)  or  fiimish  a  dweIling-hoa8ey(r)  may  be  enfoiced  by 
decree  in  the  Sheriff  Court,  thongh  apparently  not  in  the 
former  case  under  the  penalty  of  ejection.  If  the  lease  have 
come  to  an  end,  and  there  be  any  dispute  as  to  whether  the 
pres^ises  have  been  left  in  proper  order,  the  Sheriff  may  order 
them  to  be  inspected,  and,  if  necessary,  repaired.(8)  The 
Sheriff  Court  has  ample  jurisdiction  in  disputes  about  rent  It 
sequestrates  if  the  rent  be  not  paid  in  time  or  there  be  reason 
to  fear  its  loss.  It  decides  all  questions  as  to  whether  rent 
is  due  by  the  tenant ;  as  to  its  amount ;  and  as  to  any  deduc- 
tions to  be  made  from  it  And  generally,  it  decides  all  ques- 
tions arising  between  the  landlord  and  the  tenant  as  to  the 
terms  of  leases,  or  other  writings  on  which  possession  is  held. 
Such  a  question,  for  example,  as  whether  a  tenant  was  entitled 
to  compensation  for  improvements,  could  be  decided  in  the 
Sheriff  Court 

8.  Fen-Duties. — ^Where  no  question  of  heritable  right  is 
raised,  the  Sheriff  Court  can  entertain  actions  for  the  payment 
of  feu-duties,  annual-rents,  or  other  sums  due  for  the  occupation 
of  heritable  property  under  longer  tenures  than  mere  leases. 
But  except  by  giving  decree  for  the  sums  thus  due,  when  the 
heritable  right  to  them  is  not  in  dispute,  in  the  same  way  as 
if  the  action  were  for  a  personal  debt,  it  cannot  interfere.  It 
cannot,  for  example,  pronounce  a  decree  of  irritancy  oh  non 
aohdv/m  ca/nonem,  so  as  to  remove  the  vassal— excepting 
always,  under  the  statute  of  1853,(Q  in  the  special  case  of 
the  subjects  not  exceeding  in  yearly  value  the  sum  of  twenty- 
five  pounds. 

(q)  Horn  V.  McLean,  19th  Jul  1880,  («)  Dickson  «.   Onham,  ISUi  May, 

8  &  829.  1877,  4  B.  717  ;  Gordon  v.  Mdiwe, 

(r)  Wright  V.  Wifi^tman,  80th  Oct,  86th  June,  1870,  8  M.  906. 

1876,  8  E.  68.  (0  16  ft  17  "Vict  o.  80,  §  82. 
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9.  Bemovings  and  mectioiia.— The  Sheriflf  Court  has  juris- 
diction  to  decide  all  actions  of  removiiig  at  the  instance  of  a 
landloid  against  a  tenant  whose  right  to  occupy  has  expired. 
It  decides  upon  the  question  (if  it  be  in  dispute)  whether  the 
tenaut's  right  has  expired  ;  and  it  has  power  to  settle  all  ques- 
tioDS  in  r^ard  to  the  conditions  on  which  the  occupancy  is  to 
be  ceded.  It  is  hardly  necessary  to  add  that  it  decides  on 
such  actions  of  removing,  whether  raised  under  the  special 
Act  of  Sederunt  regulating  ihem,(u)  or  under  the  Act 
of  1838Xt^)  or  under  the  Act  of  1853  ;{w)  but  it  is  requisite 
to  point  out  that  its  jurisdiction  under  these  Acts  is  privative. 

Ejections  differ  firom  removings  in  this,  that  they  are  not 
the  bringing  to  an  end  of  a  legal  title  of  possession,  but  the 
removal  of  a  person  who  alleges  no  titie,  or  whose  title  has 
already  been  brought  to  an  end  by  decree  of  a  competent  court 
or  otherwise. 

10.  Special  Hatters  relating  to  Heritage.— Under  various 
special  powers  the  Sheriff  Court  can  entertain  various  other 
matters  relating  to  heritable  subjects,  such  as  actions  of  con- 
stitution and  adjudication ;  of  adjudication  in  implement ;  of 
nuuUs  and  duties ;  of  straightening  marches ;  of  the  division  of 
common  lands  ;  certain  proceedings  in  connection  with  entails, 
&c.,  but  as  the  jurisdiction  thus  conferred  is  exercised  in  special 
fonns  of  actions  which  will  have  to  be  treated  of  afterwards, 
the  extent  of  the  jurisdiction  will  also  be  treated  of  then. 

IL  Questiong  of  Status.— The  Sheriff  Court  has  no  juris- 
diction to  entertain  questions  of  rank  or  status.  It  cannot, 
for  example^  entertain  any  question  whether  any  person  is 
entitled  to  the  status  of  wife,  or  to  that  of  legitimate  child  of 

{%)  A.  &,  14th  Dec  1756.  (w)  16  &  17  Vict.  o.  80,  §  29. 

(f)  1  ft  2  Yict.  o.  119,  §  8. 
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anothex;  Neither  caa  it  proaoxu^oe  4  divocoe,  or  eTeA  k  decree 
of  separation  a  menuL  et  thoro,  or  any  decision  in  questions 
between  husband  and  wi&  depending  on  the  right  of  one  or 
other  to  these  remedies.  The  Sheriff  has  no  power  to  deal 
with  the  matter  of  the  permanent  ciistodj  of  children,  with 
the  exception,  it  has  been  said,  that  he  may  interfere  to  enforce 
or  protect  the  legal  title  of  a  parent  ;(x)  but  in  all  cases  of 
emergency  he  may  regulate  the  interim  oustody.(y) 

12.  Actions  of  Aliment— In  aliment  cases  the  Sheriff 
Court  has  jurisdiction.  It  is  the  usual  oourt  in  which  actions 
for  the  aliment  of  illegitimate  children  are  raised  ;  and  for  the 
purposes  of  these  actions  it  decides  incidentally  questions  of 
filiation.  These  actions,  however,  though  usually  called  actions 
of  aliment,  are  properly  actions  of  debt ;  but  the  Sheriff  Court 
has  also  jurisdiction  in  the  proper  equitable  action  of  aliment. 
For  example — ^no  question  of  status  being  raised — ^it  decides 
questions  as  to  aliment  between  parent  and  child^  or  even 
between  husband  and  wife.  But  wherever  any  question  is 
raised  affecting  status, — as,  for  instance,  whether  a  husband  is 
entitled  to  exercise  all  the  rights  by  law  belonging  to  him,  or 
whether  he  has  forfeited  any  part  of  thekn  by  cruelty  or 
desertion,— the  power  oi  the  Sheriff  Court  is  limited  to 
awarding  interim  aliment  for  such  reasonable  time  as  will  per- 
mit the  injured  party  to  raise  the  question  of  her  right  to 
permanent  aliment  before  the  higher  court.(0) 

13.  SnccessioiL— In  matterd  of  succession  the  Sheriff  Court 
has  an  extensive  jurisdiction.     In  moveable  succession,  the 

{»)  Herd  v.  EIUb,  20th  Aug.  1864,  1871,  9  M.  449. 

8  Soot.  Law  Mag.  148.  (2)  11  Geo.  IV.  and  1  Wffl.  TV.  e. 

{y)  Fraaer  on  the  Law  of  Parent  and  69,  §  82,  and  i^fra  "Of  Aotiona  oi 

Child,  by  Oowan,-  p.  81,  and  authoritlea  Aliment*' 
there  cited.    Hood  v.  Hood,  24th  Jan. 


Sbfflrlff  (m  oortafai  speml  pcPOAeduigsX  not  oofy  demdea  all 
queotioD*  aa  to  wIid  u  to  hftw  tbe  numi^gement  «l  tibe  Mtate 
(tf  tb«  deewml,  bat  (m  tbo  Ordiniiry  Oomi)  h^  alao  dwdei 
aU  quQrtiaiis  selfbtiTO  to  its  distiilmtioxi.  In  regard  to  heritage, 
hia  dotiea  are  finhed  to  the  serfioe  of  hein  under  the  Titlea  to 
Imd  CloiMK>Udation  AoL  The  jmadiction  of  the  Sheriff  in 
matten  of  anoeesnoii  in  ao  &r  aa  ezerciaed  in  the  ordinary 
foims  of  action^  reqnirea  no  aeparate  notioe.  In  ao  fiir  as 
exerciaed  nnder  the  apecial  forma  for  the  aervioe  of  heira,  and 
the  appointinent  and  eonfirination  of  ezecutorBy  it  will  he 
explained  folly  in  Part  Y. ;  and  as  more  germane  to  it  than  to 
any  other  part  of  tbia  treatiae,  the  powera  which  the  Sheriff 
has  of  dealing  witli  the  estates  of  jMirties  who  are  presumed 
to  be  dead  because  they  have  disappeared,  will  also  be  consid- 
ered there, 

14  Bankniptoj  and  InaolTency.— In  bankruptcy  and  in- 
solvency the  Sheriffs  have  also  jurisdictiout  Their  jurisdiction 
in  bankruptcy  cases  is  eztensive,  and  is  regulated  under  special 
statutes.  As  these  statutes  have  been  made  the  subject  of 
aeverat  excellent  treatises,  and  as  their  consideration  would 
unduly  increase  the  dimensions  of  this  work,  bankruptcy  will 
not  be  here  treated.  .  In  insolvency  the  duty  of  the  Sheriff  is 
concerned  with  the  liquidation  of  small  estates  under  the 
process  of  ce9sio  honorwniy  and  with  the  giving  or  refusing  of 
personal  protection,  in  a  very  few  cases  where  imprisonment 
for  debt  is  still  competent.  That  process  has  of  recent  years 
had  its  nature  entirely  changed,  and  it  is  practically  a  process 
of  liquidation  which  it  would  be  impossible  to  explain,  ade- 
quately without  introducing  a  large  part  of  bankruptcy  law. 
In  regard  io  i1^  tiie  reader  is  therefore  referred  to  the  writers 
on  bankruptcy. 
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1&  Judicial  Vacton. — Under  their  old  jurisdiction  as  Com- 
missaries^ the  Sherifib  have  always  been  in  the  way  in  matters 
of  moveable  succession  of  appointing  factors  to  act  for  persons, 
who  though  entitled  by  law  to  the  oCBce  of  executor,  were 
incapacitated  by  age  or  otherwise  fix>m  fulfilling  its  duties. 
By  a  special  statute,  (a)  they  have  a  fiarther  power  of  appoint- 
ing Judicial  Factors  to  look  after  the  estates  of  pupils  or  insane 
persons,  when  these  estates  are  of  small  value.  These  various 
powers  will  be  considered  afterwards,  in  the  part  treating  of 
special  actions  and  the  part  treating  of  succession. 

16.  Admiralty  Jurisdiction.— In  maritime  cases  the  Sheriff 
has  in  the  first  instance  the  same  jurisdiction,  within  his 
territory  and  the  adjoining  seas,  as  the  High  Court  of  Admiralty 
formerly  possessed  over  Scotland;  and  in  all  maritime  cases 
under  the  value  of  £25  he  has  privative  jurisdiction.  These 
matters  will  be  treated  of  in  the  portion  of  this  work  dealing 
with  maritime  cases. 

17.  Poor  Relief  and  Lnnacy  Acts.— Under  the  Poor  Law 
Acts  the  Sheriff  decides  certain  questions  as  to  the  right  of 
paupers  to  relief,  and  under  the  Lunacy  Acts  he  decides  as  to 
the  commission  of  lunatics  to  asylimis.  The  forms  for  the 
Poor  Law  proceedings  will  be  considered  in  their  proper  place, 
but  the  forms  for  the  proceedings  in  lunacy  cases  are  so  com- 
pletely regulated  by  special  statutes  that  no  good  could  be 
attained,  by  repeating  their  provisions  here. 

18.  Elections. — ^In  regard  to  the  election  of  Members  of 
Parliament,  the  Sheriff  has  also  numerous  duties  to  perform, 
but  as  these  are  in  no  way  connected  with  his  ordinary  duties 

(a)  48  &  44  Vlot  o.  4. 
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in  dvil  caases,  and  have  besides  been  made  the  subject  of  an 
excellent  special  treatise,  they  ^11  not  be  treated  of  here. 

• 

19.  Oondnsion  —  Incidental  Treatment  of  bicompetent 

Hatters. — ^It  is  needless  here  to  go  over  the  different  instances 
in  which  the  Sheriff  exercises  special  powers,  as  these,  where 
of  any  importance,  and  where  it  will  be  of  any  service,  will  be 
noticed  in.  the  chapter  treating  of  the  special  actions  in  the 
Sheriff  Court.  One  observation  only  is  needed  to  complete 
the  survey  of  the  Sheriff's  jurisdiction,  and  it  is  this, — ^that 
the  Sheriff  Court  may  have  occasion  to  entertain  incidentally 
matters  upon  the  absolute  right  to  which  it  could  pronounce 
no  decision.  Thus,  if  the  question  at  issue  in  a  case  be  simply 
whether  or  not  a  certaLu  debt  is  due,  the  Sheriff  Court  may 
determine  incidentally  (in  order  to  find  out  if  that  debt  is  due) 
questions  such  as  those  of  status  and  legitimacy.(6)  But  in 
this  case  its  decision  will  have  no  weight  upon  the  question  of 
status.  It  will  decide  merely  whether  or  not  the  particular 
debt  is  to  be  paid,  and  there  its  effect  will  end.  In  like 
manner,  though  the  Sheriff  cannot  in  his  Criminal  Court 
decide  upon  what  are  called  the  Four  Pleas  of  the  Crown  with 
a  view  to  the  punishment  of  the  offenders,  he  can  decide  upon 
them  in  the  Civil  Court  when  they  are  made  the  foundation 
of  a  claim  for  damages.  The  ramifications  of  this  principle 
are  both  various  and  extensive,  and  it  is  important  to  have  it 
in  mind,  as  its  application  is  of  almost  daily  occurrence. 

(6)  Wright  V.  Shaip,  16th  Jan.  1880,  7  R  461. 
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OHAPTSR  m. 

OF  THE  REMEDIES  COMPETENT  IN  THE 

SHBRIFr  COURT. 


1.  IfUrodiictory. 
&  Dedturaion. 

3.  Fraving  the  Tmor* 

4,  BedtLdions  Incompetent, 


8.  C&mpetenJt  BemedUs — Orders  for 

Payment  of  Monty. 
6.  Ordere  ad  factum  pnaBtandma* 
7*  Special  Bemedie$. 


1.  bitrodactory.-^The  remedies  competent  in  the  Sheriff 
Court  vary  greatly,  according  to  the  nature  of  the  rights 
involved.  In  general,  where  the  Sheriff  Court  has  jurisdiction 
to  deal  with  a  matter  it  can  give  all  the  remedies  which  are 
required ;  but  (except  in  a  few  special  instances)  the  remedies 
which  the  Sheriff  Court  gives  are  all  in  their  nature  precise 
and  specific.  They  direct  either  the  payment  of  some  precise 
sums  of  money,  either  specified  at  once  or  to  be  ascertained  in 
some  specified  manner,  or  they  direct  that  some  one  shall  do 
or  refirain  £rom  doing  some  specified  act.  The  Sheriff  Courts 
do  not  (except  to  a  very  limited  extent)  entertain  any  of  that 
class  of  actions  competent  in  the  Supreme  Courts  of  Scotland 
which  simply  either  affirm  or  negative  the  existence  of  a  right 
and  then  leave  it  to  some  subsequent  process  to  carry  the 
conclusion  into  effect.  The  exclusion  of  these  actions  seems  to 
rest  on  usage. 

2.  Declarators.  —  Actions  of  declarator  are  therefore  in 
general  incompetent  in  the  Sheriff  Court  whatever  may  be  the 
subject    matter   with   which    they   deal.     It   is    not   merely 
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dedaiatora  of  marriage,  or  declarators  as  to  rights  in  heritable 
property,  inrhich  are  thus  incompetent;  but  declarators  in 
r^ard  to  rights  in  moveable  property,  and  other  matters  with 
which  the  Sheriff  Court  is  otherwise  competent  enough  to  deal, 
are  abo  as  a  general  rule  incompetent.(a)  The  mere  intro^ 
duction  into  a  petition  (otherwise  competent)  of  declaratory 
expressions,  does  not,  however,  render  the  action  incompetent, 
the  declaratory  conclusions  being  taken  as  merely  introductory 
to  the  proper  petitory  conclusiona  Thus,  it  is  competent  in 
an  action  of  removing  to  insert  a  declaratory  conclusion  that 
the  irritancy  on  which  the  removing  is  to  follow  has  occurred.(b) 
In  the  older  practice  such  declaratory  findings  were  frequently 
asked  for,  but  they  are  rarely  asked  for  now ;  and  the  practice 
should  be  avoided,  both  because  it  raises  questions  of  com- 
petency, and  because  it  is  in  itself  ill  adapted  to  the  forms  of 
process  now  in  use. 

The  exceptional  cases  in  which  actions  of  declarator  are 
competent  in  the  Sheriff  Court  occur  under  the  Act  of  1877. 
Under  that  Act,  the  Sheriff  may  entertain  declarators  relating 
to  questions  of  heritable  right  or  title,  to  the  limited  extent  to 
which  he  may  entertain  other  actions  as  to  such  matters — 
namely,  in  cases  where  the  value  in  dispute  does  not  exceed 
the  sum  of  £50  by  the  year,  or  £1000  value.(o)  In  like 
manner,  he  may  entertain  declarators  relating  to  the  property 
in,  or  right  of  succession  to,  moveables,  where  the  value  of  the 


(a)  See  Grienon  v.  School  Board  of 
amdrtxng,  21st  Jan.  1882,  9  B.  437, 
and  Stobbe  v,  Caven,  14th  March,  1873, 
11  M.  530,  where  the  question  arose 
whether  the  Sheriff  Courts,  having 
plenary  jurisdiction  in  serTitndes, 
eould  not  entertain  dedaraton  about 
them. 

ih)  Taylor  v.  Boyle,  9th  March,  1824, 


2  Shaw's  Appeal  Cases,  SO ;  HaU  v. 
Grant,  19th  May,  1831,  9  S.  612.  It 
is  no  objection  to  a  petitory  action  that 
a  right  must  substantially  be  declared 
before  the  conclusions  can  be  reached  ; 
Murdoch  p.  WyUie^  8th  March,  1832, 
10  S.  445. 
(c)  40  k  41  Vict  a  50,  §  8. 
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subject  in  dispute  does  not  exceed  the  sam  of  £lDOO.(cI)  As, 
however,  almost  every  possible  question  as  to  moveables  can  be 
settled  in  an  ordinary  petitory  action,  this  latter  power  will 
not  be  of  much  service.  The  forms  under  which  these  actions 
of  declarator  proceed  will  be  noticed  in  the  part  dealing  with 
special  actions. 

8.  Proving  the  Tenor. — ^Actions  of  proving  of  the  tenor, 
being  a  species  of  action  of  declarator,  are  also  incompetent, 
unless  they  be  of  such  a  kind  that  they  may  be  fairly  brought 
as  declarators  under  the  exceptional  powers  noticed  in  the  pre- 
ceding article  as  having  been  given  by  the  Act  of  1877. 

Thus,  an  action  to  prove  the  tenor  of  a  lost  bill  is  in  general 
not  competent  before  the  Sheriff  Court,(e) — ^the  pursuer  in 
such  a  case  having  always,  however,  the  remedies  given  him 
by  the  Bills  of  Exchange  Code.(/)  And  as. an  action  of  prov- 
ing the  tenor  of  a  lost  deed  must  always  precede  a  petitory 
action  founded  on  the  deed,  it  is  impossible,  except  to  the 
limited  extent  already  explained,  to  obtain  a  remedy  on  a  lost 
deed  in  the  Sheriff  Court  This,  however,  should  not  exclude 
a  proper  petitory  action,  founded  not  upon  the  lost  deed,  but 
upon  the  consideration  for  which  it  was  granted,  where  such  a 
separate  a<;tion  is  otherwise  competent 

4.  Reductions  Incompetent — Actions  of  reduction  are  also 
incompetent  in  the  Sheriff  Court.  A  Sheriff  Court  Judge 
has  .no  jurisdiction  to  determine  by  any  such  action  how  far  a 
party  is  entitled  to  be  freed  from  a  written  contract,(gr)  or 

{d)  Ibid,  §  8.  Wflion'B  ^tion  of  Thomaon  on  BiUs, 

.  («)  Canon  v,  M'Micken,  14ih  May,  p.  204»  &a 

1811,  F.  G.  (ff)  Young  v.  Roberton,  24th  Not. 

if)  45  &  46  Vict  a  61,  §§  69  and  70 ;  1880,  9  a  59. 
Thorbnm  on  Bills  of  Exchange,  p.  159 ; 
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from  the  written  lawB  of  any  society  or  corporation  whieh  he 
may  haye  joiDecL(A)  The  ground  upon  which  reductions  are 
incompetent  is  broader  than  that  which  relates  to  the  incom- 
petence of  declarators,  for  the  fact  that  an  action  even  inyolved 
a  reduction  was  in  general  sufficient  to  prevent  the  Sheriff 
from  proceeding  with  it,  and  his  duty  used  to  he  to  sist  it  till 
a  reduction  was  brought  in  the  Court  of  Session,  (t)  Thus, 
he  cannot  in  general  entertain  a  reductive  conclusion  as 
introductoiy  to  a  petitory  conclusion  in  the  way  in  which  he 
might  have  entertained  a  declaratory  conclusion.  Wheie, 
however,  the  Sheriff  was  satisfied  that  the  deed  was  fraudulent, 
he  was  not  bound  to  enforce  it(i) 

The  necessity,  however,  of  now  sisting  actions,  when  a 
question  arises  as  to  the  validity  of  a  deed,  in  order  that  a 
reduction  may  be  brought  in  the  higher  court  to  settle  it,  has 
been  very  much  obviated.  It  has  been  provided  by  the  Act 
of  1877,  that  *'  when  in  any  action  competent  in  the  Sheriff 
Court  a  deed  or  writing  is  founded  on  by  either  party,  all 
objections  thereto  may  be  stated  and  maintained  by  way  of 
exception,  without  the  necessity  of  bringing  a  reduction 
thereof.'^  Thus  if  a  pursuer  bring  an  action  founded  on  a 
deed,  a  defender  may  defend  himself  on  the  ground  that  it 
was  obtained  from  him  by  force  or  frtiud.  In  like  manner, 
if  a  pursuer,  suing  for  a  sum  of  money,  is  met  by  a  receipt, 
he  may  object  to  it  on  similar  grounda  And  in  both  these 
cases,  the  pleas,  if  otherwise  relevant,  will  be  disposed  of  in 
the  Sheriff  Court,  and  it  will  be  unnecessary  to  wait  for  any 
action  of  reduction.     In  order  to  prevent  such  pleas  being 

(A)  fleabers  of  QUagpw  v,  Watson,  (i)  McLaren   v,  Steele,  18th    Nov, 

Wi  NoY.  1S24,  8  S.  305  ;  ParteooB  v.  1867,  20  D.  48. 

The  Oordinen  of  Glasgow,  llth  June,  {j)  Brown's  Trustee  v.  Fraser,  31st 

1830,  8  S.  90S.  May,  1870,  8  M.  820. 
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taken  foe  the  mere  purpose  of  creating  delay,  the  Sheriff  has 
power  t6  order  a  party  ohjecting  by  way  of  exception  to  a 
liquid  document  of  debt  to  find  such  caution  or  make  such 
Consignation  as  may  be  thought  proper.  (£) 

An  important  exception  from  the  old  rules  had  previously 
been  made  by  statute  with  reference  to  deeds  or  alienations 
of  property  which  are  void  under  any  of  the  Bankruptcy 
A£ia,(l)  and  this  exception  is  still  of  use,  as  its  terms,  though 
applicable  only  to  a  special  case,  are  with  reference  to  it, 
somewhat  wider  than  the  general  exception  just  noticed. 
Such  deeds  or  alienations  maybe  set  aside  in  the  Sheriff  Court 
as  well  as  in  the  Court  of  Session.  This,  however,  must  not 
be  understood  to  have  made  it  competent  to  raise  a  simple 
reduction  of  one  of  those  deeds  in  the  Sheriff  Court,  (m)  The 
effect  of  it  is,  when  a  question  as  to  the  validity  of  such  a 
deed  is  raised  by  a  Sheriff  Court  action,  to  allow  that  question 
to  be  determined  in  the  particular  action,  and  for  the  purpose 
of  that  action.  The  Court  having  thus  jurisdiction  to  dis-* 
pose  of  the  matter,  the  insertion  of  a  reductive  conclusion 
by  way  of  introduction  to  the  proper  petitory  conclusions  is 
not  fatal  to  the  action.  It  might  be  better  left  out,  because 
no  reductive  decree  could  be  pronounced,  but  it  could  have 
no  effect  in  rendering  incompetent,  conclusions  otherwise 
competent.(n) 


6.  Competent  Eemedies— Orders  for  Payment  of  Money. 

— ^The  forms  of  action  which  are  competent  are  sufficiently 

{k)  40  &  41  Vict.  c.  50,  §  11.  It  wm  dismissed. 

(Z)  19  ft  20  Vict,  c  79,  §  10 ;  20  &  (n)  Moronej  v.  Muir,  6th  Not.  1867, 

21  Vict  c  19,  §  9.  6  Macpli.  7.    This  action  contained  a 

(m)  Dickson  v.  Mnmj,  7th  June,  rednctive  and   a  petitory  condosioni 

1866,  4  Hacph.  797.    This  action  con-  The  former  was  dimissed  and  the  latter 

tained  nothing  but  rednctiyeconclusions.  sustained. 
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immerous.  To  begin  with,  there  is  the  ordinary  pe1;i|^ry 
action,  concluding  for  the  payment  of  a  definite  sum,  either 
jat  once  or  at  some  future  time,  in  one  sum  or  by  instalments. 
The  action  of  count  and  reckoning  concludes  fior  such  sum 
as  may  bQ  found  due  after  investigation  into  the  accounts 
between  the  pursuer  and  the  defender  The  action  of 
multiplepoinding  is  brought  into  court  to  have  the  rights  of 
different  competitors  to  possess  or  share  some  fund  or  move- 
able property  determined.  Actions  of  aliment  conclude  for 
payment  of  it  for  certain  periods,  more  or  less  extensive. 
These  are  the  ordinary  forms  of  action  in  which  the  payment 
of  money  is  concerned. 

6.  Oompetent  Remedies—Orders  ad  &ctum  prssatanduin. 

•"—Actions  which  require  a  party  to  do  or  to  refrain  from 
doing  a  certain  act  (ad  factwm,  prcBstandum)  are  competent 
and  may  or  may  not  be  combined  with  conclusions  for  the 
payment  of  money.  In  petitions  for  interdict  the  complainer 
seeks  to  have  some  parties  prohibited  from  doing  the  acts 
complained  of;  and  iu  other  forms  of  action  parties  may 
seek  to  have  others  enjoined  to  do  certain  things.  Thus  they 
may  seek  to  have  the  defender  ordained  to  sign  some  deed,(o) 
or  to  fulfil  a  contract,(2>)  or  to  deliver  up  bills  or  other 
documents  wrongly  withheld,  (g) 


(o)  Corbet «.DoiigUu,5thMaich,1808, 
Hnme,  846.  Thii  oafe,  and  that  of  £. 
Aberdeen  v.  Laiid,  7ih  Feb.  1822,  1  & 
278  (O.  E.  294),  show  that  the  deed  may 
relate  to  heritage^  provided  the  ob- 
jeetuma  to  signing  it  be  not  inch  as  to 
tain  qneationa  of  heritable  right.  The 
action  is  incompetent  if  tach  a  question 
be  raised;  Cox  v,  "Kerr,  25th  Oct 
1873,  1  B.  60 ;    Anderson  v.  Fraser, 


29th  June,  1871,  48  S.  J.  608. 

(p)  E.  of  Moray  v.  Pearson,  11th  Jnne^ 
1842,  4  D.  1411.  In  this  partionlar 
case  the  Court  entertained  doubt  about 
the  action  because  the  defence  raised 
a  question  of  heritable  right,  but  the 
general  competency  was  admitted. 

iq)  Biddell  v.  Ghristieb  20th  Nor. 
1821,  1  S.  145  (O.  E.  151). 
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7.  Special  Remedies. — It  ia  needless  to  enumerate  the 
kinds  of  remedy  which  the  Sheriff  can  give  in  the  cases  in 
whioh  he  has  by  statute  or  common  law  a  jurisdiction  of  a 
special  kind.  The  more  important  of  those  cases  themselves 
were  enumerated  at  the  end  of  the  last  chapter,  and  it  is 
enough  to  say  here  that  the  Sheriff  necessarily  gives  the 
remedy  appropriate  to  the  jurisdiction,  and  to  delay  saying 
more  until  those  matters  come  to  be  treated  of  in  detail. 
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CHAPTEE  IV. 

OF  THE  PERSONS  OVER  WHOM  THE  SHERIFF 
COURT  HAS  JURISDICTION. 


1.  M«d£$  of  gMf^  JurMidion. 

2.  Raidenee. 

Z,  Carrying  on  Butiruu  in  Sheriff- 
dom. 

•1  Making  CorUradioluble  in  Simff' 
dotiL 

5.  Thing  in  dispute  fUuated  in  Sheriff- 
dom. 

&  PocMMion  of  Property  within 
Sheriffdom. 


7.  Exemptioni  from  JurisdioUon — 

Crown, 

8.  Former  PrivOeges  of  College  of 

Juitice. 

9.  Other  ClaimB  of  Exemption, 

10.  OfPereonsProrogctUngtheJurii' 

diction  of  a  Sheriff. 

11.  Of  Reconvenifig  Pdrtiei. 


1.  Modes  of  giving  JurisdictioiL — In  general,  question^ 
of  jurisdiction  arise  only  in  the  case  of  defenders.  Any  one, 
no  matter  where  resident,  or  whether  he  be  a  foreigner  or  a 
Scotchman,  may  stand  as  pursuer.  There  are  proceedings  by 
which  persons  not  resident  in  Scotland  may  be  made  to  find 
security  for  expenses ;  but  the  right  of  such  persons  to  apply 
to  the  Court  is  complete  in  itself. 

With  respect  to  defenders,  there  are  various  modes  of  con- 
stituting jurisdiction.  The  most  ordinary  ground  of  jurisdic- 
tion over  a  defender  is  by  reason  of  his  residing  within  the 
territory  (ratione  domicUii);  but  we  shall  also  have  to  con- 
sider when  parties  are  liable  to  the  jurisdiction  by  reason  of 
carrying  on  business  within  the  sheriffdom ;  or  by  reason  of 
having  engaged  to  do  something  within  it  (ratione  con- 
tractua) ;  or  because  the  thing  about  which  they  are  dispjiting 
is  within  it  (tatiotu  tH  sUob)  ;  and  lastly,  to  what  extent  the 
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jurisdictions  recognised  in  Scotland  over  parties  who  happen 
to  have  property  (heritable  or  moveable)  within  the  territory 
are  applicable  to  the.  Sheriff  Courts. 

2.  Besidenoe. — The  r^idence  required  to  give  jurisdiction 
over  a  defender  must  not  be  confounded  with  domicile.  The 
residence  meant  is  the  actual  residence  which  the  person 
has  for  the  time  being,  whether  it  be  temporary  or  whether 
it  be  permanent  To  prevent  too  much  uncertainty  as  to 
whether  there  is  jurisdiction  or  not,  the  rule  has  been  adopted 
that  the  residence  is  held  sufficient  to  found  jurisdiction  if  the 
defender  has  been  within  the  territory  for  forty  days  before 
citation.  But  provided  the  forty  days  are  passed,  no  other 
condition  is  required ;  and  the  residence  may  have  been  in  a 
friend's  house,  or  in  a  hotel,  or  in  a  common  lodging-house  ; 
may  have  been  without  any  intention  of  remaining ;  or  may 
have  been  taken  up  for  the  express  purpose  of  founding 
jurisdiction,  (a)  Shorter  residence  than  forty  days  will  be 
sufficient  to  found  jurisdiction  if  the  defender  come  to  the 
county  ani/mo  T€7nanendi,-^or  instance,  if  he  takes  up  his 
house  in  it  In  such  a  case  the  jurisdiction  begins  with  the 
residing,(6)  and  it  continues  there  although  the  defender  per- 
sonally may  be  seldom  in  the  house  for  more  than  a  few  days 
at  a  time.(c) 

A  person  is  not  necessarily  limited  to  one  jurisdiction.  If 
a  person  have  a  permanent  town  residence  and  a  permanent 
countiy  residence,  each  occupied  in  turn  as  it  suits,  he  may  be 
cited  at  either.  (cQ      But  if  a  person  were  cited  at  one  of 

(a)  Joel  V,  OOl,  10th  June,  1859,  21  (c)  Ir^ne  v.  Deuohar,  ISth  Mftich, 

D.  929 ;  Enk.  1,  2,  16.  1707.  Bl  870S. 

(h)  Home  V.  Ecdes,  SOth  July,  1725,  (d)  Spottiawood   «.   Mormb,    16ih 

H  8704.  Jvlj,  m%,  if.  4790.  : 
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bis  houses,  when  reasonable  inqaiiy  would  have  shown  that  he 
and  his  familj  were  then  occupying  the  other^  the  citation 
might  not  be  sustained,  (e) 

Jurisdiction  by  residence  is  lost  in  two  ways, — ^in  one  way 
immediately,  and  in  the  other  way  after  the  lapse  of  forty 
days.  If  a  person  give  up  his  residence  in  one  county,  and 
go  with  his  family,  servants,  and  furniture,  and  take  up  his 
residence  at  some  known  place  in  another  sheriffdom,  jurisdic- 
tion  over  him  by  residence  is  transferred  at  once  to  the 
Sheriff  of  the  new  sheriffdom.  If,  on  the  other  hand,  he 
leave  without  taking  up  some  other  residence  in  Scotland,  his 
former  residence  remains  for  forty  days  as  the  proper  place 
for  citing  him,  notwithstandiog  that  it  is  not  occupied 
either  by  his  fsimily  or  by  his  servants.  After  that  time, 
if  nothing  be  known  to  the  contrary,  he  is  presumed  to 
be  out  of  Scotland,  and,  if  citable  at  all,  must  be  cited 
edictaUy.(/) 

Persons  who  have  no  fixed  place  of  abode  must  be  cited  where 
they  can  be  found.(gr)  Thus,  a  person  who  travelled  the  country 
as  an  emigration  agent  was  held  subject  to  the  jurisdiction  of 
the  Sheriff  of  Inverness  upon  a  personal  citation  given  to  him 
there.  (A)  Soldiers  and  sailors  are  cited  at  the  dweUiug-plaoe 
which  they  occupy  when  on  shore  or  at  home  from  duty,  even 
though  they  have  not  resided  there  perhaps  for  more  than  a 


(e)  Gordon  v,  CunpbeU,  30tli  Dec 
1702,  M.  8702. 

(/)  Wifi^litinaii  V.  Wilson,  dth  Maioh, 
186S,  20  D.  779 ;  6  Gea  IV.  c.  120, 

(ff)  linn  «.  Cuadinoi,  24tli  June, 
1881,. S  B.  849.  The  pmsaer  redded 
in  Enj^and,  and  the  debt  was  oantracted 
therk  The  defender,  a  Greek  by  birth, 
trareQed  as  a  pieture-dealer  dver  the 


United  Kingdom,  and  had  no  fixed 
reflidenoe.  He  was  cited  personally  in 
Scotland,  bnt  had  not  at  the  time  been 
forty  days  in  it.  The  jurisdiction  was 
sustained.  The  case  was  a  Court  of 
Session  one,  but  the  principle  is  equally 
.applicable  to  the  Sheriff  CSourt. 

(A)  M'NiTenv.  M'Kinnon,  14th  Feb. 
1834,  12  a  453 ;  Leeei^.  Parian,  12th 
Nov.  1709,  M.  4791. 
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day  or  two  at  a  time,  and  even  though  the  house  should  not 
belong  to  the  person  himself^  but  to  a  relative.(t) 

Wives  are  subject  to  the  jurisdiction  of  their  husband's 
principal  residence,  or  possibly,  in  the  event  of  his  having  two 
residences,  to  the  jurisdiction  of  either  of  thGXXL(j)  But  unless 
the  wife  be  actually  with  the  husband,  it  would  not  appear 
that  she  would  be  subject  to  a  jurisdiction  under  which  he  had 
fallen  merely  by  residing  forty  days  within  it  at  some  houser 
not  his  own.  Children  who  are  above  puberty  and  under  ago 
may  be  cited  at  their  father's  residence,  even  though  they  be 
almost  of  age  and  are  not  resident  there  at  the  time,  provided 
their  father's  house  be  still  their  home  and  their  absence  be 
only  temporary,  for  example,  for  the  purpose  of  educati<xi.(ik) 
But  when  a  young  person,  though  not  of  age,  resides  from 
home  and  maintains  himself,  the  practice  is  to  cite  him  at  his 
own  residence.  The  trustees  of  a  deceased  party  may  oompe-> 
tently  be  sued  before  the  Sheriff  of  the  sheriffdom  where  the 
deceased  lived,  and  where  the  heritable  property  which  they 
managed  was  situated,  though  the  majority  of  their  number 
lived  in  another  sheriffdom.(Q  In  the  same  way,  it  is 
thought  that  executors  would  be  liable  to  the  jurisdiction  of 
a  sheriffdom  where  the  deceased  lived,  where  the  executors 
were  confirmed,  and  where  the  estate  was  being  wound  up, 
though  the  majority  of  them  should  actually  be  resident  with* 
out  the  sheriffdom. 

3.  Oarrying  on  Business  in  SherifTdoxn. — Carrying  on 
business  in  a  sheriffdom,  and  having  an  office  there  for  that 
purpose,  is  in  some  cases  a  ground  of  jurisdiction.    With  respect 

(t)  Brown  V.   M'AUan,   Hth  Feb.  (2;)  Steel  v.  Lindsay,  24tlt  Nor.  1881, 

1845,  7  D.  423.  9  R.  160. 

{jy  Ringer  v.  Chnrohhill,  15th  Jan.  (Q  Black  v.  Dnncan,  18th  Dea  1827, 

1840,  2  D.  807.  6  S.  261. 
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to  indmdcials,  it  was  fonnerly  not  enough  by  itself,  but 
along  with  other  circumstances  it  sometimes  was.  Thus,  a  la^> 
agent  who  resided  in  Benfrewshire,  but  carried  on  business  in 
Glasgow,  was  held  subject  to  the  jurisdiction  of  the  Qlasgow 
Magistrates,  in  an  action  requiring  him  to  return  certain  title*^ 
deeds  which  had  been  left  and  were  still  lying  at  his  Qlasgow 
office,  (m)  In  another  case,  an  opinion  was  expressed  that  a 
person  canying  on  business  within  a  burgh,  though  not  resid* 
ing  there,  would  (if  cited  personally)  be  liable  to  the  juris* 
diction  of  the  burgh  Magistrates  in  an  action  arising  from  his 
bu8ines8.(n)  And  by  a  special  statute,  persons  engaged  in  the 
herring^fishing  trade  within  the  territory,  or  within  ten  miles 
of  the  coast,  were  made  subject  to  the  SherifiTs  jurisdiction,  in 
the  same  manner  as  if  they  were  inhabitants,  (o)  But  the 
jurisdiction  formerly  had  over  persons  carrying  on  business  add 
not  residing  within  the  territory,  was  of  so  narrow  or  doubtful 
a  character  that  the  matter  was  dealt  with  by  the  Sheriff 
Court  Act  of  1876.  Section  46  of  that  Act  enacted  that  '*  A 
person  carrying  on  a  trade  or  business,  and  having  a  place  of 
business  within  a  county,  shall  be  subject  to  the  jurisdiction  of 
the  Sheriff  thereof  in  any  action,  notwithstanding  that  he  has 
his  domicile  in  another  county."  It  will  be  observed  that 
before  the  Sheriff  can  have  jurisdiction  under  this  provision  it 
must  be  the  fact,  firstly,  that  the  defender  carries  on  a  trade 
or  business  within  the  territory,  secondly,  that  he  has  a  place 
of  business  within  it,  and  ihirdly,  that  he  is  domiciled  in 
another  county.  It  has  accordingly  been  settled  that  a  party 
who  merely  interferes  to  wind  up  a  business  and  does  not 
intend  to  carry  it  on,  does  not  fall  under  it.(p)    What  trade  or 

(»)  Bitdue  V.  Wikon,  15th  Feb.  1837,  16  S.  693. 

1328,  6  a  552.     He  had  been  dted  (o)  48  Oeo.  HI.  c.  110,  §  60. 

penooallj.  (p)    Ferguson  v.  Dyer,  25  th    Feb. 

(«)  Himter  v,  Furweather,  let  liar.  1882,  9  B.  671.    The  defender  was  a 
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business  would  be  thought  suffident  has  not  been  settled,  bat 
unless  the  words  are  used  in  some  technical  sense,  there  seems 
little  room  for  the  doubts  which  have  been  expressed,  whether 
carrying  on  a  farm,  which  is  usually  considered  very  much  a 
matter  of  business,  fieills  within  them.  It  has  equally  been 
doubted  whether  a  farm-house  could  be  considered  as  a  place 
of  business.  The  necessity  for  a  domicile  in  another  county 
prevents  the  jurisdiction  operating  in  the  case  of  persons  who 
are  domiciled  out  of  Scotland,  (g)  As  the  statute  uses  the 
words  "  any  action,''  it  would  appear  that  the  jurisdiction  is 
not  limited  to  actions  arising  out  of  the  trade  or  business 
carried  on,  or  to  those  arising  within  the  sheriffdom,  (r)  In 
order,  apparently,  to  prevent  inconvenience  from  this  cause,  a 
power  has  been  given  to  the  Sheriff  to  remit  the  action  to  the 
court  of  the  defender's  domicile.  To  give  jurisdiction  under 
this  provision,  the  citation  must  be  given  either  personally  or 
at  the  place  of  business,  (s)  In  consequence  of  the  peculiar 
way  in  which  the  Act  of  1876  is  worded,  it  is  doubtful  whether 
the  jurisdiction  given  by  the  clause  extends  to  anything  except 
proceedings  in  the  Ordinary  Court,  although  it  certainly  is 
quite  as  much  required  in  the  Debts  Recovery  and  Small-Debt 
Courts.  (Q 

The  power  given  by  the  Act  of  1876  applies  also  in  the 
case  of  partnerships,  the  word  "  person  "  being  defined  by  the 
Act  to  include  ''  company,  corporation,  and  firm."(t()  But  in 
the  case  of  any  company,  even  though  it  be  a  fictitious  one, 

judicial  factor,  resident  in  Edinbnrgh,  joint  tenant  of  a  faon  in  Scotland,  but 

and  was  winding  op  the  estate,  sitoate  resided  in  Ceylon. 

in  Lanarkshire,  of  a  deceased  farmer  (r)  Mackaj's  Court  of  Session  Pntc- 

who  had  resided  there.    It  was  held  tioe,  vol.  i  p.  183. 

that  he  was  not  subject  to  the  jarisdio-  (s)  89  &  40  Vict  a  70,  §  46. 

tion  of  the  Sheriff  of  Lanarkshire.  (<)  Ibi<L  §  2. 

iq)  M'Bey  v.    Knight,    22nd  Kot.  (u)  /&u2.  §§  46  and  8. 
il879,  7  B.  255.   The  defender  here 
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and  confflst  only  of  one  partner,  it  has  long  been  well  recog« 
nised  at  common  law  that  the  haying  of  a  place  of  business  in 
a  sheriffdom  is  a  sufficient  ground  of  jurisdiction  in  all  actions 
arising  oat  of  business  conducted  there.(t;)  This  jurisdiction 
cannot  be  taken  away  by  implication.  Thus,  a  statutory 
enactment  providing  for  a  railway  company  being  cited  at  its 
head  office  does  not  take  away  the  jurisdiction  of  the  Sheriffii 
in  whose  territories  it  has  8tations.(t(;)  If  the  office  of  any  com^ 
pany  in  a  sheriffdom  be  not  the  head  office,  the  jurisdiction  at 
common  law  is  limited  to  causes  of  action  arising  within  the 
district.  Thus,  if  a  railway  company  have  its  head  office  in 
Inverness-shire,  and  branch  offices  in  Elgin  and  Banff,  it  is  not 
competent  at  common  law  to  raise  an  action  against  the  com- 
pany  in  the  county  of  Banff  upon  a  cause  of  action  arising  in 
the  county  of  Elgin,(2e)  though  under  the  Act  of  1876  it  could 
be  done.  Jurisdiction  on  the  ground  we  have  been  considering 
ceases  with  the  dissolution  of  the  company,  and  does  not  sub- 
sist to  the  effect  of  rendering  the  former  partners  liable  to  the 
juri8diction.(^) 


4,  Making  Contract  soluble  in  Sheriffdom.— If  a  person 
undertake  to  perform  some  contract  within  a  sheriffdom,  he  is 
liable  to  the  jurisdiction  of  the  Sheriff,  provided  he  be  personally 


(v)  Bkhop  V.  Meney  and  Clyde 
Nsvig^tion  Steam  Company,  19th  Feb. 
1S30,  S  S.  558 ;  Yonng  v.  Liyingatone, 
13th  March,  1860,  22  D.  983  ;  Harris 
V.  Gillespie,  5th  Jan.  1875,  2  K  1003. 

(«)  Abetdeen  Railway  Company  v, 
Ferrier,  2Sth  Jan.  1854,  16  D.  422. 
The  lequirements  as  to  citation  mast, 
of  eotirae^  be  complied  with.  In  an 
mireportcd  caae^  Lord  Jerviswoode, 
affirming  Sheriff  D.  M.  Smith,  held 
that  a  danae  in  »  railway  Act,  that 


<i 


the  domicile  of  the  company  with 
reference  to  all  judicial  proceedings  or 
actions  at  law  ihall  be  held  to  be  the 
town  of  Invemess,"  did  not  exclude 
the  jurisdiction  of  the  Sheriff  Court  ol 
Elgin. 

(x)  Bdward  v.  Inverness  and  Aber- 
deen Junction  Bailway,  24th  April, 
1862,  4  Irr.  185. 

iy)  M*Eachem  v.  M'Pherion,  3rd 
July,  1824,  3  S.  211. 
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cited  within  the  territory.(0)  This  important  ground  of  jurisdic- 
tion, well  known  in  the  Supreme  Courts,  was  in  some  danger  of 
being  lost  sight  of  in  the  SherifiF  Courts;  but  it  has  been  decided 
to  apply  to  them,  and  (as  has  been  pointed  out  by  the  present 
Lord  President)  it  is  a  kind  of  jurisdiction  which  it  is  impor- 
tant that  the  Judge  Ordinaiy  should  possess.  It  has  long  been 
recognised  that  in  some  actions  a  person  must  be  liable  to  the 
jurisdiction  when  personally  cited  within  it,  as,  for  instance,  in 
an  action  of  aliment  for  a  child ;  in  an  action  of  restitution  of 
a  moveable  newly  seized  by  him  or  hired ;  or  for  payment  of 
things  newly  bought  by  him  for  ready  money  ;(a)  but  it  has 
now  been  decided  that  the  jurisdiction  of  the  Sheriff  Court 
upon  this  ground  rests  upon  the  same  principles  as,  and  is  co- 
extensive with,  that  of  the  Court  of  Session.  It  has  also  been 
laid  down  that  it  is  immaterial  though  the  person  who  has 
Contracted  to  perform,  and  who  has  been  cited  within  the 
territory  of  the  Sheriff,  is  a  foreigner,  since  the  expression  that 
the  Court  of  Session  is  the  corn/mune  forv/m  of  foreigners 
applies  only  to  such  foreigners  as  are  actually  out  of  Scotland, 
and  who  require  to  be  cited  edictally.(6) 

Jurisdiction  founded  on  this  ground,  however,  warrants  only 
such  actions  as  are  necessary  for  the  enforcement  of  the 
contract,  or  as  arise  directly  out  of  its  non-fulfilment.  It  is 
not  to  be  taken  as  warranting  all  the  actions  that  may  arise 
Out  of  the  contract  For  example,  if,  after  the  contract  has  been 
fulfilled  and  the  price  paid,  one  of  the  parties  should  raise  an 
action  of  damages,   alleging  that  it  had  not  been  fulfilled 

(2)  Iii  the  Sheriff  Ckmrt  of  Stirling,  See  Journal  of  Juriaprudence  for  18S2, 

I>ambarton,  and  Clackmannan,  jaria-  p.  217. 

diction  on  this  ground  has  been  bub-  (a)  Per  Lord  Mackenzie  in  Rix^r  v. 

tained  agamst  a  person  cited  perBonaUj  Churchhill,  ante,  note  (/). 

in  another  sheriffdom,  but  this  is  going  (5)  Pirie  v.  Warden,  20th  Feb.  1867, 

farther  than  the  authorities  warrant.  5  Macph.  497. 
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completely,  that  action  could  not  be  brought  in  the  forum  of  the 
locus  solutianiaXc)  even  after  personal  citation,  unless  there 
were  some  other  ground  of  jurisdiction*  On  the  other  hand, 
an  action  of  damages  for  breach  of  the  contract  may  be  so 
bn>ught.((2) 

The  same  principle  would  make  a  person  who  has  committed 
a  delict  within  a  sheriffdom,  subject  to  the  jurisdiction  in  an 
action  of  damages  founded  on  it,  provided  he  were  personally 
cited  within  the  territory,  (e) 

6.  Thing  in  Dispute  situated  in  SherifldonL — Jurisdiction 
is  also  founded  in  many  cases  by  the  fact  of  the  thing  about 
which  parties  are  disputing  being  within  the  territory,  although 
the  parties  themselves  should  be  beyond  it  Thus,  under  the 
Act  of  1877>  actions  relating  to  heritable  right  or  title,  or  to 
division  of  commonties,  or  division,  or  division  and  sale,  of 
common  property,  are  brought  in  the  Sheriff  Court  of  the 
county  in  which  the  property  in  dispute  is  situated.  (/)  Again, 
under  the  Act  of  1876,  if  an  arrestee  reside  within  the 
territory,  the  action  of  furth-coming  necessary  to  make  the 
debt  available  to  the  pursuer  may  be  raised  within  it,  though 
the  common  debtor  reside  elsewhere ;  and  in  the  same  way  if 
the  holder  of  a  fund  which  is  the  subject  of  a  multiplepoinding 
reside  in  the  sheriffdom,  the  action  may  be  raised  there 
though  the  claimants  reside  elsewhere.  Q/)     But  at  common 

(e)  See  Logan  v.  ThomBon,  24th  Jan.  actions  are  to  be  subject  to  the  juris- 

1859,  3  Inr.  323.  diction  of  the  Sheriff ;  it  would  appear 

(<Q  Sinclair r. Smith,  17th  Jnly,  1860,  that  even  foreigners  might  be  cited 

22  D.  1475.  under  the  powers  for  so  doing  given  by 

(€)  Kermick  v,  Watson,   7th  July,  the  Act  of  1876. 

1371,  9  M.  984.  {g)  89  &  40  Vict  o.  70,  §  47.    The 

(/)  40  k  41  Yict.  c.  50,  §  8.    As  the  powers  here  given  are  apparently  avail- 
Act  lays  that  "  all  parties  '*  in  such  able  only  m  the  Ordinary  Court  (§  2), 
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law,  the  Sheriff  has  also  in  some  cases  a  jurisdiction  arising 
from  the  thing  in  dispute  lying  within  the  territory.  Thus,  an 
action  of  removing,  not  containing  personal  conclusions^  is 
competent  in  the  Sheriffdom  in  which  the  subjects  lie^  though 
the  defender  should  be  beyond  it,(h)  On  the  same  ground  an 
action  of  ejection  would  also  be  competent  against  the  person 
who,  though  resident  elsewhere,  occupied  with  his  goods  premises 
situated  within  the  jurisdiction  ;  and  if  a  person  were  by  him* 
self  or  his  agents  wrongly  to  fail  to  deliver  goods  lying  within 
the  jurisdiction,  it  would  appear  that  he  might  be  liable  to  an 
action  to  compel  him  to  make  delivery,  though  he  himself 
should  not  be  within  the  jurisdiction.(t)  As  a  last  illustration 
of  this  kind  of  jurisdiction,  may  be  mentioned  the  competency 
of  a  party  bringing  a  petition  for  the  sale  of  grain  before  the 
Sheriff  of  the  county  where  it  was  lying,  though  the  other 
party  interested  in  it  resided  in  another  sheriffdom,  and  though 
an  action  between  the  two  was  going  on  about  it  in  the  Court 
of  Session.(i)  All  these  cases  agree  in  this,  that  they  were 
cases  in  which  parties  were  disputing  about  the  possession  or 
custody  of  the  property  in  question. 


6.  Possession  of  Property  within  Sheriffdom. — The  posses- 
sion of  heritable  property  within  Scotland  is  a  ground  of 
jurisdiction  in  the  Supreme  Court  in  all  kinds  of  actions. 


but  they  seem  aTailftble  against  for- 
eigners, whom  the  statute  gives  power 
to  cite  (§  9).  Similar  powers  (except 
as  to  foreigners)  are  contuned  in  the 
Small-Debt  and  Debt  Recoverj  Acts. 

{h)  Williamson  v,  Haigie,  28th  Nov. 
1635,  M.  4815. 

(t)  Per  T^rd  Deas,  Scottish  Central 
Railway  Company  v.  Ferguson,  Bennie 
&  Ca,  30th  March,  1863, 1  Macph.  750. 
Although  Lord  Deas  was  in  the  min- 


ority in  this  case^  his  opinion  on  thia 
point  is  not  contradicted  by  the  other 
Judges,  and  is  directly  supported  by  the 
Lord  President 

{J)  Bannatyne  v.  Newendorfi^  22nd 
Jan.  1841,  3  D.  429.  The  action  in  the 
Court  of  Session  was  about  the  prioe  of 
the  grain ;  imd  the  petition  to  the  Sheriff 
Court  was  to  have  the  grain  sold  and 
the  proceeds  consigned,  so  as  to  avoid 
charges  for  warehousing. 


()ta*?»  lY.]     POSSBEEKOir  OF  FBOPSBTT  WITHIN  SHSRIFFDOli.      81 

except  those  relating  to  8tata8y(Jk)  but  it  has  been  decided  that 
it  does  not  fiirm  a  ground  of  jurifldiction  in  the  Sheriff  Court ; 
and  as  the  jurisdiction  is  an  anomalous  one  the  want  of  a  practice 
to  justify  it  was  alone  decisive  against  its  existence.  (Q  The 
possession  of  moveable  property  also  within  Scotland  may  be 
made  the  ground  of  jurisdiction  in  the  Supreme  Court  by  the 
process  of  arrestment  ad  jurisdicticmem  fv/ndaTidam.  In  the 
Sheriff  Courts  it  is  only  in  two  exceptional  cases  that  arrestment 
founds  jurisdiction.  In  any  action,  an  arrestment  is  good 
to  found  jurisdiction  against  a  foreigner,  if  a  ship  or  other 
vessel  belonging  to  him,  or  of  which  he  is  part  owner  or 
master,  shall  have  been  arrested  within  the  8beriffdom.(m)  In 
maritime  actions,  where  the  Sheriff  Courts  have  (also  by 
statute)  a  jurisdiction  over  foreigners,  there  is  implied  a  power 
to  found  jurisdiction  by  arrestment,  and  in  them  it  would,  as 
the  power  is  given  in  general  terms,  be  sufficient  to  arrest 
property  of  any  kind.(n)  In  all  other  cases  the  power  seems 
not  to  exist.  At  common  law,  an  arrestment  against  a 
foreigner  not  also  personally  cited  within  Scotiand,  does  not 
found  jurisdiction  in  tbe  Sheriff  Court  ;(o)  and  although  it 
has  not  been  decided  whether  jurisdiction  could  not  be  founded 
in  this  way  against  a  foreigner  who  was  personally  cited  within 
the  sheriffdom,  the  proceeding  being  unknown  in  practice,  could 
not  be  recommended*  Nor  has  it  been  decided  whether  the 
process  of  arrestment  ad  fv/ndandam  juriadidioneTn  can  be 
used  to  found  jurisdiction  against  a  Scotchman  domiciled  in 

(i)  Verne  v.  Woodward,  80th  June,  (o)  Bom  v.  Pnrrii,  18th  Deo,  1828,  7 

1881,  9  S.  854  ;  Kirkpatriek  v,  Irvine,  S.  194 ;  Harvey,  Hall,  &  Co.  v.  Black, 

23id  June,  1838, 16  S.  1200.  2l8t  June,  1881,98. 786 ;  bntaforeigner 

(2)  IfBeyv.  Knight,  22nd  Nov.  1879.  may  by  his  actings  bar  himself  from 

7  &  255.  stating  the  plea  of  want  of  jurisdiction  ; 

(»)  40  ft  41  YidL  e.  50,  $  8.  White  v.  Spottiswoode,  80th  June,  1846, 

(ft)  See    infra  /'Maritime  Causes*  8  D.  952.    See  tupra,  art.  2. 
anunff  the  Special  Acftians* 

G 
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aaother  ooiinty  Inxt  having  property  within  the  county  in 
question ;  but  here  again  the  pxactice  is  unknown. 

7.  Exemptiona  from  Juriadlction — Grown. — ^The  only 
exemption  from  the  jurisdiction  of  the  Sheriff  Court  now  of 
consequence  is  that  of  the  Cr6wn,  which  may  insist  that  certain 
actions  shall  be  brought  against  it  only  in  the  Court  of 
Exchequer.  Those  actions  are  actions  on  any  malters  connected 
with  the  Revenue,  or  with  the  proceedings  of  officers  of 
the  Revenue,  or  with  certain  matters  relating  thereto,  all 
particularly  set  forth  in  the  statute  erecting  the  Court  of 
Exchequer,  (p)  The  exemption  of  the  Crown  extends  to  all 
persons  acting  in  the  matters  in  question  under  the  authority 
of  the  Crown.(9)  The  remedy,  should  any  of  the  liieges  bring, 
or  threaten  to  bring,  any  such  action  against  the  Crown  or  one 
of  its  servants  in  the  Sheriff  Court,  is  for  the  Crown  to  apply 
for  an  interdict  to  the  Lord  Ordinary  of .  the  Court  of  Session 
who  is  appointed  to  decide  in  Exchequer  causes,  (r) 


a  Former  Priyileges  of  OoUege  of  Jnstica— The  Mem- 
bers of  the  College  of  Justice  (which  includes  the  judges, 
counsel,  procurators,  and  clerks  of  the  Supreme  Court)  formerly 
had  the  privilege  of  suing  certaiu  actions  in  the  Court  of 
Session,  which  other  parties  would  have  been  obliged  to  bring 
in  the  Sheriff  Court,  and  they  had  also  the  privilege  of  dedin-* 
ing  to  be  sued  before  any  other  than  their  own  Court  Those 
privileges  served  only  to  permit  unworthy  members  of  the  pro- 
fession to  harass  the  publia  After  various  invasions,  made  by 
the  Small-Debt  and  other  Acts,  both  of  the  privileges  were  in 
the   end   abolished.     The   privilege   which   members  of  the 

(p)  6  Anne,  ch%p.  26,  §  6.  11  S.  878. 

{q)  Black  v.M<LachlaD,12thFeb.l838,  (r)  19  &  SO  Viet  o.  56,  J  14. 


Obaf.  IV.]  OTH8K-CLAI1IS  OF  CXIKPTXOir.  Bt 

CoU^e  had  as  porsaers  mm  abolished  by  the  proviflioii  of  the 
Court  of  Seasibn  Aoi  of  1860,  which  enacted  that  no  member, 
should  be  entitled  to  institute  any  action  or  proceeding,  whether 
original  or  by  way  of  review,  before  the  Court  of  Session  which 
could  not  have  been  instituted  by  him  before  such  court  if  he 
bad  not  been  a  member,  (a)  The  privilege  the  members  had  as 
defenders  was  abolished  by  the  Sheri£f  Court  Act  of  1853^ 
which  enacted  that  no  person  should  be  exempt  from  the 
jurisdiction  of  the  Sheriff  Court  in  any  cause  on  account  of 
privilege  by  reason  of  his  being  a  member  of  the  College  of 
Jufltice«(Q 

» 

9.  Otiier  CBaims  of  BzemptioiL— Various  bodies,  such  as 
the  Commissioners  of  Supply  for  counties,  and  the  Magistrates 
of  burghs,  which  combine  somewhat  of  the  functions  of  a  court 
of  law  with  administrative  functions,  have  asserted  claims  to  be 
exempt  from  the  jurisdiction  of  the  Sheriff  Courts.  In  so  far 
as  such  bodies  exerdse  proper  judicial  functions,  it  is  dear 
that  their  decisions  are  not  liable  to  the  review  of  the  Sheriff 
Court.  In  so  &r,  also,  as  such  bodies  act  in  carrying  out 
statutes,  in  the  exercise  of  statutory  powers,  it  would  appear 
that  they  are  exempt  from  the  jurisdiction  of  the  Sheriff 
Court.  The  exemption,  however,  extends  only  in  as  &r  as 
they  have  acted  within  the  powers,  judicial  or  administrative; 
conferred  on  them  by  statute  at  common  law.  Thus,  if  a 
parochial  board  sue  by  ordinary  action  for  recovery  of  asses* 
ment,  the  Sheriff  is  not  tied  down  to  enforcing  ministerially 
their  demand,  but  may  inquire  into  its  legality,  (u)  And  it 
seems  dear  that  in  all  cases  in  which  such  bodies  act  as  adndnis* 
trators  of  property,  or  as  corporations,  that  is,  inter  cMa,  in  all 

(t)  13  k  14  Tiot  c  36,  S  IT.  (u)  MfTavish   «.  CaledoiUAzi   CaiuX 

(0  16  a  17  Vict  a  80,  {  ^8*  Commusionen,  8rd  Felx  1876, 3  E.  412. 
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qaestioQfl  of  contract  or  of  damages,  they  are  liable  to  the 
juiiadictioii,  just  in  the  same  manner  as  bodies  are  which 
haye  no  claim  to  the  character  of  conrts.  Thns,  the  Com- 
xnissioners  of  Supply  of  Lanarkshire  were  held  subject  to  the 
jurisdiction  of  the  Sheriff  Court  in  an  action  by  the  Inspector 
of  Weights  and  Measures  for  payment  of  his  salary  as  duly 
fixed  by  the  Justices  of  the  Peace.(t;)  In  another  ca^e,  the 
Magistrates  of  a  burgh  were  held  subject  to  the  Sheriff's 
jurisdiction  in  a  question  between  them  and  a  neighbouring 
proprietor  as  to  his  right  to  erect  a  fence  on  the  banks  of  a 
river,  (tc;)  In  similar  circumstances,  the  guildry  of  a  town  were 
held  to  be  subject  to  the  jurisdiction.(a;)  In  contrast  to  these  cases 
comes  one,  in  which  it  was  held  that  the  Sheriff  could  not  grant 
interdict  to  prevent  the  carrying  out  of  an  order  given  by  a 
judge  of  the  police  court  qf  a  burgh  in  exercise  of  statutory 
(though  not  of  judicial)  powers.(y) 

10.  Persons  Prorogating  the  Jurisdiction  of  a  Sheriff- 
Certain  objections  to  the  jurisdiction  of  a  Sheriff  Court  may  be 
waived.  Those  are,  objections  of  a  kind  personal  to  the 
objector.  Where  the  objection  to  the  jurisdiction  is  such  that 
the  proceeding  could  not  be  competent  against  any  person 
whatsoever,  the  objection  cannot  be  waived.  Thus,  no  consent 
of  parties  (other,  of  course,  than  that  embodied  in  a  submission) 
could  .make  the  Sheriff  Court  judge  in  a  question  of  heritable 
title,  or  entitle  it  to  pronounce  a  deoree  of  declarator,  except  ii^ 

.{v)  Lyall  V,  Lanark  Conmufluonen  t»teB  of  Edinbnigh,  28Ui  Feb.  1581,  M!, 

of  Supply,  5th  July,  1859,  21  D.  1186,  4811. 

The  objection,  that  the  Sheriff  was  him-  {z)  Bobertson  v,  Paaton,  Slst  Not, 

Belf  one  of  the  Commiaaionen  of  Supply,  1828,  2  S.  511. 

was  disregarded.  (y)  Buehanan  v,  Keating,  12th  Dec, 

.  (w)  Kintore  v.  Lyon,  27th  Feb.  1802,  1854, 17  D.  155, 
M,  7673.    See  also  Lawson  v.  Magis- 
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do  fiaur  as  by  law  authorised  otherwise  to  deal  with  {hose 
matters  ;(0)  and  where  statutory  forms  must  be  complied  with 
in  order  to  give  jurisdiction^  consent  of  parties  does  not 
entitle  the  Court  to  judge  where  those  forms  had  not  been 
observed,  (a)  But  where  the  proceeding  is  in  itself  a  competent 
proceeding  in  the  Sheriff  Courts  any  objection  which  a  defender 
could  have  taken^  on  the  ground  of  his  not  being  amenable 
to  the  jurisdiction,  may  be  waived.  In  this  way  a  foreigner, 
or  a  person  resident  in  another  county,  may  "  prorogate  **  the 
jurisdiction  of  a  Sheriff  Court  This  may  be  done  either 
by  express  consent  or  by  proceedings  implying  consent* 
Express  consent  may  be  embodied  in  a  minute,  which  may  be 
in  general  terms,  and  may  even  be  written  before  the  action  is 
raised.  Thus,  a  person  may  bind  himself  not  to  object  to  the 
jurisdiction  of  a  particular  Sheriff  Court  in  regard  to  all  the 
actions  that  might  be  raised  against  him  about  some  specified 
matter.(&)  Consent  to  the  jurisdiction  is  implied  by  the  mere 
act  of  appearing  and  pleading  without  stating  any  objection  to 
it.(c)  Even  a  party  who  appeared  only  to  state  certain  objec- 
tions to  the  competency  of  proceedings  was  held  to  have 
waived  the  objection  to  jurisdiction  because  he  did  not  state  it 
till  after  he  had  been  defeated  in  a  litigation  about  the  other 
objections.  ((2) 


(z)  Wylie  v.  HeiiUble  Secnrities  In- 
▼aBtmeiit  AMocaation,  22iid  Dea  1871« 
10  M.  253,  oontuiu  much  argnmfint  on 
this  Bobjeci. 

(a)  Ecak.  i  8. 80 ;  Foireitv.  Harrey, 
25th  April*  1845|  4  BeU*i  Appeal  Caaes, 
197.  In  this  caae,  a  warrant  of  dtft- 
tkm  to  appear  before  jnstioes  bad  been 
■%ned  hj  m  town  deik  Initead  of  a 
jQitioe  of  peace  clerk,  and  the  wbole 
prooeedingB  were  held  nnlL 

(6)  Longmnir  «.  LongmtuTy  Slat  May, 


1850, 12  D.  920. 

(e)  Serrioe  v,  Obalmert,  28rd  Feb. 
1627,  M.  7805.  Erakine  (Pr.  L  2. 17) 
thinks  the  prorogation  effeotoal  in  this 
case  only  if  the  defender  have  been 
cited  in  the  territory,  bnt  the  reason  of 
this  is  not  apparent,  and  the  case  he 
dtes,  which  is  that  qnoted  in  this  note, 
does  not  bear  it  oat. 

(d)  White  V.  Spottiswood,  80th  June, 
1846,  8  B.  952. 
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It.  Of  Beoaareiling  Parttes.— Beconvention  is  the  nune^ 
giVm  to  the  ground  upon  which  a  person  who  has  applied  to 
a  oourt  as  pursuer  or  oomplainer  in  any  action  subjects  himself 
as  defender  to  the  jurisdiction  in  all  relative  proceediiiga  It 
has  been  said  that  this  jurisdiction  is  founded  on  implied  con- 
sent, aiid  it  has  been  therefore  called  a  kind  of  prorogated 
jurisdiction ;  but  it  is  better  at  once  to  say  that  it  is  a  kind  of 
jurisdiction  founded  in  reason  and  equity,  in  order  to  protect  a 
native  defender  from  tilie  disadvantage  to  which  he  might 
otherwise  be  put  in  dealing  ^th  a  foreign  pursuer,  by  not 
being  able  to  take  any  counter  proceeding.  Di£Sculty  has  been 
felt  in  defining  the  extent  of  this  jurisdiction^  On  the  one 
hand,  it  has  been  said  that  a  foreigner  who  applies  to  our 
courts  renders  himself  responsible  to  every  action  which  the 
person  whom  he  hs&  sued  may  think  fit  to  raise  against  him, 
"Vrhether  it  be  connected  with  the'  subject-matter  of  the  first 
action  or  not.  On  the  other  hand,  it  has  been  attempted  to 
narrow  the  jurisdiction  so  as  to  make  the  foreign  pursuer  liable 
only  in  counter  actions,  strictly  so  called..  Neither  of  these 
extreme  views  is  to  be  taken  as  correct.  The  great  object  of 
the  jurisdiction  is  to  protect  the  native  defender  against  such 
difladvwtage  in  dealing  with  the  foreign  pursuer  as  he  would 
not  feel  in  the  case  of  a  native  pursuer ;  and  the  Court  must 
keep  this  in  view.  .On  this  ground,  it  .is  held  that  the  jurisdic- 
tron  exists  where  the  claims  are .  either  in  eodem  negotio  or 
ejvsdem  generis.  Thus,  a  foreign  pursuer  raising  an  action 
for  debt  in  our  Courts  will  render  himself  liable  to  other 
actions  of  debt  at  the  instance  of  the  defender,  though  they  may 
arise  out  of  different  transactions,  but  he  will  be  liable  to  actions 
of  damages  only  when  they  arise  out  of  the  same  transaction^ 
or  out  of  some  other  transaction  in  the  same  course  of  deaHng. 
A  foreign  pursuer  raising  an  action  of  debt  here  will  not  render 
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himaelf  liable  to  an  action  of  damages  arisiDg  out  of  an  entirely 
different  tranBactLon.(e) 

The  action,  said  to  ground  juxisdiction  by  reconvention  may 
be  of  any  kind  by  wbich  the  payment  of  money  or  the  perform** 
ance  of  an  obligation  ia  Bought  to  be  enforced.  Thus  a  claim 
lodged  in  a  mercantile  sequesfcration  is  sufficient  ground  to 
justify  an  ordinary  action  being  brought  by  way  of  reconven- 
tion.(/)  The  first  action  must  be  in  dependence  at  the  time  the 
other  action  is  brought.  If  the  first  action  have  been  con- 
cluded, and  the  foreigner  be  no  longer  before  our  courts^  it  is 
too  late  to  bring  the  counter  action.(gr)  But  the  action  is  in 
time  though  the  merits  of  the  first  action  may  have  been  dis- 
posed of,  if  it  still  be  in  Court  on  the  question  of  expenses. 
Thus,  a  foreigner  who  had  raised  and  lost  an  action  before  the 
Court  of  Session  was  held  to  be  within  the  jurisdiction  whilst 
the  expenses  were  being  audited,  and  he  was  made  to  answer 
to  an  action  of  damages  for  the  oppressive  use  of  arrestments 
on  the  dependence  of  the  original  action.(A)  In  ordinary  circum- 
stances, the  application  of  the  foreigner  clearly  must  precede  the 
application  of  the  native,  otherwise  there  can  be  no  jurisdic- 
tion ;  but  if  a  native  first  raises  an  action  against  a  foreigner, 
and  the  foreigner,  without  waiting  to  state  any  objection  to  the 
jurisdiction,  immediately  raises  a  counter  action,  he  will  be 
foreclosed  from  stating  it.(i) 


(c)  Thompson  v.  Whitehead,  25th  Jan. 
1802,  24  D.  831. 
(/)  Barr  v.  Smith,  18th  Nov.  1879, 

7  B.  247. 

ig)  M'Ewan's  Tnutees  v.  Bohertion, 
9th  Idarch,  1852, 15  D.  265 }  Long  worth 
V.  Tdveiion,  5th  Not.  1868,  7  M.  70. 

(A)  BaOlie  v.  Home,  17th  Dec.  1852, 
15  D.  207.  In  Black  k  Knox  v.  Ellis 
k  SoDSy  7th  Jane,  1805,  M,  (Appz,  1, 


Foreign  No.  7.)  the  jurisdiction  was 
held  to  continue  after  the  extracting  of 
the  decree  and  after  payment,  the 
money  being  still  in  Scotland  ;  but  this 
caseisdoabtfuL  The  jorisdiction  might 
continue  after  decree  if  the  foreigner 
were  making  use  of  the  Scotch  Courts 
to  enforce  it. 

(t)  Morrison  v,  Massa,  8th  Deo.  1866, 
5  Macph.  180. 
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The  nilet  as  to  leoonyentioii  have  been  devdoped  in  tbe 
Supreme  Court,  and  there  aie  no  dedaons  expready  deciding 
that  thejr  aie  applicable  to  the  Sheriff  CoortBL  It  is  here 
neeossniy  to  distingoish  between  two  sets  of  persons  liable  to 
be  reconrened, — between  foreigners  not  resdent  in  Scotland 
and  persons  resident  in  Scotland  bnt  not  in  the  particolar 
sheri£Edont.  In  the  case  of  foreigners  the  principles  will  apply 
exactly  and  the  practice  is  to  sustain  the  jurisdiction  by  reoon* 
yenii(m.(j)  In  the  case  of  persons  resident  in  other  sheriffdoms, 
the  principles  do  not  apply  to  their  full  extent.  They  apply 
only  to  the  extent  of  sanctioning  counter  actions  arising  out  of 
the  same  £eu^.  Except  in  the  way  of  mftVing  one  inquiry  serve, 
there  is  nothing  to  be  gained  by  reconvening  such  parties, 
because  it  is  no  hardship  to  make  a  man  sue  in  one  Sheriff 
Court  instead  of  in  another.C£) 


0')  Barr  v.  Smith,  tupro,  note  (/), 
WM  ft  Sheriff  Court  i^peal,  bnt  the 
objection  th*t  reconvention  was  not 
competent  in  the  lower  Court  was  not 
taken*  See  alio  Lord  Deae*  opinion  in 
Tbompion  v.  Whitehead,  tuprct,  note  («). 
There  is  no  difficulty  about  citing 
the  foreigner,  because  it  is  enough  to 
■erye  the  process  on  his  procurator ; 
Vans  V.  Sandilands,  18th  Nov.  1765, 
Bl  4840. 


(h)  In  Goodwin  v.  Purfield,  8th  Dec. 
1871t  10  M.  214,  it  may  be  added,  the 
Court  of  Session  proceeded  on  the 
footing  that  reconvention  as  against 
foreigners  applied  in  the  Sheriff  Courts. 
In  the  Sheriff  Court  of  Renfrew  it  was 
held  (in  an  instructive  judgment)  that 
it  did ;  Stewart  v.  Jarvie,  1873,  xvii 
Journal  of  Jurisprudence,  607.  llie 
same  has  more  than  once  been  held  in 
the  Sheriff  Court  of  Aberdeen. 
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OHAPTBE  V. 

OP  DECLININa  THE  SHERIFF'S  JURISDICTION. 

1.  Dedinatwre  on  BdaHovuhip,  I  3.  DeeUnaiim  cannot  he  waived  6y 

i.  Dedinatwre  on  InUrett  I  theFa/rtiee. 

In  some  cases,  though  the  Court  has  jurisdiction,  objection 
may  be  taken  to  the  acting  of  some  particular  Sheriff.  This 
is  called  proponing  a  declinature ;  and  there  are  two  grounds 
upon  which  it  may  be  done,  that  of  relationship  to  one  of  the 
parties,  and  that  of  interest  in  the  matter  at  issue. 

1.  Dedinature  on  grotmd  of  Belationship.— Declinature 
upon  the  ground  of  relationship  depends  upon  statute. 
The  Act  1594,  c.  216,  made  it  incompetent  for  any  judge 
of  the  Court  of  Session  to  sit  or  vote  in  any  action  in 
which  a  &ther  or  brother  or  son  might  be  pursuer  or 
defender.  The  Act  1681,  c.  13,  besides  extending  the  pre- 
ceding Act  to  all  Courts,  extended  the  degrees  forbidden 
by  it  to  those  of  affinity,  and  added  (as  degrees  which  were 
to  exclude)  those  of  uncle  and  nephew  by  consanguinity. 
These  statutes  enumerate  all  to  whom  objection  can  be 
taken  on  the  ground  of  relationship.  Attempts  to  extend 
the  degrees  by  implication  have  been  discountenanced.  Thus, 
it  is  no  ground  of  declinature  that  the  judge's  wife  is  sister 
to  the  defender's  wife,  (a)   or   that   the  judge's  niece(&)   or 

(a)  Gddle  «•  Hamiltoii,  16th  Feb.  (h)  Enkine  v.  Dnmunond,  S8th  June, 

ISie^F.a  1787,  M.  2418. 
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grand-niece  (c)  is  married  to  one  of  the  partie&  These 
decisions  were  pronounced  upon  the  ground  that  the  second 
part  of  the  Act  of  1681,  excluding  uncles  and  nephews, 
did  not  exclude  uncles  and  nephews  by  affinity.  It  is  not 
necessary  that  the  relationship  should  be  to  the  proper 
pursuer  or  defender.  It  is  sufficient  if  it  be  to  any  party 
immediately  and  directly  interested  in  the  suit  Thus  the 
brother-in-law  of  a  mandatory  (who  is  interested  in  the 
expenses)  must  be  declined.(<2)  For  the  same  reason,  a 
father-in-law  was  excluded  in  a  case  in  which  his  son-in-law 
was  substitute  heir  to  the  claimant  of  an  entailed  estate,  the 
right  to  which  was  in  dispute,  (e)  And  the  statute  applies 
though  the  relative  may  be  suing  in  some  capacity  in  which 
he  has  no  personal  interest.  Thus,  where  a  pursuer  was 
suing  for  behoof  of  a  statutory  Board  of  Commissioners,  his 
brother  was  declined,  even  though  the  defenders  made  it 
clear  that  he  had  no  personal  interest,  by  disclaiming  all 
purpose  of  holding  him  personally  liable  for  expenses.(/) 

2.  Declinature  on  the  ground  of  Interest— The  ob- 
jection, that  a  judge  is  interested  in  the  matter  at  .  issue, 
does  not  depend  upon  statute;  and  there  is  occjausionally 
considerable  difficulty  in  ascertaining  when  the  interest  is  of 
such  a  character  that  the  objection  ought  to  be  held  good  or 
is  so  shadowy  that  it  may  be  waived,  and  the  Court  have 
held  themselves  in  judging  of  such  objections,  at  liberty  to 
take  into  view  the  convenience  or  inconvenience  of  sustaining 
them  in  the  particular  case.     The  interest  need  not  always  be 


(e)  Gordon  v,  Gordon's  Trustees,  2nd  (e)  Shaw  Stewart  v.Porterfitild,  (0.  E.) 

March,  1866,  4  Maq>h.  501.  10,  15th  May,  1821,  1  S.  6. 

{d)  Oampbell  v.  GampbeU,  26th  June,  (/)  Highland  Road  Gommisdanets  v. 

1866,  4  Maoph.  867.  Machray,  25th  June,  1858,  20.  D.  Ut65. 
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peciuUary.  '  For  example,  if  the  judge  be  required  as  a  witness 
in  tlie  'cause,  he  may  he  dedlined(^)  This,  perhaps,  prooeed« 
lather  on  the  ground  of  inoonyenienoe  to  the  parties  than  on 
the  supposed  interest  of  the  judge.  The  rule,  however,  has  a 
wider  application.  '  It  is  not,  indeed^  now  held  that  a  judge  is 
disqualified  by  having  once  been  counsel  in  the  cause  ;(&)  but, 
he  is  still  held  to  be  disqualified  wherever  his  interest  is  of 
such  a  kind  as  reasonably  leads  to  the  supposition  that  he  may 
not  proceed  to  his  duty  with  an  imbiassed  mind.  Thus,  if  the 
judge  be  trustee  for  one  of  the  parties,  under  a  private  trust, 
he  is  taken  to  be  so  much  interested  in  it  as  to  be  disquali- 
fied.(i)  But  it  is  not  enough  to  disqualify  him  that  he  is  one 
of  a  numerous  body  of  statutory  trustees,(j*)  or  still  less  that 
he  is  one  of  so  large  a  body  as  the  Commissioners  of  Supply.  (X;) 
Being  interested  as  a  proprietor  in  one  of  the  parishes 
concerned,  was  hdd  not  to  disqualify  a  judge  to  decide  a  ques- 
tion of  a  pauper's  settlement ;  but  this  proceeded  in  part  on 
the  ground  that  the  parish  was  large,  and  that  the  disqualifi- 
cation, if  sustained,  would  have  applied  to  nearly  the  whole 
bench.  (Q  By  statute,  it  has  now  been  settled  that  such  a 
cEsqualification  does  not  at  all  affect  a  judge  of  the  Supreme 
Court,  (m)  It  is  sufficient  for  a  judge  to  decline  that  he  is  a 
shareholder  or  partner  (not  merely  as  trustee,  (n)  but  in  his 
own  right)  in  a  joint-stock  company  which  is  pursuing  or 


iff)  GUrktr.WaidUw.lStfi  Jan.  1845, 
7B.263. 
(&)  King  V.  King,  27ib  Not.  1841, 

4  0.  m. 

(0  MaiiiB  V.  HeEiton  of  Kii^caldy, 
»ni  Jan.  1840, 15  F.  879.     . 

Cj)  Bkdrv.Samiwon,26ihJftiL  1814, 
F.  G.  (App.  to  ToL  18,  501).  Many 
Vtetetei,  mch  am  tbe  Beads  and  Biid^ 
Act  of  1878,  contain  cUqiea  piovidlng 


that  the  being  of  a  trustee  nnder  them 
is  not  to  disqualify  the  Sheriff. 

ijk)  The  Lord  Advocate  v.  Edinburgh 
C<Mninis8ioners  of  Supply,  5th  June, 
1861,  23  D.  988)  Lyall  v.  Lanark 
CommissionerB,  $upra  p.  72,  note  (v). 

(Q  Gray  v.  Fowlie,  5th  March,  1847, 
ftB.  811. 

(m)  40  Vict  0.  IL 

(n)  81  k  82  YictL  c.  100,  g  108. 
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defending  ;(o)  though  in  a  case  where  the  pecuniary  interest 
of  each  judge  was  small  and  remote,  and  where  sustaining  the 
objection  disqualified  nearly  half  the  court,  the  objection  was 
very  reluctantly  su8tained.(.]!>)  This  was  a  case  where  the 
judges  were  interested  as  partners  of  a  life  insurance  company^ 
and  to  prevent  the  recurrence  of  such  di£ScultieS|  it  has  been 
enacted  that  it  is  not  to  be  deemed  a  ground  of  declinature 
that  a  judge  is  a  partner  of  any  joint-stock  company  carrying 
on  as  its  sole  or  principal  business  the  business  of  life  and  fire 
or  life  assurance.(g)  Where  the  interest  is  contingent  and 
indirect,  such  as  that  if  the  defender's  title  be  held  bad,  the 
judge's  own  title  to  an  adjoining  property  may  be  challenged, 
— ^the  declinature  is  repelled,  (r) 

8.  Dedinatore  cannot  be  waived.— When  there  is  a  good 
ground  for  declinature  it  cannot  be  waived  by  the  partie&  In 
the  case  of  relationship,  the  objection  depends  on  statute,  and 
the  whole  proceedings,  if  it  be  neglected,  are  under  a  statutory 
nullity.  At  whatever  stage  the  objection  may  be  discovered 
it  must  be  sustained,  and  the  action  commenced  anew  before 
another  judge.  («)  On  public  grounds  the  same  rule  is  to  be 
followed  where  the  judge  has  a  disqualifying  interest  in  the 
suit.  Parties  are  generally  so  unwilling  to  state  a  personal 
objection  to  a  judge,  and  it  would  be  so  bad  an  example  to 
allow  a  judge  to  decide  a  question  in  which  he  had  a  pecuniary 
interest  simply  because  the  parties  were  silent,  that  no  option 
is  left     It  is  the  duty  of  the  judge  himself  to  state  the  objec- 

(o)  Aberdeen   Town    and    County  (q)  81   k  82  Vict.    o.    100,  $  lOS. 

Bank  v.  The  Soottiah  Equitable  Insnr''  Being  a  director,  wonld  apptaentij  atiU 

anoe  Company,  8zd  Dea  1859,  22  D.  diaqualify. 

162  I  Wanchope  v.  North  British  Bail-  <r)  Bel&age  v.  Davidion'f  Tnwtees, 

vay,  17th  Dec.  1808,  2  Macph.  838-4.  20th  June^  1862,  24  D.  1182. 

ip)  Borthwick  t^.  Soottiah  Widows  {$)  Ommanny  v.  Smith,  18th  Feb. 

ISmd,  4th  Feb.  1864,  2  Macph.  5d5.  1861, 18  D.  678. 
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tion ;  and  in  most  cases  this  is  the  way  in  which  the  point 
arises.  In  the  Court  of  Session  it  is  for  the  other  Judges  to 
say  whether  the  grounds  of  the  declinature  are  good.  In  the 
Sheriff  Court,  if  the  ordinary  Sheriff-Substitute  decline,  the 
case  may  be  proceeded  with  by  one  of  the  honorary  Sherifis- 
Substitute,  or,  if  there  be  none  who  can  act,  by  the  principal 
Sheriff  In  this  case,  however,  it  would  probably  be  in  the 
power  of  the  principal  Sheriff  to  review  the  grounds  of  declin- 
ature, and  to  remit  to  the  Sheriff-Substitute  to  proceed.  If  the 
principal  be  disqualified,  the  Sheriff-Substitute  may,  notwith- 
standing, act  ;(f)  but  the  parties  lose  the  benefit  of  the  right 
of  ap]>eaL  Should  such  a  case  occur  as  that  all  the  Judges  of 
the  Sheriff  Court  were  to  decline,  the  party  wishing  to  proceed 
might  appeal,(u)  and  the  Court  of  Session  would  have  to  decide 
what  course  should  be  followed 

(<)  WaOaoe  v.  Colqnhoim,  2l8t  Jan.  from  the  Jadge  Ordmaiy,  exoepta  the 

1823  $  3  &  189 ;  1579,  o.  84.  cam  of  the   Sherifl-PzindpAl  or   th« 

(«}  The  Act  1555,  c.  89,  piovidfiig  Judge  Ordinaiy  heing  »  parfy. 
that  no  adTOcation  of  canaea  be  takei^ 
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PART  IJ.     , 

OF  THE  SHERIFFS   ORDINARY  COURT,   AND 
OF  THE  ORDINARY  ACTION. 


CHAPTER  L 

OF  THE  BUSINESS  AND  SITTINGS  OF  THE 

ORDINARY  COURT. 


1.  BuHneu  of  Ordiriary  Chwrt, 

2.  Ordinary  Actions. 

3.  special  Actions. 

4.  Oenerdl  EeguUUing  Acts. 


5.  Sittings  of  Ordinary  Court 

6u  Bolls  of  Oowrt  and  MinutS'Books. 

7.  Processes  and  Pleadings. 

8.  Interlocutor  Sheets. 


1.  BnsineBS  of  Ordinary  Oourt. — ^In  ordinary  language 
men  speak  of  the  different  civil  "  Courts  "  held  by  the  Sheriff 
— of  the  Ordinary  Court,  the  Small-Debt  Court,  and  the 
Debt  Recovery  Court.  The  language  is  not  strictly  correct. 
The  Ordinary,  Small-Debt,  and  Debt  Recovery  Courts  are  not 
three  separate  courts :  properly  speaking  they  are  three 
branches  of  one  court;  but  as  they  have  separate  records, 
separate  modes  of  procedure,  and  (in  most  cases)  separate 
times  of  sitting,  the  popular  distinction  is  practically  the  most 
convenient,  and  it  has  of  late  found  its  way  into  the  statutes,  (a) 
It  will  therefore  be  followed  here. 
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(a)  89  k,  iO  Yiot  c  70,  §  2. 
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Tbe  bosiness  g£  the  Oidinaxy  Court  is  Ibest  described  by 
nyiogthfit  it  oomixrises  all  tlie  jodicial  busmess  which  is  not 
specially  appropriated  to  the  other  Orarts ;  and  as  the  Small 
Debt  Court  is  ooncemed  only  vith  actions  for  sums  not  exceed- 
ing the  amount  of  £12,  and  the  Debt  Hecovery  Court  only 
with  actions  for  debts  not  exceeding  £50,  and  fijling  under 
the  triennial  limitation;  it  will.be  seen  that  the  business  of 
the  Ordinary  Court  b  of  a  very  extensive  and  varied  character. 

The  proceedings  may  be  conveniently  divided  into  two 
great  classes,  the  first  being  devoted  to  the  form  of  action 
ordinarUy  followed,  and  the  second  comprising  all  special  forms 
of  action. 

2.  Ordinary  Action. — ^Under  the  first  class  will  be  taken  the 
ordinary  petitory  action  concluding  for  payment  of  a  sum  of 
money,  which,  for  shortness,  will  be  called  the  Ordinary 
Action.  With  respect  to  it,  both  those  normal  proceedings 
taken  in  almost  eveiy  suit,  and  those  incidental  proceedings 
which  special  circumstances  frequently  require,  will  be  c(Misid- 
ered.  It  will  be  convenient  to  take  all  these,  firstly,  on  the 
footing  that  the  causes  are  allowed  to  proceed  to  final  judgment 
before  the  Sheriff-Substitute;  and  then  to  consider  what 
remedy  there  is  by  way  of  appeal  to  the  principal  Sherifil 
The  consideration  of  what  execution  against  the  debtor's  person 
or  goods  may  follow  on  a  decree  in  an  ordinary  action  will 
complete  this  part  ot  the  subject. 

3L  Special  Actions. — ^Having  thus  described,  as  thoroughly 
as  may  be,  the  proceedings  in  the  Ordinary  Action,  the 
lecond  class  of  actions  wiU  be  taken,  and  under  it  will  be 
considered  all  special  forms  of  action  with  th^  exception  of 
those  relating  to  succession,  which  will  form  a  subsequent  and 
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separate  part.  Under  special  actions  will  be  considered 
how  far  actions  ad  facta  froBStanda,  differ  from  actions 
with  money  conclusionSy  and  what  pecoliiarities  mnst  be 
attended  to  in  all  those  different  forms  of  proceedings 
which  ask  for  special  remedies  or  proceed  imder  special 
statutes.  In  this  dass,  too,  will  find  their  place  all  those 
actions,  such  as  declarators  or  actions  of  count  and  reckoning 
and  multiplepoinding,  which,  though  they  may  possibly 
concern  money,  do  not  ask  for  a  simple  order  for  payment, 
but  for  some  more  complicated  remedy, 

4  Oeneral  Boffnlating  Acts.  — The  principal  general 
regulations  in  regard  to  proceedings  in  the  Ordinary  Court 
are  contained  in  the  Act  of  1876.(6)  Some  things,  however, 
are  still  regulated  by  the  Act  of  1853,(c)  and  many  details, 
indeed,  are  still  regulated  by  the  Act  of  Sederunt  of  10th 
July,  1839,  which  is  in  observance  in  so  feur  as  not  altered  by 
the  subsequent  Acta  The  Act  of  Sederunt  was  passed  after 
the  Act  of  1838(c{)  had  effected  various  reforms,  and  was 
framed  by  remodelling  (so  as  to  bring  into  harmony  with 
them)  the  regulations  which  had  been  made  by  the  Act  of 
Sederunt  of  1825.  Besides  these  general  regulations  there 
are  many  Acts  of  Parliament  and  Acts  of  Sederunt  regulating 
special  points  or  proceedings  which  cannot  be  noticed  here, 

6.  Sittings  of  Ordinary  Oonrt.— Each  Sheriff  Court  has 
two  sessions  in  the  year,  the  winter  and  the  summer.  The 
winter  session  commences  on  the  1st  of  October,  or  the  first 
ordinary  court^day  thereafter,  and  ends  on  the  last  ordinary 
court-day  in  March.     The  summer  session  commences  on  the 

(6)  89  &  40  Yiot  o.  70.  (d)  1  &  2  Vict  a  119, 

\c)  16  &  17  Yiot.  a  80, 
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first  day  of  May^  or  first  ordinary  court-day  thereafter,  and 
ends  on  the  last  ordinary  conrt-day  in  July.  At  Christmas 
time  the  Sheriff  Court  adjourns  for  a  period  of  fifteen  days,  of 
which  the  last  week  of  the  ending,  and  the  first  week  of  the 
commencing  year  usually  form  part(6)^ 

During  session,  each  Sheriff  Court  (excepting  courts  held 
at  places  where  a  salaried  Sheriff-Substitute  does  not  reside) 
sits  for  the  despatch  of  ordinary  civil  business  for  such 
number  of  days  in  each  week  as  may  be  fixed  by  each 
Sheriff  by  a  Regulation  of  Court  to  be  approved  of  by  the 
Lord  President  and  Lord  Justice-Clerk.  If  these  days  be 
insufficient,  the  Sheriff  must  from  time  to  time  appoint 
additional  court*days  for  the  purpose  of  disposing  of .  any 
arrear.(/) 

Before  the  termination  of  the  session  the  Sheriff  must  also 
appoint  at  least  one  court-day  during  the  spring  vacation  fc'r 
the  despatch  of  civil  business,  and  two  courts  during  the 
autumn  vacation  for  the  same  purpose.(gr)  Before  the  Act  of 
1853  it  was  not  competent  for  the  Sheriff  to  sign  certain  of 
his  interlocutors  during  vacation,  but  now  all  such  restrictions 
have  been  removed,  and  the  Sheriff  may  pronounce  orders  of 
all  kinds  as  freely  during  vacation  as  during  session.  (A.) 


6.  Bolls  and  Minilte-Books.— The  practice  of  the  different 
courts  varies,  but  it  is  believed  that  in  general  at  least  two 
books  are  kept  of  the  proceedings  of  the  ordinary  court — a 
motion  roll  and  a  minute-book.  In  the  former  are  entered 
for  each  court-day  all  the  causes  which  are  to  be  called  that 
day.     These  may  be  enrolled  either  by  order  of  the  Sheriff, 


(€)  39  &  40  Vict  c.  70,  §  4. 
(/)  16  &  17  Vict  c.  80,  §  42. 
{§)  89  ft  40  Vict  e.  70,  §  5. 


(A)  16  &  17  Vict.  &  80,  §§  44,  45, 
And  47. 
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or  by  the  Sheriff-Clerk  in  the  course  of  his  official  duty, 
or  by  the  Sheriff-Clerk  on  the  motion  of  either  party. 
In  the  two  former  cases  there  are  no  special  regulations 
as  to  notice  of  enrolment,  but  the  Sheriff  must  take  care  not 
to  put  either  party  to  disadvantage.  When  the  cause  is 
enrolled  by  one  of  the  parties,  the  notice  to  be  given  is 
fixed  by  regulation  or  usage  in  each  court,  but  in  general 
the  party  must  give  to  the  clerk  and  to  the  opposite  party 
forty-eight  hours'  notice  of  the  enrolment  of  an  ordinary 
action,  and  twenty-four  hours'  notice  in  the  case  of  an 
action  requiring  eztraordiuary  despatch.  The  notice  must  be 
in  writing,  and  must  be  delivered  at  the  office  of  the  opposite 
agent,  or  posted  to  him.  The  notice  specifies  the  purpose 
of  the  enrolment;  which  sometimes  is  inserted  also  in  the 
motion  roll.  For  convenience,  the  motion  roll  may  be 
classified;  keeping  new  causes,  causes  for  closing  records,  or 
other  causes,  by  themselves ;  and  sometimes  copies  of  it  are 
printed  and  issued  to  the  agents.  The  roll  usually  contains 
a  space  on  which  the  clerk  makes  a  jotting  of  the  judge's 
deliverance,  to  be  afterwards  extended  and  signed. 

The  minute-book  (or  "diet-book")  usually  contains  a 
memorandum  of  all  important  proceedings  not  appearing  on 
the  motion  roll — such  as  short  references  to  interlocutors 
pronounced  by  the  Sheriffs,  orders  by  them  for  regulating 
the  business,  memoranda  of  appearances  entered,  proofs  taken, 
papers  lodged,  and  other  steps  in  processes.  In  some  courts 
the  commendable  practice  is  followed  of  having  a  separate 
book  for  minuting  all  decrees.  There  is  also  kept  in  some 
places  a  book  which  is  very  convenient  for  the  agents,  namely, 
a  register  of  all  appearances  which  have  been  entered 

7.  Processes  and  Pleadings.— The  petitions,  defences,  and 
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the  Other  yarioas  pleadings,  and  productions,  as  they  are  lodged, 
are  inventoried,  and  then  are  kept  together  and  form  the 
processes.  In  the  Ordinaxy  Court,  the  role  is  that  while  the 
pleadings  are,  in  so  far  as  they  deal  with  fact,  either  written 
or  printed,(i)  all  argument  is  oral ;  but  in  some  exceptional 
cases  there  is  still  power  to  order  an  argument  to  be  put  in 
writing.  The  processes  while  current  may  be  borrowed  by 
agents  practising  within  the  sheriffdom,  and  the  agents  are 
liable  to  pecuniary  penaltie8(^')  and  to  "  captions  "(k)  if  they 
fail  duly  to  return  them.  If  any  of  the  pleadings  are  lost  or 
destroyed,  a  copy  proved  and  authenticated  to  the  satisfaction 
of  the  Sheriff  may  be  substituted.(Q 

8.  Interloctitor  Sheets. —  The  original  orders  themselves 
are  written  on  what  is  called  the  interlocutor  sheet — a  paper 
put  up  with  every  cause,  and  reserved  for  orders  by  the 
judge,  or  matters  specially  appointed  by  statute  to  be  put 
into  it.(m)  It  never  was  the  practice  in  the  Sheriff  Court  to 
write  the  judge's  orders  in  the  minutes  of  the  Court.  The 
present  practice,  however,  is  somewhat  different  from  the 
old,  under  which  incidental  orders  were  written  on  the 
proceedings  to  which  they  referred,  and  only  important  orders 
on  the  interlocutor  sheet.  Great  care  requires  to  be  taken  of 
the  interlocutor  sheet,  because  if  it  be  lost  it  cannot  be 
replaced  as  if  it  were  a  lost  pleading,('n)  and,  if  there  be 
remedy  at  all,  there  seems  to  be  none  short  of  a  proving  of 
the  tenor. 

(i)  89  k  40  Vict  c.  70,  §  7.  (»)  Cofton  v.  Cofton,  18th  March, 

(/)  IbitL  §  21.  1875,  2  R.  599.     The  case  was  under 

{Jt]  Jnfra^  chap,  ill  the  Court  of  Seasion  Act  of  1868,  bat 

(0  39  k  40  Vict  c.  70,  g  11.  its  terms  are  exactly  the  same  as  the 

(m)  A.  S.,  10th  July,  1839,  g  162.  Sheriif  Court  Enactment. 
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IV.  hk/,iif,r,  1%  A»EscE  A3ro 

V,   Pfc/:/r£ATATKW  FOB  WW 
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VL  Vktzscol 


Tut:  normal  proceedingB  in  the  action  whidi  lequires  to  be 
timd  to  enforce  the  paymeDt  of  a  sum  of  money  exceeding  £50 
hi  amount,  and  which  may  be  nsed  (nnder  certain  restrictions 
an  to  expenses)  for  all  amonnts,  will  form  the  subject  of  the 
present  chapter.  The  petition  by  which  the  defender  is  to  be 
brought  into  court  will  be  considered  in  the  first  section.  The 
•ccond  will  treat  of  the  mode  of  serving  the  writ ;  and  the 
third  of  the  mode  in  which  the  defender  enters  appearance  to 
defend.  The  fourth  section  will  consider  what  the  pursuer  may 
do  if  the  defender  fail  to  enter  appearance  when  first  called 
on,  and  what  subsequent  opportunity  the  defender  has  for 
Hupplying  the  omission.  Next,  supposing  the  defender  to  have 
entorod  appearance,  and  that  the  pursuer  is  unwilling  to  proceed, 
the  fifth  section  will  explain  the  defender's  remedy.  The  sixth 
and  flovonth  sections  will  explain  how  the  record  of  the  parties' 
written  pleadings  is  to  be  framed.    As  any  documents  referred 
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to  in  the  pleadings  ought  to  be  before  the  court,'  the  eighth 
section  will  explain  what  opportunity  a  party  has  of  tendering 
them  or  of  enforcing  their  production.  The  ninth  section  will 
assume  that  the  parties — one  or  other — ^require  to  submit 
evidence  to  the  court,  and  will  show  how  the  proof  is  to  be  taken. 
In  the  tenth  section  the  debate  and  the  decision  will  be 
considered ;  and  a  section  devoted  to  the  question  of  expenses 
will  conclude  the  view  of  the  ordinary  course  which  is  run  by 
the  great  majority  of  actions.  The  various  interruptions  to 
which  that  course  is  subject  will,  according  to  the  plan  of  the 
work,  be  treated  of  in  the  following  chapter. 


Section  I. — Of  the  Petition. 


1.  The  IrUroducUoTi. 

%  Hie  Puraner^g  DesignoHoru 

3k  Defender's  Designation, 

4.  The  Prayer. 

5.  Condescendence, 

6.  NcU  of  Pletis  in  Law. 


7.  Warrant  to  Cite. 

B.  Induciee. 

9.  AuiherUieation  of  Petition. 

10.  Authentication  of  Warrant, 

11.  Petition  not  to  he  borrouoed. 


The  form  of  Petition  in  the  ordinary  action  is  given  in  a 
Schedule  to  the  Act  of  1876.  The  petition,  taken  in  detail, 
consists  of  the  following  parts — (1)  the  introduction;  (2)  the 
name  and  designation  of  the  pursuer;  (3)  the  name  and 
designation  of  the  defender ;  (4)  the  prayer,  embracing  a  demand 
for  the  amount  claimed,  and  a  demand  for  expenses;  (5)  a 
"  condescendence  "  or  articulate  statement  of  the  facts  forming 
the  grounds  of  action;  (6)  a  note  of  the  pursuer^s  pleas  in  law ; 
aiid  (7)  a  warrant  to  cite  the  defender,  containing  a  certifica- 
tion that  he  will  "be  held  confessed"  if  he  do  not  appear,  and 
• —  if  the  pursuer  desires  it  —  a  precept  to  arrest  on  the 


.  I 
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dependence.   There  may  be  appended  any  aoooont  referred  to  in 
the  petition,  and  the  whole  must  be  doly  authenticated,  (a) 

1.  The  Xntrodnetion* — ^The  introduction  requires  no  notice. 
It  simply  gives  the  name  of  the  sheriffiiom,  in  which  the  action 
is  raised,  and  the  name  of  the  place  where  the  courts  are  held, 
at  which  it  is  proposed  that  the  action  should  be  conducted. 

2.  The  Ponuer's  Dengnatian.— The  pursuer  is  set  forth 
by  name  and  by  designation,  and  wherever  he  sues  in  any 
special  character, — ^as  trustee,  or  inspector,  or  otherwise — 
what  it  is  must  be  stated.  The  designation  need  not  be  that 
by  which  he  is  generally  known ;  it  is  enough  if  it  serve  to 
point  him  out,  and  be  correct  as  applicable  to  him  at  the 
time.  Thus,  a  barrister-at-law  was  thought  to  have  sufficiently 
designed  himself  by  saying  that  he  resided  at  a  particular  place, 
although  he  did  not  give  his  usual  designation,  and  though 
he  had  resided  at  the  place  just  long  enough  to  found  a  juris- 
diction as  against  himself.  (6) 

The  number  of  pursuers  who  may  sue  in  one  action  is  not 
limited,  provided  they  have  a  community  of  interest  Thus, 
two  persons  who  have  been  injured  by  the  same  accident,  or  who 
complain  of  the  same  slander,  may  sue  for  damages  in  the 
same  petition,  provided  always  that  there  be  separate  con- 
clusions for  the  damages  payable  to  eaoh.(c)  These  are 
extreme  examples  of  what  is  to  be  taken  as  community  of 
interest :  the  pursuers  there  have  nothing  more  in  common 
than  an  interest  to  save  expenses  by  making  one  trial  serve 
in  place  of  two.     If  the  acts  of  which  two  pursuers  complain 

(a)  89  &  40  Vioi  o.  70»  Sch.  A.  (e)  Kevey  v.  Mardoch,  11th  March, 

(h)  Joel  V.  QUI,  23rd  Nov.  1859,  22      1857,  8  D.  888 ;  Harkes  r.  Mowat,  4ih 
D.  6.  March,  1862,  24  D.  701. 
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are  different^  it  does  not  give  them  a  community  of  interest 
that  they  have  both  been  done  by  the  same  defender,  because 
here  nothing  at  all  could  be  gained  by  having  the  matters 
mixed.  (cQ  Indeed  the  practice  of  pursuers  joining  in  one 
action  where  their  interests  are  separable  is  in  general 
iuconvenient,  and  is  not  common* 

Wherever  parties  sue,  not  as  individuals,  but  in  some  special 
character,  their  title  must  be  set  forth.  This  is  not  only 
expressly  required  by  the  Act  of  1876,  but  though  it  may 
appear  to  be  simply  a  part  of  the  description  of  the  pursuer,  it 
is  also  necessary  because  it  really  forms  part  of  the  grounds 
of  action.(6)  Execviors  are  designed  by  setting  forth  their 
names  and  residences  and  the  titles  under  which  they  act. 
They  need  not  confirm  to  the  debt  till  before  extract ;  but 
their  title,  whether  it  be  under  testament  or  decree-dative, 
must  be  complete  before  proceedings  are  commenced  (/)  It  is 
preferable  to  set  forth  the  names  of  all  the  acting  executors, 
but  in  special  circumstances  action  would  be  sustained  at  the 
instance  of  a  majority,  (gr)  Trustees  are  designed  in  like  manner 
and  there  is  no  doubt  that  actions  by  them  may  be  raised  in 
name  either  of  the  quorum  fixed  by  the  deed,  or,  if  there  be 
no  quorum,  of  the  majority  of  those  accepting.(A)  A  'pupil, 
if  he  has  no  tutors,  raises  the  action  in  his  own  name,(i)  and 
when  it  comes  into  Court  a  curator  ad  litem  is  appointed. 
If  a  pupil  have  a  tutor,  as  when  his  father  is  living,  he 
cannot  carry  on  an  action  in  his  own   name.     It  does  not 

(d)  Gibson  v.   Macqueeo,  5th  Dec.  {g)  McLaren  on  Wills,  vol.  li.  p.  185. 

1S66,  5  Macph.  113.  (A)  Blisset's     Trastees     v.     Hope's 

{e)  Smith  v.  Stoddort,  5th  July,  1850,  Trnstees,  7th  Peb.  1854,  16  D.  482. 

12  D.  1185 ;  Anderson  v.  Duncan,  9th.'  (0  Fraser  on  Parent  and  Child  (edited 

Jan.  1S61,  23  D.  258.  by  Cowan),  p.  153.      Inhibition  and 

If)  Malcolm  v.  Dick,  Sth  Nov.  1866,  arrestment  may  be  nsed  in  the  pupil's 

5  Kacph.  18.  name. 
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seem  essential  that  the  tutor's  concurrence  be  set  forth,  though 
the  proper  form  seems  clearly  to  be  that  the  tutor  should  not 
only  be  designed,  but  that  he  should  raise  the  action  as  tutor, 
and  conclude  for  payment  to  himself  in  that  capacity.  0*)  -^ 
minor  above  puberty  without  curators  sues  in  his  own  name, 
and  after  the  action  is  brought,  the  Sheriff,  if  either  party 
ask  it,  may  appoint  a  curator  ad  litem,(k)  If  the  minor 
have  curators  he  ought  to  set  them  forth  in  the  petition  as 
consenting  to  the  action,  though  doubtless  the  consent  might 
be  given  afterwards.  (Z)  A  married  tvoman  sues  in  her  own 
name,  and  her  husband  either  concurs  with  her  in  suing,  or 
when  he  refuses,  and  the  case  is  one  which  she  can  sue  with- 
out his  consent,  a  curator  ad  litem  may  be  appointed.(m) 

When  a  company  is  pursuer  it  is  necessary  to  make  a  very 
unmeaning  distinction.  If  the  company  have  what  is  called 
a  "social "  name, — that  is,  a  name  made  up  of  that  of  persons, 
such  as  **  Jones,  Smith  &  Co.," — it  may  sue  and  be  sued  by 
the  name  of  the  firm,  with  the  addition  always  of  such  refer- 
ence to  its  business  and  ofBce  as  may  serve  to  point  it  out. 
This  holds  though  there  be  no  one  of  the  name  of  Jones  or 
Smith  in  the  company,  (n)  If,  however,  there  be  what  is 
called  a  "  descriptive  "  name, — that  is,  a  name  not  consisting 
of  surnames,  such*as  the  Aberdeen  Qas  Company, — ^the  names 
of  three  partners  of  the  company  must  be  joined  with  it 
before  it  can  sue.(o)     Officials  cannot  sue  in  name  of  the 


0*)  Fraser,  ut  iupra, 

{h)  Mackay's  Court  of  Session  Prac- 
tice, ToL  L  p.  313. 

(0  Fraaer,  p.  378. 

(m)  Horn  V.  Sanderson, 9th  Jan.  1872, 
10  M.  295;  Wilkinson  v.  Bain,  9th 
Nov.  1880,  8  B.  72.  Much  of  the 
authority  of  the  older  cases  is  indirectly 
abrogated  by  the    Married   Women's 


Property  Acts  of  1881  and  1877. 

(n)  Wilson  v,  Ewing,  20th  Jan.  1836, 
14  a  262;  Thomson  v.  Johnstone,  80th 
Nov.  1836, 15  S.  178,  and  other  authori- 
ties cited  in  Clark  on  Partnersh^),  toL 
I  p.  542. 

(o)  London  and  Edinburgh  Ship- 
ping Co.,  19th  June,  1841,  8  D.  1045, 
Clark  on  Partnership,  voL.L  p.  540. 


•        »    '- 


Ch.  IL,  a  L]  THE  PETITION.  105 

company.  Banking  companies  sue  in  a  particular  manner,  by 
their  firm  and  the  addition  of  a  i-egistered  o£Soer.  This  is 
regulated  by  a  special  Act  of  Parliament,  (p)  Companies 
incorporated  under  the  Companies  Act,  1862,  sue  in  the 
manner  specially  provided  by  it,  that  is,  as  corporations  in 
their  corporate  names.(j)  Wherever  there  are  special  incor- 
porating Acts,  these  ought  to  be  consulted  before  framing 
the  petition. 

3.  Defenders'  DesignatioxL  —  The  defenders  must  be 
designed  in  the  same  way  as  the  pursuers.  Care  must  be 
taken  to  give  their  names  and  residences  as  accurately  as 
possible,  though  trifling  inaccuracies  of  an  excusable  kind, 
where  there  is  no  doubt  about  the  person  intended,  will  be 
disregarded.  Thus,  a  defender  whose  name  was  William  John 
Munro,  but  who  sometimes  signed  William  Munro,  was  not 
allowed  to  object  to  a  summons  in  that  style,  (r)  In  another 
case,  a  widow,  designed  by  her  residence  together  with  the 
name  and  designation  of  her  deceased  husband,  was  not 
allowed  to  object  that  a  mistake  had  been  made  as  to  her 
maiden  sumame.(8)  In  a  similar  case,  an  objection  founded 
on  an  error  as  to  the  christian  name  of  a  married  woman  was 
repelled. (Q  In  all  such  cases  the  principle  is,  that  the 
designation  is  sufficient  if  there  is  no  room  for  doubt  as  to 
the  person  intended.  As  the  pursuer  may  often  not  have 
much  knowledge  of  the  defender's  designation,  it  would  be 
absurd  to  require  anything  more  from  him. 

Although  pursuers  are  not  permitted  to  join  together  to 

(p)  7  Gea  IV.  o.  67.  {$)  Mnir  v.  Hood,  10th  July,  1845, 

iq)  25  &  26  Yict  c.  89,  §  18.  7  D.  1009. 

(r)  Guthrie  v.Mmiro,  27th  Feb.  1883,  (t)  Hagwrt  v.  Bobertson,  20ih  Dec. 

11  a  465.  1884,  13  &  234. 
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sue  on  separate  grounds  of  action,  it  is  competent  to  include 
several  defenders  on  separate  grounds,  provided  the  number 
of  six  be  not  exceeded.(u)  This  power,  however,  is  very 
little  used  (except  in  actions  of  removing).  It  is  the 
remains  of  a  system  under  which  the  obtaining  of  a  writ  from 
the  Sheriff  was  a  more  serious  undertaking  than  at  present, 
and  when  a  pursuer  was  therefore  anxious  to  include  in  it 
everybody  against  whom  he  had  at  the  time  any  claim*  The 
power  is  not  suited  to  the  present  forms  of  pleading.  There 
is  no  Umit  to  the  number  of  defenders  who  may  be  sued 
(on  the  same  ground  or  grounds  of  action)  as  being  liable 
jointly,  or  jointly  and  severally,  according  to  the  nature  of 
the  case. 

If  the  defenders  are  sued  in  any  special  character,  care 
must  be  taken  to  set  that  forth,  and  to  do  so  accurately.  If 
it  be  erroneously  set  forth,  the  action  will  be  liable  to  be  dis- 
missed, even  though  it  should  appear  that  the  defenders  were 
liable  in  some  other  capacity.  Thus,  in  a  case  where  a 
person  was  sued  as  owner  of  a  certain  ship,  the  action  was 
dismissed  on  its  turning  out  that  he  had  no  share  in  it, 
although  it  was  apparent  that  he  was  liable  for  the  debt  as 
having  had  the  use  and  management  of  the  vessel  when  it 
was  contracted,  (v)  The  example  is  probably  one  of  the  over 
anxious  application  of  the  rule,  but  the  rule  itself  is  neces- 
sary, and  the  reason  is  that  when  defenders  are  sued  in  any 
special   capacity,  such  as  that  above  mentioned,  or  that    of 

(tt)  A.  a,  lOth  Jidy,  1839,  §  9.    The  der  sued  ;  Barr  v.  NeOaon,  20th  March, 

limit  does    not    apply   to   actions   of  1868,  6  M.  651. 

mnltiplepoinding,    maills    and   duties,  (v)  Dempster    v.    Drybicngh,    28th 

poindiDg  of  the  gromid,  and  forthoom-  Nov.  1887,  16  S.  109.    Probably  such 

ing.    It  is  hardly  necessary  to  say  that  a  mistake  would  now  be  allowed  to  be 

there  must  be  oonolusionB   capable  of  amended, 
being  applied  separately  to  each  defen- 
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executors,  or  trustees,  the  designation  in  so  far  truly  forms 
part  of  the  grounds  of  action. 

Executors  and  trustees,  when  defenders,  are  designed  in 
the  same  way  as  if  they  were  pursuers.  A  summons  against 
a  pupil  is  directed  not  only  against  him,  but  also  against 
his  tutors  nominatimy  when  they  are  known,  or  against 
tutors  and  curators  generally,  if  he  any  has,  when  he  has  no 
known  tutors,  (tc;)  An  action  against  a  minor  must  be 
directed  also  against  his  curators,  naming  them  if  they  are 
known,  and  if  not  designing  them  generally ;  but  the  cases 
of  minors  and  pupils  differ  in  so  far  that  if  the  guardians  be 
omitted  in  the  case  of  a  minor  they  may  be  called  afterwards 
in  the  course  of  the  process,  while  in  the  case  of  a  pupil  they 
may  not  (a;)  If  the  minor,  whether  under  or  over  pupillarity, 
have  a  father  living,  it  is  enough  to  call  the  minor  individually, 
and  his  father  as  curator-at-law.(3^)  Tutors  and  curators  when 
not  known  are  called  edictally.(0)  If  no  guardians  should 
appear,  it  is  essential  in  the  case  of  a  pupil,  that  a  curator  ad 
litem  be  appointed ;  and  in  the  case  of  a  minor  above  pupil- 
larity, the  same  course  is  to  be  recommended,  but  is  not,  unless 
demanded  by  one  of  the  parties,  essential,  (a)  Against  married 
women  actions  are  directed  by  calling  them,  and  their  husbands 
for  their  interest. 

Companies  are  sued  in  the  same  manner  as  they  sue. 

4.  The  Prayer. — ^The  prayer  begins  by  a  reference  to  the 
condescendence  and  pleas  in  law  which  are  to  follow,  and  then 
prays  the  Court  to  grant  a  decree  against  the  defender  ordain- 

(w)  E.  of  Craven  v.  Lord  Elibank's  (y)  89  &  40  Vict.  c.  70,  §  12  (4). 

Tnistoes,  9th  March,  1854, 16  D.  811 ;  (s)  Ihid, 

FnuKT,  ui  tupretj  p.  16L  (a)  Canningham  v.  Smith,  8th  Jan. 

[x)  Thomson  if,  Livingston,  14th  Not.  1880,  7  R.  424. 
1863,  2  Macph.  114  ;  Fraser,  p.  379. 
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ing  him  to  pay  to  the  pursuer  a  sum  of  money  which  must  be 
definitely  stated.  Payment  may  be  demanded  in  one  sum  or 
by  instahnents,  according  to  circumstances,  and  either  at  the 
present  or  a  future  day.  Everything,  however,  must  be 
definite.  This  rule  was  applied  with  some  strictness  in  an 
action  of  damages,  which  was  dismissed  because  the  pursuers 
concluded  for  payment  of  a  sum  to  be  disposed  of  "  in  manner 
to  be  mentioned  in  the  course  of  the  process  to  follow 
hereon."(&)  If  it  be  intended  that  the  defenders,  where  there 
are  more  than  one,  should  be  found  liable  jointly  and  seve- 
rally, that  must  be  specially  concluded  for,  because  otherwise 
the  Court  will  have  power  only  to  find  them  liable  jointly. 
Under  the  old  practice  the  conclusion  contained  a  reference  to 
the  grounds  of  action,  but  under  the  new  practice  there  must 
be  no  statement  of  them  in  it.(c)  There  is  occasionally  some 
difficulty  in  complying  with  this  requirement  where  dilBTerent 
sums  are  claimed  in  one  petition,  but  the  pursuer  must  always 
use  the  utmost  care  to  avoid  the  introduction  into  the  prayer 
of  anything  like  statement  of  £aucL 

Interest  and  expenses,  if  wanted,  must  be  specially  prayed 
for.(d)  The  law  was  always  so  with  regard  to  interest.  With 
regard  to  expenses,  it  was  formerly  in  the  power  of  the  Court 
to  give  them  though  they  were  not  asked  ;  (e)  but  after  the 
distinct  provision  of  the  Act  of  1876  on  this  point,  this  prac- 
tice could  not  now  be  followed. 

6.  Oondescendence. — After  the  prayer  for  payment  of  the 
sum,  the  petition  contains  a  concise  statement  of  the  ground 
or  grounds  upon   which  it  is  demanded,  stated  articulately 

(5)  Mackintosh  v.    M^Tayiah,    19th  {d)  89  k  40  Vict  o.  70,  Sch.  A.  Note. 

June,  1828,  6  S.  994.  {e)  Heggie  v.  Stark,  let  March,  1826, 

(c)  89  &  40  Vict  a  70,  §  6.  4  S.  510 ;  1592  c.  144. 
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in  what  is  called  the  Condescendence.  The  statement  is  one  of 
£Act  only — all  argument  or  comment  being  rigidly  excluded — and 
it  must  be  made  succinctly  and  without  quotation  from  documents 
except  where  indispensable.  (/)  The  object  should  always  be  to 
set  forth  clearly  every  fact  that  is  required  and  nothing  more. 
Leaving  the  law  to  be  noted  afterwards,  the  Condescendence 
simply  sets  forth  such  facts  as  it  is  necessary  for  the  petitioner 
to  establish  in  order  to  show  that  the  sum  claimed  is  due. 

In  former  times,  there  was  a  great  deal  of  discussion  as  to 
the  amount  of  fact  which  required  to  be  set  forth  in  the 
initial  writ.  The  rule  in  use  before  the  Act  of  1853,  as  laid 
down  by  the  Court,  was  that  the  summons  (which  then  began 
the  process)  had  to  be  perfect  and  complete  ab  initio  in 
everything  which  was  of  the  essence  of  the  action,  whether  in 
the  averment  of  what  was  an  essential  quality  or  of  what  was 
a  proper  ground  of  action.(9)  This  rule,  not  remarkable  for  its 
perspicuity,  did  not  differ  in  substance  from  the  terms  of  the  Act 
of  Sederunt  of  1839,  which  required  that  the  summons  should 
contain  a  concise  and  accurate  statement  of  the  facts,  and  should 
set  forth  in  explicit  terms  the  nature,  extent,  and  grounds  of  the 
complaint  or  cause  of  action,  as  well  as  the  conclusions  deduced 
therefrom. (A.)  The  Act  of  1853  so  far  altered  these  rules  as 
to  make  it  neither  requisite  nor  proper  for  the  summons  to 
contain  a  statement  of  the  £acts  in  the  detailed  way  in  which 
they  used  to  be  given ;  but  there  was  no  dispensation  from 
the  necessity  of  stating  the  grounds  of  action.  However 
briefly  they  might  be  stated,  still  they  had  to  be  there  (i) 
And  this  rule  is  still  in  force.  The  *'  grounds  of  action  ** 
must  still  be  stated,  though  they  must  be  stated  succinctly. 

{/)  99  &  40  Vict  a  70,  g  6.  (t)  Cameron  v,  Hunilton,  Ist  Feb. 

ig)  DaUae  v.  Maiiii,14th  June,  1853,  1856,  18  D.  428 ;  16  &  17  Vict,  a  80, 

15  D.  746.  S  8. 
(A)  A.  a,  lOih  July,  1839, 1 10. 
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What  is  a  complete  statement  of  the  grounds  of  action  must 
depend  greatly  on  the  nature  of  the  case.  The  character  in 
which  the  pursuer  sues  has  already  been  given,  but  his  title 
to  sue,  that  is,  the  fact  which  grounds  his  right  to  make  the 
particular  demand,  must  also  of  course  always  appear.  (^')  An 
action  upon  an  account  is  completely  libelled  by  referring  to  it 
by  the  date  of  its  commencement  and  of  its  termination,  setting 
forth  that  the  defender  incurred  it,  and  annexing  it.  An 
action  upon  a  bill  or  other  written  document  or  contract  is 
libelled  by  setting  forth  the  names  of  the  parties  to  the 
document,  with  its  date  or  dates,  and  briefly  mentioning  the 
obligation  undertaken  by  it.  If  any  fact  such  as  notice 
of  dishonour  requires  to  be  proved  in  order  to  make  the 
defender  liable  on  the  document,  the  time  and  place  of  giving 
it,  and  tiie  name  of  the  holder  at  whose  instance  it  was  given 
should  be  set  forth.  Where  the  action  is  to  be  laid  not  only 
upon  the  contract,  but  upon  the  debt  constituted  by  it,  the 
latter  should  be  specially  set  forth,  as  it  forms  a  different 
ground  of  action.  It  is  often  difficult  to  distinguish  between 
mere  details  of  proof  and  what  forms  part  of  the  grounds  of 
action.  Wherever  some  matter  must  invariably  be  proved  or 
admitted  before  the  pursuer  can  succeed  in  any  action  of  the 
kind,  the  statement  of  that  may  be  taken  as  forming  part  of 
the  grounds  of  action,  while  the  details  as  to  how  it  came  about 
in  the  individual  case  may  be  rejected.  Thus,  if  it  appeared 
that  a  slander  was  pronounced  in  such  circumstances  that  the 
defender  could  in  no  case  be  made  liable  for  it  imless  he  spoke 
maliciously  and  without  probable  cause,  the  condescendence 
must  set  forth  malice  and  want  of  probable  cause.(i)  Where 
a  sum  is  due  in  virtue  of  some  special  Act  of  Parliament,  the 

ij)     Kilmarnock     Magistrates     v,         (k)  See  Cameron  v.  Hamilton,  tttj>ro, 
Mather,  19th  Feb.  1869,  7  M.  548.  note  (»). 
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Act  must  be  set  forth.  This  does  not  meaa  that  Acts  changing 
or  adding  to  the  common  law  must  be  recited.  It  applies  to 
sums  due  to  persons  under  Local  and  Personal  Acts,  and  to 
penalties  incurred  under  Public  Acts,(!)  though  the  preferable 
place  for  making  any  reference  to  a  Public  Act  is  in  the  Pleas 
in  Law.  It  seems  unnecessary  (though  advisable)  to  notice  a 
continuing  Act.(m) 

It  is  impossible  to  go  farther  into  this  matter  of  setting 
forth  the  grounds  of  action,  because  to  do  so  would  be  to  go 
over  every  possible  sort  of  claim.  The  pursuer  must  always 
take  care  that  he  sets  forth  enough  both  to  make  his  petition 
relevant  as  it  stands  and  to  give  him  a  basis  for  going  after- 
wards into  farther  details  if  requisite.  If  the  petition  be 
incomplete,  the  pursuer  must  then  take  into  consideration 
whether  the  requisite  changes  on,  or  additions  to,  the  grounds 
of  action  may  not  be  made  in  revising  the  condescendence,  or 
in  an  amendment  of  the  libeL  He  should  get  the  opportunity 
of  making  them  in  one  or  other  of  these  ways.  The  practice 
of  sustaining  the  defence  of  want  of  relevancy  or  specification, 
without  affording  the  pursuer  an  opportunity  of  meeting  it, 
was  always  thoroughly  bad,(n)  and  is  now  contrary  to  the  terms 
of  the  Act  of  1876.(o) 

6.  Note  of  Pleas  in  Law.— The  petition  contains  a  note  of 
the  pleas  in  law  which  the  pursuer  is  to  maintain.  This  note 
is  meant  to  indicate  the  legal  principles  which,  when  taken 
along  with  the  facts  set  forth  in  the  condescendence,  show  the 
sum  claimed  to  be  due.     There  are  few  things  more  difficult 

it)  Glasgow,   Aiidrie,  &c.,  RaQway  1858,  20  D.  672. 

«.  Tennent,  7th  De&  1848,  11  D.  212 ;  (n)   Maiuon  v.  Dundaa,  18th  De& 

Hnniu  V.  Munro,  81«t  Jan.  1845,  7  D.  1870,  9  MacpL  272. 

358.  (0)  89  &  40  Vict  o.  80,  S§  18  and  24. 

(m)    Ranlrine  «.   Brown,  24th  Feb, 
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to  do  well  than  to  make  a  plea  in  law.  Abstract  legal 
propositions^  on  the  one  hand,  are  not  pleas  in  law.  On  the 
other  hand,  the  error  may  be  committed  in  the  opposite 
direction.  Thas,  a  note  that,  '*  in  the  circumstances  set  forth 
in  the  condescendence  the  pursuer  is  entitled  to  decree  as 
asked,  with  expenses,"  is  not  a  plea  in  law.  Commenting  on 
this  form,  the  Lord  President  Inglis  defined  a  plea  in  law  as 
''  a  distinct  legal  proposition  applicable  to  the  facts  of  the  case." 
The  plea  which  the  Court  allowed  to  be  substituted  may  be 
taken  as  a  good  example.  It  explains  of  itself  the  nature  of 
the  case,  and  was  in  these  terms : — ''  The  pursuers  having 
been  employed  by  the  defender  as  shipbrokers  to  procure  a 
charter  of  the  defender's  vessel,  and  having  in  respect  of  said 
employment  performed  the  acts  and  rendered  the  services  set 
forth  in  the  condescendence,  are  entitled  to  decree  in  terms  of 
the  conclusions  of  the  libel,  with  expenses."(p) 

Each  plea  should  be  complete  in  itself,  and  each  should  set 
forth  some  ground  in  law  on  which  the  pursuer  maintains  that 
one  or  more  of  his  conclusions  should  be  granted  ;  or,  if  there 
be  a  question  as  to  the  mode  of  proof,  on  which  he  maintains 
that  proof  of  some  kind  is  competent  or  incompetent,  as  the 
case  may  be.  The  multiplication  of  incomplete  pleas  in  law, 
which  advance  the  pursuer  only  a  step  towards  his  conclusion, 
is  both  inconvenient  and  confusing,  and  is  liable  to  the  objection 
of  being  argumentative.  When  the  practitioner  feels  tempted 
towards  this  course  it  should  be  remembered  that  in  very  many 
cases  there  is  not  room  for  the  pursuer  having  more  than  one 
plea  in  law. 

7.  Warrant  to  Oite. — ^The  next  portion  of  the  initial  writ 
is  the  direction  to   cite.     This  is  in  the  form  of  an  inter* 

(p)  Young  V,  Graham,  20th  Nov.  1860,  28  D.  86. 
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locator  upon  the  petition.  It  grants  warrant  to  cite  the 
defender ;  and  the  manner  in  which  he  is  to  be  cited,  that  is 
to  say,  whether  edictally  or  in  common  form,  should  be  set. 
forth.  It  will  be  advisable  also  expressly  to  order  service  on 
the  defender  of  a  copy  of  the  petition  and  deliverance,  lest 
this  necessary  part  of  a  citation  should  be  omitted  by  the 
officer.  The  indudcB  upon  which  the  defender  is  to  be  cited, 
that  is,  the  time  which  the  defender  is  to  be  allowed  to  make 
up  his  mind  whether  he  is  to  defend,  must  of  course  be  stated 
in  every  case.  The  warrant  next  provides  for  his  meaning  to 
do  so,  and  ordains  the  defender  to  lodge  with  the  Clerk  of 
Court  a  notice  of  appearance  within  the  indudce.  The  penalty 
for  failure  to  do  this  is  not  stated  more  distinctly  than — ^in 
very  old  language — as  being  the  **  certification  of  being  held 
as  confessed."  Lastly,  the  warrant  is  to  contain  any  interim 
order  which  it  may  be  proper  to  grant.(3) 

8.  Xnducise. — The  Act  of  1876  has  a  clause  (§  8)  to  regulate 
the  ])eriod  of  inducicB  on  petitions.  It  says  that  petitions 
may  proceed  on  seven  days',  or  if  the  defender  reside  on  an 
island  or  out  of  Scotland,  on  fourteen  days'  warning.  These 
periods  mean  that  the  notice  of  appearance  must  be  lodged 
on  the  seventh  or  fourteenth  day  after  citation.  The  Act^ 
however  (§  8,  1),  says  that  where  a  shorter  warning  is  in 
force  at  its  passing  it  shall  still  be  sufficient;  and  this 
will  meet  the  case  of  its  being  competent  under  any  special 
form  of  proceeding  to  give  shorter  warning.  In  the  case  of 
certain  petitions,  the  Sheriflf,  before  the  Act,  fixed  such  warn- 
ing in  each  case  as  he  thought  proper.  This  power  he  may 
now  exercise  in  any  petition,  the  Act  of  1876  saying  (§  8,  2) 
that  he  may  shorten  the  inducim  as  he  shall  see  fit  in  any 

(9)  39  &  40  Viet.  c.  70,  Sched.  A. 
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case  which  he  considers  to  require  special  despatch. (r)  For 
edictal  citations  the  induci<B  are  fourteen  days ;(«) — except  in 
the  case  of  the  tutors  or  curators  of  a  minor,  who  are  called 
edictally  upon  the  same  inducice  as  the  principal  defender,  (f) 

9.  The  Authentication  of  Petition.— The  only  direction  in 
regard  to  the  authentication  of  the  petition  which  is  contained 
in  the  Act  of  1876  is,  that  every  writ  shall  be  signed  by  the 
pursuer  or  his  law-agent,  who  shall  add  his  address. — (Sched. 
A,  note.)  This  enactment  will  be  complied  with  if  the  writ  be 
signed  once,  in  which  case  the  proper  place  for  the  siguature 
will  be  at  the  end  of  the  note  of  pleas  in  law,  and  this  has  been 
decided  to  be  sufficient  ;{u)  but  if  anyone  should  want  to  be 
ver}^  particular  about  forms,  he  may  sign  the  prayer  also. 
Annexed  accounts  need  not  be  signed,(t;)  and  it  seems  quit« 
unnecessary  to  sign  each  page  of  the  petition. 

It  was  formerly  held  that  as  the  whole .  summons  which 
began  the  action  was  a  writ  of  the  Court,  any  erasure  or  other 
serious  defect  in  an  essential  part  of  it  would  be  fatal.  (t(;) 
This,  however,  was  subject  to  the  exception  that  as  the  rules 
as  to  the  authentication  of  the  summons  were  not  rules  enact- 
ing new  solemnities,  but  were  mere  expressions  of  the  older 
practice,  they  were  not  to  be  taken  as  imperative,  and  there- 
fore not  to  be  applied  so  as  to  throw  out  the  writ  where  they 
were  substantially  complied  with,  and  where  everything  had 
been  done  requisite  to  show  that  the  writ  was  authentic  and 
unobjectionable  in  all  essential  points,  (^r)     As  under  the  new 

(r)  Muir  r.  More  NiBbet,  3rd  Nov.  (r)    Cunningham    r.    Milroy,    22nd 

1S81, 19  S.  L.  R.  59.  March,  1865,  3  M.  783. 

(<)  89  k  40  Vict  c.  70,  §  9.  (tc)  Taylor  r.  Malcolm,  5th  March, 

(t)  A.  S.,  1889,  §  22.  1829,  7  S.  547. 

(tt)  Sharp  V.   M'Gowan,  4th    July,  {x)  Bobinson    r.    \^ttenberg,    16th 

1879,  6  R.  1208.  Pec.  1860,  23  D.  181. 
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practice,  the  warrant  of  citation  is  the  only  part  which  is  even 
in  form  the  writ  of  the  Court,  these  rules  do  not  now  apply 
in  precise  terms,  but  they  apply  in  substance.  The  warrant 
to  cite  adopts  the  previous  petition,  and  as  no  petition  on 
which  a  deliverance  has  been  pronounced  can  be  altered  with- 
out the  authority  of  the  court,  an  erasure  in  it,  which  might 
leave  it  doubtful  whether  it  had  been  altered  before  or  after 
the  deliverance,  might  be  a  very  serious  matter. 

10.  Authentication  of  Warrant— The  warrant  must  be 
authenticated  by  the  signature  of  the  Sheriff  or  Sheriff-Clerk. 
The  Sheriff's  signature  is  sufficient  in  every  case.  The  Sheriff- 
Clerk's  signature  is  sufficient  for  an  order  for  citation  (edictal 
or  otherwise)  containing  nothing  in  addition  except  a  warrant 
to  arrest  on  the  dependence,  (y)  It  would  seem  that  the 
Sheriff-Clerk  may  sign  the  warrant  though  the  mode  of  citation 
or  the  vndudai  should  not  be  the  ordinary  ones,  provided  they 
be  fixed  by  the  operation  of  the  law ;  but  where  the  Sheriff 
has  to  apply  his  mind  to  the  matter — ^for  instance,  where  he 
shortens  the  period  of  iriducice  as  an  act  of  discretion — it 
would  seem  that  he  ought  to  sign  the  warrant — (Sched.  A, 
note.) 

IL  Petition  not  to  be  Borrowed.— When  the  petition  is 
lodged  for  calling,  the  Sheriff-Clerk  cannot  give  it  up  again 
for  any  purpose  without  a  special  order  from  the  Sheriff  in 
writing.  In  defended  causes  provision  is  made  for  the  lodging 
of  a  certified  copy,  which  may  be  borrowed  in  place  of  the 
principal,  and  be  used  (when  necessary)  for  arresting  on  the 
dependence.— (Act  of  1876,  §  10.) 

iy)  Amstment  on  the  dependence  in  treated  in  the  following  chapter. 
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Section  II. — Of  the  Citation. 

1.  HotD  Service  Made,  12.  AecqpHng  Service. 

2.  N<m-po$tal  diation.  '   13.  Sehedtde  of  Citation  and  Service 

3.  Personal  Service,  Copy. 

4.  Service  at  DweUing-house.  i    14.  Execution  of  Citation, 

5.  Keyhole  Service.  15.  Defective  Citation. 

6.  Service  beyond  Sheriffdom.  16.  Service  by  Postal  Citntion. 

7.  Time  of  Service.  17.  By  u^m  (riven. 

8.  Special  Rules  in  Special  Cases.  18.  Letter  of  Citation — Contents. 

9.  Edictal  dtaiion — Foreigners.  19.  Letter  of  Citation — Address. 

10.  Edictal     Citation — Tutors    and      20.  Registration  and  Posting. 

Curators.  21.  Execution  of  Citaiion, 

11.  Equivalents  to  Service  not  Ad-   :    22.  Effect  of  Postal  Citation. 

mitted. 

1.  How  Service  Made. — The  petition,  after  the  warrant 
upon  it  has  been  duly  signed,  is  returned  by  the  Sheriff-Clerk 
to  the  pursuer,  in  order  to  its  being  served  upon  the  defender. 
This  service  is  made  in  two  ways,  the  one  through  delivery 
by  an  officer  of  court,  which  has  hitherto  been  the  only  way 
competent,  and  the  other  through  delivery  by  the  post-office, 
which  though  newly  introduced,  and  as  yet  optional,  has  been 
introduced  in  such  a  manner  that  it  will  likely  become  before 
long  the  only  way.(a)  As,  however,  the  statute  introducing 
the  citation  by  post,  assumes  that  the  older  mode  of  citation 
is  understood,  it  is  necessary  to  begin  by  explaining  the  latter. 
For  convenience  the  two  modes  of  citation  will  be  distinguished 
as  Postal  and  Non-postal 

2.  Non-postal  Citation.— When  the  citation  is  to  be  given 
in  the  manner  in  use  before  1883,  the  petition  is  served  on 
the  defender  by  one  of  the  sheriff-officers.  (6)     The  service  is 

(a)  45  k  46  Vict,  c  77.  clear  whether  an  officer  of  the  Court  of 

{b)  It  does  not  appear  to  be  quite      Sension    (menenger-at-arnu)  may  not 
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made  in  presence  of  a  witness,(c)  who  must  be  a  male  above 
the  age  of  fonrteen.(c{)  The  particular  officer  may  be  selected 
by  the  pursuer,  but  must  not  be  interested  in  the  suit(«)  The 
witness  may  or  may  not  be  connected  with  the  officer.  At  the 
time  of  service  the  officer  must  have  the  original  writ  in  his 
possession.  If  required,  he  must  exhibit  it  to  the  defender,  but 
he  is  not  bound  to  exhibit  it  to  any  other  party.(/)  There 
are  commonly  three  modes  in  which  the  officer  (being  duly 
provided  with  the  writ  and  accompanied  by  the  witness)  may 
serve  the  petition.  These  three  are — (1)  personally ;  (2)  at 
the  dwelling-place  when  admittance  is  obtained  ;  and  (3)  at 
the  dwelling-place  when  admittance  is  not  obtained. 

3.  Personal  Service. — Personal  Service  may  take  place 
wherever  the  defender  happens  to  be  found, — in  the  street, 
or  in  a  place  of  business,  or  elsewhere,  as  the  case  may  be.  It 
is  the  best  of  all  kinds  of  service,  as  it  saves  all  question  as  to 
whether  the  defender  actually  got  notice,  and  as,  in  certain 
cases,  it  forms  an  element  in  support  of  the  jurisdiction.  The 
officer  must  tender  to  the  defender  a  copy  of  the  writ,  along 
with  a  notice  telling  him  when  and  where  to  appear,  called 
the  schedule  of  citation.  The  service  is  complete  when  this 
tender  has  been  made,  and  cannot  be  defeated  by  the  defender 
refusing  to  receive  the  documents.(9) 

4  Service  at  Dwelling-house. — Service  at  the    dwelling- 

alao  effect  the  seirioe  (see  tupra,  p.  50  ;  {d)  DaiddBon  r.  Charteris,  12th  Dec. 

Cheyne  r.  M'Gongle,  19th  Jtdy,  1860,  1738,  M.  16,899. 

22  D.  1490).    As  painted  out  in  Camp-  (e)  Dalgleish  v.    Scott,    18th    June, 

ben  on  the  Law  of  Citation,  aU  the  1822, 1  a  (O.  £.)  506. 

statoU«7  forms  are  directed  to  officers  (/)  Lermont,llthJuly,1699,M.  3096. 

of  the  Sheriff  Court  ig)  Stair,  iv.   38,   15.    The  fact  of 


(c)  1  ft  2  Vict  c.  119,  §  23.    For-      refusal  ought  to  be  mentioned  in  the 
merly  two  witnesses  were  required.  execution. 
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house  is  not  authorised  unless  the  defenders  cannot  be  person- 
ally apprehended ;  (h)  but  this  provision  has  been  too  laxly 
interpreted,  and  in  practice  personal  service  is  not  insisted  on 
wherever  the  officer  has  not  seen  the  defender  in  going  to  look 
for  him  at  his  principal  dwelling-place.  Service  at  the  dwell- 
ing-place begins  by  the  officer  making  inquiry  there  for  the 
defender.  If  the  door  is  opened  to  him  he  must  ask  for  the 
defender,  and  must  make  a  point  of  seeing  him  if  he  is  within, 
and  admittance  is  not  refused,  or  rendered  impracticable 
by  sickness.  If  he  be  refused  admittance  to  see  the  defender, 
he  is  not  to  use  force  or  threats  to  obtain  it,  but  he  must 
not  stop  for  less  than  a  refosal.  A  service  was  once  held  bad 
when  the  officer  had  desisted  from  attempting  to  see  the 
defender  on  being  told  (in  the  morning)  that  he  was  not  yet 
up.({)  If  the  defender  be  not  in  the  house,  or  if  admittance 
be  refused  or  be  impracticable,  the  officer  may  then  leave  the 
copy  of  the  writ,  with  the  schedule  of  citation,  with  the 
defender's  wife,  or  with  one  of  his  servants.  The  fact  of  the 
person  receiving  the  documents  excludes  inquiry  into  the  fact 
whether  he  or  she  was  a  servant  or  not,  the  person  having  by 
receiving  them  acted  in  that  capacity,  (y)  If  the  servants  will 
not  take  the  documents,  they  are  affixed  to  the  door. 

In  any  question  as  to  whether  the  place  of  service  was  or 
was  not  the  defender's  dwelling-place,  the  same  rules  apply  as 
those  formerly  considered  in  regard  to  the  question  of  what 
was  to  be  taken  as  his  dwelling-place,  with  a  view  to  founding 
jurisdiction.(fc) 

{h)  1540,  c.  75.  ij)  A.  V.  B.,  28tli  Jan.  1884,  12  S. 

(0  Bruce  v.  Hall,  ISth  July,  1708,  847. 

M.  3696.    The  defender  waa  not  living  (k)  Baillie    v.    Menziea,    22nd  Dec. 

at  his  Tunal  dwelling-place,  which  made  1710,  M.  3704  ;  Galder  v.  Wood,  19th 

the  case  against  the  service    all  the  Jan.    1798,    M.    App.    <* Execution" 

stronger.  No.  1. 
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6.  Keyhole  Service. — When  the  officer  cannot  obtain 
admittance  to  the  dwelling-house,  his  duty  is  to  give  six 
audible  knocks,  and  then  to  affix  the  schedule  and  relative  copy 
of  the  writ  to  the  door.  This  is  commonly  done  by  stuffing 
them  into  the  keyhole,  from  which  this  somewhat  primitive 
mode  of  serving  a  writ  has  come  to  be  known  as  a  keyhole 
citation.(Z) 

6.  Service  beyond  Sherifldom. — The  warrant  is  of  itself 
in  general  authority  for  service  within  the  sheriffdom  only ; 
but  it  is  a  simple  matter  to  make  it  good  for  service  in 
another  sheriffdom.  If  a  defender  (who,  it  is  presumed,  is 
amenable  to  the  jurisdiction)  requires  to  be  cited  in  another 
sheriffdom,  the  warrant  is  indorsed  by  the  Sheriff-Clerk  of 
that  sheriffdom,  and  may  then  be  served  by  an  officer  belong- 
ing to  it.  This  proceeding  was  introduced  in  1838,(m) 
and  has  superseded  the  old  method,  which  was  by  using 
"  Letters  of  Supplement,"  obtained  from  the  Court  of  Ses- 
sion. The  old  theory  was  that  the  Sheriff's  authority, 
under  which  the  service  nominally  proceeded,  was  good  only 
within  his  own  sheriffdom,  and  that,  before  it  could  be  made 
good  in  another  jurisdiction,  it  required  to  be  supplemented 
by  the  authority  of  the  Supreme  Court.  The  new  practice  is 
the  form  which  has  remained  after  the  substance  is  gone, 
and  has  no  other  purpose  than  that  of  giving  to  the  officer 
the  assurance  of  a  higher  functionary  than  himself  that  the 
writ  he  is  serving  is  the  genuine  writ  of  another  sheriffdom. (/i) 

[I)  In  smaJl-debt  actions  there  are      actment  jast  quoted,  and  of  33  ft  34 
rules  for  service  when  the  house      Vict.  c.  86,  §  12)  each  of  the  counties 


is  shut,  or  the  defender  has  removed.  of  which  the  sheriffdom  was  formerly 

34  ft  85  Vict  c.  42.  composed  js  still,  for  the  purpose  of  aer- 

(m)  1  &  2  Vict  c.  119,  %  24.  vice,  treated  by  the  Sheriff-Clerks  and 

(r)    In  some  sheriffdoms  (notwith-  officers  as  if  it  formed  a  separate  jnris- 

standinj^  the  precise  words  of  the  en-  (Hction. 
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To  a  Yerj  limited  extent,  the  seceadtT  for  having  a  war- 
lant  of  citation  indoiaed  for  aerrioe  in  another  sherifidom  has 
been  abolished*  It  is  made  nnnecessaij  in  cases  where  the 
defender  is  sabject  to  the  jorisdiction  under  the  Act  iA  1876 
— ^that  ia,  imder  sections  46  and  47  of  it  abeadr  mentioned  (o) 
— ^being  those  concerning  persons  carrying  on  business  within 
the  county,  and  concerning  actions  of  furthcoming  and  multi- 
plepoinding.  In  cases  coming  under  these  sections  the  writ 
may  be  served  at  the  defender's  domicile  without  being  in- 
dorsed. (/>) 

7.  Time  of  Service. — Service  may  be  made  at  any  hour  of 
the  day,  or  even  of  the  night.  At  least,  so  it  is  said. (9)  But 
great  difficulty  would  now  be  felt  in  sustaining  a  service — 
more  particularly  if  it  were  not  a  personal  service — given  at 
any  extraordinary  hour,  unless  under  some  special  circum- 
stances. The  day  on  which  citation  is  given  must  not  be  a 
Sunday,  (r) 

There  does  not  appear  to  be  any  fixed  period  after  the 
issue  of  the  warrant  on  the  petition  within  which  the  citation 
must  be  given.  There  is  an  Act  of  Sederunt  saying  that 
summonses  are  to  be  served  within  a  year  and  a  day  ''  of  the 
signeting/'  but  this  expression  plainly  applies  only  to  sum- 
monses in  the  Court  of  Session.  (0)  There  is  no  similar  rule 
with  regard  to  the  SheriflF  Court ;  but  as  there  is  a  very  general 
understanding  that  there  is,  it  would  be  very  unadvisable  to 
use  proceedings  on  a  warrant  which  had  been  longer  issued. 


(0)  Supra,  p.  75  and  p.  79.  («)  A.  S.,  8th  July,  1881.    It  i^pean 

ip)  89  &  40  Vict  c  70,  §  12  (1).  to  have  been  intended  that  the  pro- 

(9)  See  Campbell  on  Citations,  p.  65.  vision  should  extend    to    the    Sheriff 

(r)  Oliphant  v.  Douglas,    3rd    Feb.  Courts. 
1663,  M.  15,002. 
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&  Special  Boles  for  Service  in  Special  Oaset. — Sendee 
upon  a  company  is  given  at  tbeir  place  of  busineaa  It  may 
be  done  by  giving  the  service  copy  and  schedule  to  one  of 
the  partners,  or  to  a  clerk  found  there.  (Q  It  is  not,  however, 
necessary  that  it  should  be  at  the  principal  place  of  business. 
It  is  sufficient  if  it  be  the  branch  at  which  the  business  in 
question  has  been  conducted  ;(u)  unless,  indeed,  where  there 
be  anything  (which  the  pursuer  ought  to  know)  in  the  special 
contract  of  copartnery,  or  elsewhere,  requiring  citation  to  be 
given  at  the  head-office.  If  individual  partners  are  called 
along  with  the  company,  they  must  be  cited  in  the  same  way 
as  other  individuals.  Corporations  are  cited  by  delivering  a 
copy  to  the  preses  when  the  body  has  met  for  deliberation,  or 
by  giving  a  copy  to  each  of  the  office-bearers,  (v)  Railway 
and  other  statutory  companies  frequently  have  special  clauses 
in  their  Acts  of  Parliament  as  to  the  mode  of  citation,  and  to 
these  it  is  necessary  to  attend.  Companies  registered  under 
the  Companies  Act,  1862,  may,  under  that  Act,  be  cited 
through  the  post,  by  sending  the  copy  writ  and  schedule 
addressed  to  the  company  at  their  registered  office.  (t(;) 

9.  Edictal  Citation — Foreigners. — There  cannot  be  many 
cases  in  which  the  Sheriff  has  jurisdiction  over  persons  "  furth 
of  Scotland ;"  and,  of  course,  it  is  a  truism  that  he  must  have 
the  jurisdiction  before  he  can  issue  his  warrant  to  cite.  If, 
however,  he  has  jurisdiction,  and  does  issue  a  warrant  to  cite 
a  person  furth  of  Scotland,  provision  is  made  for  executing  it. 
The  Sheriff-Clerk  must  insert  in  the  warrant  authority  to  cite 

(0  Waidie  v,  M'Doxuld,  15th  Dec.  tram,  23rd  Jnne,  1762,  M.  752. 

1831, 10  S.  142.  (w)  25  ft  26  Vict.  c.  89,  §  62.      The 

(tt)  ToQng  V.  Livmg8ton0,18th  March,  ipecial  rules  for  service  in  special  actions 

1860, 22  D.  988.  wiU  be  considered  in  connection  with 

(v)  Per  cwriam  in  Dahymple  t.  Ber-  them. 
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cdictally,  and,  as  already  pointed  out,  the  inducicB  most  be 
fourteen  days. 

The  edictal  citation  itself  is  an  empty  ceremony.  A  copy 
of  the  warrant  of  citation  is  delivered  at  the  office  of  the 
Keeper  of  Edictal  Citations  at  Edinburgh,  according  to  the 
mode  established  for  Court  of  Session  citations.  If  the  pursuer 
prefer  it/  he  may  send  a  registered  post  letter  containing  a 
certified  copy  of  the  warrant  to  the  Keeper.  An  abstract  of 
the  particulars  appears  afterwards  in  print  called  the  Register 
of  Edictal  Citations.  But  as  these  things  do  not  inform  the 
defender,  the  Act  of  1876  provides  that,  where  he  has  a 
known  residence  or  place  of  business  in  England  or  Ireland,  he 
shall  get  a  copy  of  the  petition  and  citation  (on  the  fourteen 
days'  inducicB  always)  posted  to  him  by  the  officer  in  a  registered 
letter.(a;) 

10.  Edictal  Oitation — Tators  and  Curators. — The  tutors 

and  curators  of  a  minor,  if  they  are  not  known  to  the  pursuer, 
may  now  be  cited  edictally,  the  old  manner  of  citing  them  at 
the  market-cross  being  abolished.  The  manner  of  citing  such 
persons  edictally  is  not  specified,  but  it  ought  to  be  sufficient 
if  the  rules  for  citing  persons  fiirth  of  Scotland  are  fol- 
lowed, (y)  The  indVfCice  are,  as  already  pointed  out,  the  same 
as  for  the  principal  defender. 

11.  Equivalents  to  Service  not  Admitted. — The  requisites 

of  citation  being  statutory,  they  must  be  literally  obeyed, 
unless  the  defender  agree  to  waive  them.  Thus,  things  that 
are  equivalent,  or  which  might  even  be  supposed  to  be  better 
than  the  statutory  regulations,  will  not  be  admitted.  It  will 
not,  for  example,  be  sufficient  citation  to  give  the  service  copy 

(jc)  39  k  40  Vict.  c.  70,  §  D.  [y)  Ibid.  §  12  (4). 
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and  schedule  to  the  wife  when  not  in  her  husband's  house,(0) 
or  to  a  partner  of  a  company  found  upon  the  street,  or  to 
leave  them  for  an  individual  at  his  shop  or  counting-house 
instead  of  his  dwelling-place,(a)  though  all  these  things  might 
be  thought  more  rational  than  some  of  the  modes  of  service 
which  are  recognised. 

12,  Accepting  Service. — ^The  defender  may,  however,  dis- 
pense with  citation  altogether.  This  is  done  by  writing  on 
the  summons  what  is  called  an  acceptance  of  service,  which 
simply  says  that  service  of  the  summons  is  accepted  by  the 
defender.  It  is  signed  by  him  or  his  agent.  In  the  Court  of 
Session  it  is  customary  for  au  agent  accepting  service  to 
produce  a  mandate  specially  authorising  him  to  do  so.  This 
rule  is  not  acted  on  in  the  Sheriff  Court ;  though,  of  course,  a 
mandate  would  have  to  be  produced  were  the  pursuer  to  ask 
for  it. 

13.  Schedule    of   Citation    and    Service    Copy. — The 

schedule  of  citation  is  the  partly  written  and  partly  printed 
document  which  the  officer  delivers  to  or  leaves  for  the 
defender.  In  form  it  is  a  memorandum  of  the  message  which 
the  officer  is  supposed  to  deliver  verbally  to  him.  (6)  It  is 
signed  by  the  officer  only.  Along  with  this,  in  all  ordinary 
actions,  the'  officer  delivers  a  copy  of  the  petition,  signed 
by  him  on  each  paga(c)  The  name  of  the  pursuer's  pro- 
curator must  be  marked  on  the  back  of  the  copy  and  on  the 
8chedule.(c2)      If  there   be  more  defenders  than  one,   each 

{z)  CmoIs  v.  Boxburgh,  11th  Dec.  ootirt,  bat  the  schedule  of  citation  left 

1679,  li.  3005.  with  the  defender  remains  in  the  form 

(a)  Sharp  v.  Garden,  2l8t  Feb.  1822,  preTiotuly  in  nse. 

1  a  (O.  B.)  387.  (c)  A.  S.,  10th  July,  1889,  §  18. 

(6)  Tha  Act  of  1858  ihortened  the  {d)  Pnd,  %  19. 
form  of  the  execution  returned  to  th*; 
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gets  a  schedule  of  dtatioD,  and  a  copy  either  of  the  whole 
petition  or  of  so  much  of  it  as  concerns  himself.  It  is  not 
necessary  in  the  ordinary  court  to  serve  copies  of  accounts 
referred  to  in  the  petition,  (e) 

14.  Execution  of  Citation. — The  execution  of  citation  is  the 
docquet  which  the  officer  annexes  to  the  petition  after  service.  (/) 
It  must  set  forth  the  mode  in  which  the  citation  has  been 
given,  whether  personally  or  whether  at  the  dwelling-place, 
with  or  without  access,  (gr)  It  is  not  usual,  however,  to  set 
thiB  forth  in  detail,  as,  for  example,  to  give  the  name  of  a 
servant  with  whom  the  copy  was  left.  The  execution  is 
signed  by  the  officer  and  the  witness.  When  complete  it  is 
held  to  be  prima  facie  evidence  of  the  truth  of  what  it  sets 
forth  ;  and  so  far  is  this  rule  carried  that  in  a  Court  of  Session 
action  it  is  not  competent  to  challenge  the  execution  of  citation 
on  any  ground  not  patent  on  examining  it,  without  bringing 
an  action  to  reduce  it,(h)  In  the  Sheriff-Court,  where  actions 
of  reduction  are  unknown,  the  challenge  may  be  made  by 
what  are  called  ''  articles  of  improbation,"  for  which  special 
provision  is  made.(i)  These,  of  course,  are  unnecessary, 
where  the  ground  of  objection  is  patent  Although  the 
defender  is  thus  restricted  in  attacking  the  execution,  the 
pursuer  is  left  at  liberty  to  have  it  amended  If  the  service 
itself  has  been  all  in  order  the  officer  may  write  out  a  new 
execution  in  proper  form  on  its  turning  out  that  the  first  one 
has  been  defective. 

(e)    Cimiiiiighuii    v.    Milroyi    22nd  may  oonsolt  Kennedy  r.  Murphy,  I<Hh 

Maich,  1865,  3  M.  7SS.  Dec.  1868,  2  Macph.  282. 

(/)  It  nrart  be  written  at  the  end  of  (^)  A.  S.,  lOth  July.  1889,  §  15. 

the  petition,  after  the  deliTeranoe,  or  (A)  Erakine,  iv.  2,  5 ;  Stair,  iv.  42, 

on  "  continaooB  sheets,"  and  not  on  a  12. 

separate   paper.      Anybody  doabtinf?  (i)  A  S.,   IGth  July,  1839,  §  91. 

about  what  is  a  "continuous  sheet"  Dickson  on  Evidence,  §§  1243,  1246. 
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16.  Defectiye  Oitation. — ^The  Act  1876  provides  that  a 
party  who  appears  in  a  petition  is  not  to  be  permitted  to  state 
any  objection  to  the  regularity  of  the  execution  or  service  as 
against  hunaeK(j)  This  is  a  very  proper  rule.  The  rule 
previous  to  the  statute  was  that  such  objections  had  to  be 
stated  in  initio  liti8,(k)  but  it  is  clearly  absurd  to  allow  a 
person,  who  by  the  fact  of  appearing  shows  the  notice  to  be 
sufficient,  to  waste  time  in  pleading  that  it  is  insufficient. 
Where  a  defender  does  not  appear,  and  there  is  an  irregularity 
in  the  service,  the  Sheriff  may  authorise  the  petition  to  be 
served  of  new.  This  provision  is  useful  as  providing  a  regular 
way  for  doing  what  was  often  done  in  a  less  formal  way. 

16.  Service  by  Postal  Oitatioxt — ^In  the  case  of  registered 
companies,  and  in  connection  with  edictal  citations,  the  post- 
office  has,  as  we  have  seen,  been  used  already  for  the  purposes 
of  serving  writs,  but  under  the  Citation  Amendment  Act  of  1 88  2, 
service  through  it  may  now  be  used  as  a  substitute,  in  every 
civil  case,  for  service  by  an  officer  of  Court.  The  schedule  of 
citation  is  sent  by  registered  letter  to  the  defender,  in  place  of 
being  taken  to  him  by  the  Sheriff  officer,  and  this,  if  properly 
done  and  duly  vouched,  is  sufficient  service.  The  new  method 
is  optional,  but  there  is  a  strong  inducement  to  use  it.  It  is 
considerably  cheaper  than  the  old  method,  and  though  any 
one  who  prefers  the  latter  may  still  use  it,  he  cannot  recover 
anything  higher  than  the  fees  of  the  new  method,  unless  the 
judge  deciding  the  cause  shall  be  of  opinion  that  it  was  not 
expedient  in  the  interests  of  justice  that  the  new  way  should 
have  been  used.  It  is  conceivable  that  in  some  few  cases 
circumstances  might  make  anything  short  of  personal  service 

[j)  39  k  40  Vict.  c.  70,  §  12  (2)  and  (k)  Hamilton  r.  Monkland  Co.,  19th 

(3).  March,  1868, 1  M.  C72. 
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inexpedient,  and  there  might  be  cases  where  it  was  uncertain 
how  the  new  procedure  could  be  applied ;  but,  as  in  the  great 
majority  of  cases,  service  through  the  post-office  will  be  as 
good  as  any  other  form,  the  provision  as  to  expenses  imposes 
a  strong  pressure  to  use  the  new  forms.  (Q 

17.  By  whom  Given. — ^A  warrant  of  citation  may  be 
executed  through  the  post-office,  either  by  an  officer  or  by  a 
law-agent. 

The  officer  may  either  be  an  officer  of  the  court  which 
issued  the  warrant,  or  any  other  officer  who,  according  to  the 
existing  law  and  practice,  could  execute  the  same.  If  the 
warrant  is  to  be  executed  within  the  sheriffdom  where  it  was 
issued,  it  is,  of  course,  an  officer  of  that  sheriffdom  who  must 
make  the  citation.  If,  however,  the  warrant  for  citation  have 
had  to  be  indorsed  in  another  sheriffdom  in  order  to  get  juris- 
diction over  the  defender,  it  would  appear  that  it  was  the 
officer  of  the  second  sheriffdom  who  alone  could  cite.  The 
warrant  of  citation  in  this  case  could  not  be  considered  to  be 
issued  till  indorsed.  In  the  case  of  one  of  the  few  warrants 
of  citation  which,  under  the  Act  of  1876,  can  be  executed  in 
another  sheriffdom  without  indorsation,  there  is  no  difficulty 
ill  holding  that  the  new  style  may  be  used  by  an  officer  of 
that  sheriffdom — he  being  an  officer  who,  according  to  the 
existing  law  and  practice,  could  lawfully  execute  it.  It  is 
exceedingly  doubtful,  moreover,  whether  an  officer  of  the 
issuing  sheriffdom  can  in  any  case  make  use  of  the  new  style 
so  as  to  give  a  valid  citation  in  another  sheriffdom  which 
he  could  not  give  under  the  old.  The  grammatical  construc- 
tion of  the  new  Act  favours  the  reading  that  the  powers  of  a 
Sheriff-officer  to  give  a  citation  are  to  be  the  same  under  the 

(/)  45  k  46  Vict.  c.  77,  §  6. 
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new  forms  as  under  the  old,  and  that  in  regard  to  the  persons 
whom  he  may  lawfully  cite,  his  powers  are  in  no  way  to  be 
changed. 

A  law-agent  executing  a  citation  under  the  Act  of  1882 
must  be  an  enrolled  one,  that  is,  one  enrolled  under  the  Law- 
Agents  Act  of  1873.  In  the  case  of  a  warrant  issued  and 
executed  in  the  same  sheriffdom,  no  di£Sculty  will  arise.  If  it 
have  to  be  indorsed  in  another  sheriffdom  and  the  person  to 
be  cited  be  domiciled  there,  it  is  not  so  clear  whether  it  is  to 
be  an  agent  enrolled  in  the  first  or  the  second  who  is  to 
execute.  If  the  law-agent  is  enrolled  in  both,  there  will  be 
less  di£Sculty,  but  if  he  be  enrolled  in  only  one,  it  would 
rather  seem  that  it  should  be  the  one  which  indorses  the 
warrant.  The  Act  of  1873  (m)  says  no  one  is  to  practise  as  a 
law-agent  before  any  Sheriff  Court  till  he  has  signed  the  roll 
of  agents  practising  before  it.  The  execution  of  warrants 
indorsed  by  a  court  would  seem  to  be  a  part  of  its  practice. 
There  might  also  be  more  inconvenience  in  a  person  receiving 
a  citation  from  an  agent  enrolled  in  some  distant  sheriffdom, 
of  whom  he  might  know  nothing,  in  place  of  receiving  it  from 
a  person  whose  identity  he  could  ascertain  without  difficultJ^ 
If  the  warrant  is  one  of  those  which  can  be  executed  in  another 
county  without  indorsation  there  is  still  more  difficulty,  and 
probably  agents  will  be  cautious  as  to  serving  writs  out  of 
their  sheriffdom  under  the  new  forms  till  these  points  have,  in 
some  way,  been  cleared  up.(7i) 

The  rule  that  an  officer  who  is  personally  interested  in  an 
action  cannot  serve  it,  should  be  equally  applicable  to  the  law- 
agent  In  the  case,  therefore,  of  his  being  a  party  to  the  suit, 
even  though  it  should  be  only  as  mandatary  or  trustee,  prudence 
would  suggest  that  an  agent  should  refrain  from  serving. 

(to)  36  &  37  Vict.  c.  68,  §  16.  (n)  45  &  46  Vict.  c.  77,  §  8. 
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18.  Letter  of  Citation— Contents.— The  letter  must  contain 

(1)  the  copy  of  the  petition  which  requires  to  be  served;  and 

(2)  the  proper  citation ;  and  the  latter  must  be  subjoined  to 
the  former,  (o)  Beading  the  words  of  the  Act  literally,  it 
would  appear  that  what  is  here  i*equired  to  be  sent  is  the 
ordinary  service  copy  of  the  petition  and  the  usual  schedule 
of  citation ;  that  is,  the  copy  signed  on  each  page  by  the 
Sheriff  officer,  and  the  schedule  signed  by  him,  which,  under 
the  ordinary  practice,  the  officer  would  have  delivered.  Cer- 
tainly nothing  else  could,  at  the  date  of  the  Act,  be  either 
the  Qopy  which  requires  to  be  served,  or  the  proper  citation, 
but  as  it  was  apparently  the  intention  of  the  statute  to  make 
it  possible  for  the  law-agent  to  dispense  altogether  with  the 
officer's  assistance,  a  copy  of  the  petition  authenticated  by 
the  law-agent,  and  a  citation  signed  by  him,  should  be  held 
sufficient 

The  citation  must  specify  the  date  of  posting,  and  that  the 
indudcB  within  which  appearance  has  to  be  lodged,  is  reckoned 
from  that  date.(p)  Although  the  statute  provides  that  this 
statement  is  to  be  put  into  the  citation,  it  is  one  which  is  not 
strictly  accurate,  as  its  next  clause  provides  that  the  ivducicB 
are  to  be  reckoned  from  twenty-four  hours  after  the  time  of 
posting. 

19.  Letter  of  Citation — Address.— -The  letter  must  be 
addressed  to  the  defender.  The  name  would  be  given  in  the 
ordinary  way,  and  the  place  of  delivery  also  in  that  manner, — 
both  being  specified  with  such  distinctness  that  the  post-office 
servants  may,  with  the  exercise  of  ordinary  care,  be  able  to  dis- 
cover them.  It  would  be  advisable  always  to  have  the  address 
in  the  petition  full  enough  for  that  purpose,  but  if  it  be  not, 

(o)  Citation  Amendment  Act,  1882,  §  3.  (p)  Ibid.  §  4  (1). 
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there  could  be  no  objection  to  supplementing  it.  The  place 
to  which  the  letter  is  addressed,  most  be  "  the  known  resi- 
dence or  place  of  business"  of  the  person  on  whom  the 
petition  is  to  be  served,  or  "his  last  known  address  if  it 
continues  to  be  his  legal  domicile  or  proper  place  of  citation." 
The  word  "  person  "  being  declared  to  mean  company,  corpora- 
tion, or  firm,  or  body,  to  be  served,  there  seems  nothing 
important  in  these  provisions.  The  place  of  intended  delivery 
seems  to  be  just  the  place  where  service  would  have  been 
made  in  the  ordinary  way  when  it  is  made  at  the  place  of 
residence.(g)  In  the  necessary  case,  the  letter  may  be 
addressed  to  the  office  of  the  Keeper  of  Edictal  Citations. 

On  the  back  of  the  letter,  besides  the  address,  there  must 
be  written  or  printed  the  following  notice,  or  one  to  the  like 
effect : — 

''This  letter  contains  a  citation  to  the  Sheriff  Court  of 
Aberdeen  Elincardine  and  Banff,  at  Aberdeen  [or  other 
Covrt].  If  deliveiy  of  the  letter  cannot  be  made,  it  is  to  be 
returned  immediately  to  the  Sheriff-Clerk,  Sheriff-Clerk's 
Office,  Aberdeen  [or  other  Clerk  of  Court,  givimg  hie 
nddre88y\r) 

20.  Begurtration  and  Posting.— -The  letter  must  be  rois- 
tered, and  this  of  itself  fixes  that  it  must  be  posted  within  the 
hours  for  which  the  post-office  is  open  for  that  purpose.  As 
the  registration  is  acknowledged  by  a  receipt  given  by  the 
post-office  official,  no  witness  is  required  to  the  act  of  posting. 
The  terms  of  the  execution  of  the  citation,  to  be  made  upon 
the  petition,  imply  that  the  letter  must  be  posted  personally 
by  the  agent  or  officer  making  the  citation.  («) 

(q)  45  ft  46  Vict.  c.  77,  8§  8  and  7.  (t)  45  ft  46   Vict.  c.  77,  §  3,  and 

<r)  Ihid,  %  4  (4).  Sehed.  L 
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21.  Execution  of  OitatioiL— The  executioii  of  the  citation 
must  be  written  on  the  petition  in  the  ordinary  way,  and 
signed  either  by  the  officer  or  by  the  law-agent  Its  form  is 
provided  by  the  statute,  and  (mvMtia  mittancJis)  does  not 
differ  from  the  ordinary  execution.  It  repeats  in  so  many 
words  the  address  given,  so  that  its  sufficiency  may  be 
apparent ;  and  it  specifies  the  day  of  posting,  the  hours  between 
which  it  was  done,  and  the  name  of  the  post-office.  When 
returned,  the  execution  must  be  accompanied  by  the  post-office 
receipt  for  the  registered  letter,  which  will  also  contain  a  copy 
of  the  exact  address  as  sent  off. 

22.  Effect  of  Postal  Oitation.— The  effect  of  a  postal 
citation  requires  to  be  considered  in  two  sets  of  circumstances 
— firstly  in  the  case  of  the  letter  being  returned  because  it  could 
not  be  delivered,  and  secondly,  in  the  case  of  the  letter  not 
being  so  returned 

{A)  In  the  case  of  non-delivery,  the  letter  must  be  returned 
to  the  clerk  of  court  at  once,  through  the  post-office,  with  the 
reason  for  the  fetilure  to  deliver  marked  upon  it  These 
reasons,  as  enumerated  in  the  statute,  may  be — (1)  because  the 
address  cannot  be  found ;  (2)  because  the  house  or  place  of 
business  named  is  shut  up ;  (3)  because  the  letter-carrier  is 
there  informed  that  the  person  addressed  is  not  known ;  (4) 
because  the  letter  was  refused;  (5)  because  the  place  of 
address  is  not  within  a  postal-delivery  district  and  the  letter  is 
not  called  for  within  twenty-four  hours  after  its  receipt  at  the 
office  of  the  place ;  or  (6)  for  any  other  cause.  The  clerk  of 
court  on  receiving  the  returned  letter  must  intimate  the  fact 
to  the  party  at  whose  instance  the  warrant  of  citation  was 
issued.  He  must  also  present  the  letter  to  the  Sheriff  who,«>- 
it  is  presumed  on  the  motion  of  such  party — may  make  if  he 
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think  fit,  an  order  for  new  service,  either  in  the  non-postal 
form,  or  again  through  the  post,  and  if  need  be  may  fix  a 
new  diet  of  appearance.  If  the  Sheriff  is  satisfied  that  the 
letter  was  tendered  at  the  proper  address  and  refused  (by  the 
defender),  he  may  hold  the  tender  as  equal  to  a  good  citation,(^) 
and  proceed  in  absence,  as  may  be  right. 

(B)  If  the  letter  be  not  returned  to  the  clerk  of  court  for  non- 
delivery, it  is  presumed  to  have  been  delivered  in  terms  of  the 
execution,  and  relative  receipt,  and  to  constitute  a  legal  and 
valid  citation.  The  presumption  may  be  rebutted  if  the 
defender  shall  prove,  that  the  letter  was  not  left  or  tendered 
at  his  known  residence  or  place  of  business,  or  at  his  last 
known  address,  where  it  continued  to  be  his  legal  domicile  or 
proper  place  of  citation*  As  a  defender,  according  to  an  exist- 
ing law  which  the  new  statute  leaves  untouched,  is  barred  by 
his  appearing  firom  stating  objections  to  a  citation,  it  can  only 
be  where  a  pursuer  has  taken  a  decree  in  absence,  that  these 
provisions  can  benefit  a  defender.  There  is  no  limit  in  the 
statute  to  the  time  within  which  a  defender  may  offer  such 
proof,  but  if  subsequent  proceedings  have  followed  upon  the 
decree^  the  time  may  be  practically  curtailed.(u) 


Section  III. — Of  Entebinq  Appeabance. 


1.  How  Appea/ranee  Entered, 

2.  Appearance  after  Proper  Period, 


3.  Withdrafoing  Appearance, 


1.  How  Appearance  Entered. — In  order  to  enter  appear- 
ance to  defend  the  action,  the  defender  lodges  with  the  Sheriff- 

■ 

(t)  i5  k  46  Vict.  c.  77  8  4  (6).  (u)  Ibid.  §  3. 
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Clerk,  before  the  expiry  of  the  indMcice,  a  notice  of  appearance 
in  the  form  prescribed  by  the  Act  of  1876.  This  notice 
sets  forth  that  he  enters  appearance  to  defend  the  action, 
and  is  signed  by  himself  or  his  agent.  In  order  to  identifica- 
tion, its  title  repeats  the  name  of  the  Court,  and  of  the 
action,  (a) 

Z  Entering  Appearance  after  Proper  Period — It   is 

apparently  not  competent  to  receive  a  notice  of  appearance 
after  the  expiry  of  the  vndudoe.  The  question  cannot  arise 
if  decree  have  been  taken  in  absence,  for  the  defender  proceeds 
in  that  case  by  way  of  reponing  note.  It  arises  where,  the 
iTiducioB  having  expired,  the  notice  of  appearance  is  tendered 
before  decree  has  been  pronounced.  The  defender  cannot  here 
ask  to  be  reponed ;  and  it  has  not  been  left  quite  clear  what 
step  is  open  to  him.  The  practice  prior  to  1876  varied.  In 
some  courts  the  defender  used  not  to  be  allowed  to  appear  on 
any  terms  in  the  interval  between  the  expiry  of  the  ivducioB 
and  the  time  when  it  might  please  the  pursuer  to  move  for 
decree  as  in  absence.(&)  In  other  courts  the  defender  was 
allowed  to  appear  after  the  expiry  if,  before  decree  in  absence 
was  actually  pronounced,  he  obtained  special  leave  from  the 
Sheriff,  granted,  on  such  conditions  as  to  the  expenses  which 
the  late  appearance  occasioned,  as  might  be  thought  right,  (c) 
The  latter  was  the  preferable  course.  (cQ  It  was  a  waste 
of  time  and  expense  to  insist  upon  having  a  decree  pro- 
nounced in  order  that  it  might  immediately  be  recalled. 
The  words  of  the  Act  of  1876  have  greatly  increased  the 
difficulty  of  following   the    reasonable    course.      In    former 

(a)  89  &  40  Vict.  c.  70,  Sched.  B.  1865,  4  Soottiah  Law  Magazine,  115. 
(h)  CorlesB  v.  Maver,  1866,  5  Scot-  (d)  See  Journal  of    Jurisprudence, 

tish  Law  Magazine,  68.  vol  xviL  p.  202. 
(c)  SUven  v.    Carnegie,    14th  Julj, 


•«MP1 
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Acts  it  was  said  that  if  appearance  were  not  entered  in  proper 
time,  the  Sheriff  ''  might "  pronounce  decree  in  absence.  In 
the  Act  now  governing  the  matter,  it  is  said  that  in  the  like 
case  the  Sheriff  ''shall  on  the  motion  of  the  pursuer"  pronounce 
the  decree,  (e)  If  these  words  are  taken  literally,  they  involve 
great  inconvenience.  A  decision  as  to  their  effect  is  usually 
avoided  by  the  pursuer's  agent  consenting  to  the  notice 
being  received  on  payment  of  a  proper  amount  of  costs.  If 
the  words  are  taken  literally,  and  the  pursuer's  agent  will 
neither  consent  to  allow  the  appearance,  nor  move  for  decree 
in  absence,  it  is  not  clear  what  the  defender  can  do.  He 
should,  however,  take  care  to  make  due  intimation  to  the 
pursuer  of  the  tender  of  the  notice  of  appearance,  and  of  the 
expenses  which  the  delay  occasioned  This  will  throw  on  the 
pursuer  the  responsibility  should  decree  be  taken  and  damages 
be  occasioned  by  it 

3.  Withdrawiiig  Appearance.— A  defender  who  has 
entered  appearance  is  allowed  to  withdi-aw  it  so  long  as  he 
has  not  lodged  his  defences,  and  he  is  then  held  to  be  in  the 
same  position  as  if  he  had  never  appeared  There  is  no 
authority  for  holding  that  a  verbal  statement  of  the  defence 
would  preclude  the  defender  from  withdrawing  his  appearance. 
The  mode  of  withdrawal  is  now  always  by  a  minute  signed  by 
the  defender  or  his  agent.  Where  the  defender  withdraws 
his  notice  of  appearance,  and  the  pursuer  acquiesces  and  gets 
decree  in  absence  pronounced,  the  pursuer  cannot  afterwards 
say  that  the  withdrawing  of  the  appearance  was  done 
irregularly,  or  object  to  the  defender  being  reponed  against 
the  decree   as   against   an    ordinary   decree  in   absence.(/) 

{e)  39  ft  40  Vict,  a  70,  §  14. 

(/)  Gray  r.  Low,  22iid  Feb.  1856,  18  D.  628. 
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Sometimes  an  agent  who  has  entered  appearance  withdraws 
from  acting  for  the  defender ;  but  this  is  quite  a  different 
thing  from  withdrawing  appearance,  and  involves  no  legal 
consequences.  In  this  case,  on  the  motion  of  the  pursuer, 
intimation  of  the  agent's  withdrawal  is  sometimes  made  to 
the  defender,  but  this  seems  matter  for  discretion,  it  being  the 
duty  of  the  retiring  agent  himself  to  give  reasonable  notice 
to  his  client  of  his  ceasing  to  act. 


Section  IV. — Of  Decbee  in  Absence  and  Reponinq. 


1.  Nature  of  Decree  in  Aheenee, 

2.  WTien  CompelenL 

3.  When    Pronounceable  after  Ap- 

pearance Entered, 
4  Form  of  Decree  and  Extrcuiing, 
6.  fieponing  againtt  Decree  in  Ah- 

eence. 

6.  Beponing  wUhin  Seven  Days. 

7.  Beponing  after  Seven  Daye. 


8.  Beponing  under  Act  of  1853. 

9.  Beponing  under  Ad  of  Sederunt 

of  1839. 

10.  WhaJtlvtplemeniprevefnJts  Bepon- 

ing. 

11.  Finality  of  Certain  Decreee  in 

Abeenee. 

12.  Amending  Undefended  Petitions. 


1.  Nature  of  Decree  in  Absence.— A  decree  in  absence 
is  the  decree  which  is  pronounced  when  the  defender  does 
not  intend  to  state  any  defence,  or  when  he  delays  to  do  so  ; 
and  in  the  latter  case  it  forms  a  means  of  compelling  him 
to  make  his  appearance.  As  no  one  can  tell  at  first  whether 
the  failure  to  appear  has  been  because  the  defender  has  had 
no  defence  or  because  he  has  wanted  delay,  the  utmost 
facilities  are  given  for  having  the  decree  recalled.  That  is 
done — so  long  as  the  decree  is  not  "implemented'' — by  a 
proceeding  (called  reponing)  under  which  the  defender 
consigns  a  sum  to  meet  the  expenses  incurred,  and  obtaLus 
leave  to  plead.     If  the  defender  allows  the  decree  to  become 
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implemented  (that  is,  fulfilled  in  part  or  in  whole,  which 
can  only  be  after  due  notice),  the  difficulty  of  getting  leave 
to  plead,  in  so  far,  at  all  events,  as  concerns  the  implemented 
party  is  gi'eatly  increased,  and  application  to  the  Court  of 
Session  is  required. 

2.  When  Oompetent.  —  If  appearance  be  not  entered, 
decree  in  absence  may  be  taken  by  the  pursuer  at  any  court 
on  which  he  chooses  to  enrol  the  case  after  the  expiry  of  the 
inducuB.  Should  decree  in  absence  happen  to  be  pronounced 
before  the  expiry  of  the  indudce,  it  is  null,  and  the  defender 
is  reponed  without  being  required  to  consign  expenses,  as  in 
the 'case  of  reponing  against  a  regular  decree  in  absence.(a) 
It  is  a  question  how  long  it  remains  in  the  power  of  the 
pursuer  to  take  decree  in  absence  after  the  expiry  of  the 
vndudce.  If  he  bring  the  cause  into  court  by  enrolling  it, 
he  would  require  to  take  some  step  within  a  year  and  day, 
otherwise  the  action  would  fall  asleep.  To  preserve  evidence 
of  the  enrolment,  an  interlocutor  continuing  the  cause  should 
be  written.  In  this  case  it  would  rather  appear  that  if  he 
took  the  proper  steps  to  waken  the  action,  he  might  after  the 
lapse  of  the  year  and  day  still  take  decree  in  absence.  But 
if  he  do  not  bring  the  action  before  the  court,  and  a  year  and 
day  elapse  from  the  expiry  of  the  iTidAjLcicBy  the  action  is  dead, 
and  the  pursuer  must  bring  a  new  one.(&) 

3.  When  Pronounceable  after  Appearance  Entered.— 

Even  after  appearance  had  been  entered,  it  was  formerly 
competent  to  take  decree  in  absence,  if  the  defender  failed  to 
attend  when  the   case  was  first  enrolled.      This  proceeding 

(a)   Downiis  v.  Peebles,  27th  Nov.  (6)  M*Kidd  r.  MaDBon,  18th  May, 

1841,  4  D.  117.  1882,  9  R.  790. 
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could  not  now  be  sustained.  It  was  against  the  apparent 
intention  of  the  Act  of  1853,  and  is  still  more  plainly  against 
the  Act  of  1876(c).  Under  the  older  modes  of  proceeding,  the 
first  enrolment  in  court,  or  *'  calling "  of  the  cause  was  an 
important  step,  and  decree  in  absence  was  pronounced  against 
a  defender  who  fSuled  to  attend.  Now,  the  step  has  no 
importance,  and  the  formal  calling  of  a  cause  seems  unneces- 
sary. Where  appearance  is  entered,  and  it  has  not  been 
withdrawn  by  a  minute,  the  pursuer's  course  is  to  wait  till 
the  expiry  of  the  time  for  lodging  defences ;  and  then  if  they 
be  not  lodged,  he  may  take  his  decree.  It  will  then  be 
pronounced  ''in  respect  of  no  defences,"  but  may  still  be 
treated  as  a  simple  decree  in  absence,  the  theory  being  that 
the  defender  by  fiuling  to  lodge  his  defences  abandoned  his 
intention  to  defend.((2)  In  Lanarkshire  it  has  been  held 
differently,  but  (as  I  think)  erroneously.(6)  There  is  nothing 
in  the  Act  of  1876  to  make  it  necessary  to  treat  a  decree  for 
failure  to  lodge  defences  as  a  "  decree  by  default,"  which  would 
often  materially  increase  the  defender's  difficulty  in  getting 
himself  reponed.(/)  But  if  the  defender  himself  elect  to  treat 
such  a  decree  as  one  by  default,  there  seems  nothing  to  prevent 
him.  Thus  there  is  a  case  in  which  a  defender  having  asked 
a  prorogation  for  lodging  defences  and  the  Sheriff  haviug 
refused  it  and  decerned,  an  appeal  was  taken  (without  objec- 
tion) as  against  a  decree  by  de£a.ult,  and  the  defender  was 
reponed  in  the  Court  of  Session.(gr) 

4.  Form  of  Decree  and  Extracting.— A  decree  '4n  absence" 

(c)  39  ft  40  Vict  c  70,  §§  14  and  16.  Session  Practice,  vol  i.  p.  586,  and  the 

(d)  Marjoribanks  v,  Borthwick,  18th  Ourt  of  SesaioDB  Act  of  1868  (§  22), 
Feb.  1857,  19  D.  474 ;  16  &  17  Vict  which  has  incorporated  the  role  of  the 
c.  80,  §§  2  and  6.  oommon  law  on  this  point. 

(e)  Sellar's  Forms,  vol.  i.  p.  268.  {g)  Bainbridge  v.  Bainbridge,  18th 
(/)  See    also    Mackay's    Court    of      Jan.  1879,  6  R.  541. 
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usually  bears  to  have  been  pronounced  in  that  way,  although 
the  omission  of  these  words  would  not  alter  its  character. 
It  is  always  a  decree  in  terms  of  the  conclusions  of  the 
petition,  unless  the  pursuer  (by  minute)  have  restricted  his 
claim.(&) 

Sometimes  it  is  of  consequence  to  a  pursuer  to  preserve 
evidence  of  his  claim,  and  the  power  to  do  so,  although  not 
often  used,  is  valuable.  As  the  power  under  the  older 
practice  was  undoubted,(t)  and  as  there  is  nothing  in  the  recent 
Acts  to  take  it  away,  it  still  exists.  Notice  of  the  appoint- 
ment for  proof  must  be  given  to  the  defender.(^') 

When  the  pursuer  takes  decree  in  absence  he  ought  to 
ask  for  expenses,  which  will  be  included  as  a  matter  of 
course.  Where  the  pursuer  has  omitted  to  ask  for  expenses  it 
has  been  held  that  he  may  come  back  and  ask  for  them  so 
long  as  the  first  decree  was  not  extracted.(A;) 

The  normal  period  for  extracting  is  seven  days  after  the 
pronouncing  of  the  decree,  and  it  would  seem  that  the  Sheriff 
has  no  power  to  shorten  it.  The  provisions  of  §  32  of  the 
Act  of  1876,  as  to  allowing  extract  of  a  decree  within  a 
shorter  than  the  prescribed  period  apply  only  to  defended 
actions,  and  if  the  power  were  to  be  exercised  in  undefended 
actions,  the  regulations  as  to  reponing  could  not  be  fairly 
applied.  If  vnducia^  and  period  of  extract  could  both  be 
shortened,  it  might  be  possible  to  snatch  a  decree  which  could 
be  opened  up  only  in  the  Court  of  Session.(Q  Where  a 
period  of  extract  shorter  than  seven  days  is  at  present 
competent  by  force  of  law,  the  statute  does  not  seem  to 
abrogate  it. 

(h)  89  k  40  Ykst  c  70,  §  14.  {h)  Wmiamson  v.  Williamson,  27th 

(i)  A.  a,  lOth  Jolj,  1899,  §  24.  Jan.  1860,  22  D.  599. 

(;)  Ibid.  §  76.  (/)  39  &  40  Vict.  c.  70,  §  1 4. 
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6.  Reponinff  against  Decree  in  Absence. — The  defender 

may  be  reponed  against  the  decree  in  absence,  whether  it  has 
been  extracted  or  not,  at  any  time  before  implement  has 
followed  upon  it,  or  thereafter  against  such  part  of  it  as  may 
not  have  been  implemented ;  and  there  are  two  situations  in 
which  a  defender  (m)  may  have  occasion  to  ask  to  be  reponed, 
— firstly,  when  the  decree  has  been  pronounced,  no  appearance 
having  been  entered;  and  secondly,  when  it  has  been  pro- 
nounced, appearance  having  been  entered,  but  afterwards 
withdrawn  or  (by  &ilure  to  lodge  defences)  abandoned.  The 
fourteenth  section  of  the  Act  of  1876  provides  the  form 
to  be  followed  when  no  appearance  has  been  entered,  and  it 
varies  according  to  whether  the  application  be  presented 
within  seven  days  after  the  date  of  the  decree,  or  beyond  that 
period. 

6.  Beponing  within  Seven  Days. — ^At  any  time  within 

the  seven  days  the  defender  may  obtain  the  recall  of  the 
decree  in  the  following  manner  : — He  must  (1)  consign  the 
sum  of  £2  in  the  hands  of  the  Sheriff-Clerk,  and  (2)  lodge 
his  defences.  He  may  then  enrol  the  action  in  the  Sheriff's 
motion  roll.  This  motion  will  be  heard  on  the  first  court-day, 
whether  in  session  or  vacation,  which  may  occiir,  and  the 
defender  is  then  reponed.  The  pursuer  gets  the  consigned 
money,  unless  the  Sheriff  sees  cause  to  the  contraiy ;  the 
defences  are  received ;  and  the  action  proceeds  as  usual. — 
(Act  of  1876,  §  14,  1.) 

It  will  be  seen  that,  where  the  seven  days  have  not  elapsed, 
and  the  decree  is  (in  the  usual  case)  tmextracted,  a  reponing 
note  is  not  necessary.     The  matter  is  done  by  consigning  the 

(m)  It  is  hardly  necessary  to  say  that,      sion ;  Peanon  &  Jackson  v,  Alison,  Slst 
if  the  original  defender  have  died,  his      Jan.  1871,  9  M.  47S. 
executors  may  make  use  of  this  provi- 
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money,  lodging  the  defences,  and  enrolling  the  action.  After 
this  is  done,  the  Act  provides  that  the  decree  cannot  be 
extracted  until  the  motion  for  recall  has  been  disposed  of. 

The  Act  of  1876  does  not  expressly  provide  for  the  case  of 
the  decree  being  extracted  within  the  seven  days.  In  certain 
cases  this  is  competent,  and  it  is  not  clear  what  course  is  to 
be  followed ;  but  as  the  provision  for  reponing  under  the  Act 
of  1853  has  not  been  repealed,  and  as  in  this  case  it  has  not 
been  superseded,  the  only  course  I  can  recommend  is  to  proceed 
under  it.  If  the  defender  can  wait  till  the  seven  days  from  the 
decree  are  out,  he  can  proceed  under  the  following  provision, which 
is  applicable  whether  the  decree  has  been  extracted  or  not. 

7.  Beponing  after  Seven  Days. — When  the  seven  days 
have  expired  from  the  date  of  the  decree,  and  whether  it  have 
been  extracted  or  not,  the  defender  may  obtain  the  recall  of 
the  decree  at  any  time  before  implement  has  followed  thereon, 
or  so  far  as  the  same  has  not  been  implemented.  In  this  case 
he  must  present  a  written  note  explaining  why  he  failed  to 
enter  appearance,  and  why  he  failed  to  get  himself  reponed 
within  the  seven  days.  With  this  note  he  must  lodge — 
(firstly)  his  defences ;  (secondly)  any  documentary  evidence  he 
may  have  in  support  of  his  explanation ;  and  (thirdly)  the 
sum  of  £5. — (Act  of  1876,  §  14.) 

It  is  implied  that  this  note  shall  be  intimated,  because  it  is 
provided  that  after  intimation  to  the  pursuer  or  his  agent,  and 
till  refused,  it  shall  operate  as  a  sist  of  diligence. — (Act  of 
1876,  §  14,  3.)  As  no  form  of  intimation  is  prescribed,  it 
will  be  requisite  to  proceed  in  the  form  used  prior  to  1876, 
according  to  which  a  copy  of  the  note  was,  at  the  time  of 
lodging,  delivered  or  transmitted  through  the  post  to  the  pur- 
suer or  his  agent  in  the  action. 
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After  intimation,  parties  are  heard  viva  voce  upon  the  note, 
and  the  Sheriff,  if  satisfied  with  the  explanation,(7i)  is  empowered 
to  recall  the  decree  so  &r  as  not  implemented,  and  to  order 
payment  to  the  pursuer  out  of  the  consigned  money  of  his 
expenses,  including  those  of  any  charge  or  diligence  upon  the 
decree.  Should  the  decree  be  recalled  under  this  section,  the 
action  proceeds  in  the  ordinary  manner. 

When  the  defender  proceeds  under  the  Act  of  1876,  he  has 
the  advantage  that,  if  the  Sheriff  recalls,  the  interlocutor  is 
final  and  not  subject  to  review.  The  statute  also  makes 
orders  incidental  to  the  recall  final,  so  that,  if  the  decree  be 
recalled,  all  the  proceedings  connected  with  it  are  beyond 
review. — (Act,  §  14,  4.) 

8.  Beponing  under  Act  of  1863. — ^As  the  provisions  of 
the  Act  of  1876  as  to  reponing  are  only  empowering  provi- 
sions, and  as  there  may  be  cases  where  it  is  still  necessary  to 
proceed  under  the  Act  of  1853,  its  provision  may  be  explained. 
Section  second  of  that  Act  is  directed  to  the  case  of  decrees 
which  have  been  pronounced  where  no  appearance  has  been 
entered.  Section  second  of  the  Act  of  1853  in  that  case 
provides  that  the  defender  is  to  present  a  note  in  the  form  pre- 
scribed by  the  statute  (schedule  B),  and  to  consign  therewith 
any  expenses  that  may  have  been  decerned  for.  A  copy  of  this 
note  being  at  the  same  time  delivered  or  transmitted  through  the 
post-office  to  the  pursuer  or  his  agent  in  the  action,  the  statute 
declares  that  a  certificate  by  the  Sheriff-Clerk,  purporting  that 
the  note  has  been  lodged,  shall  operate  as  a  sist  of  diligence,  (o) 
The  Act  of  1853  does  not  say  that  this  certificate  must  be 


(ti)  Smith  V.  iDglis,  14th  June,  1881,  (o)  16  k  17  Vict  c.  80,  §  2. 

18  S.  L.  R.  5G3. 
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intimated  to  the  pursuer;  but,  as  the  sist  under  the  form  in 
use  before  1853  was  of  no  avail  until  it  had  been  so  inti- 
mated,(p)  it  would  seem  advisable  to  do  so.  When  the 
reponing  note  has  been  lodged,  and  consignation  has  been 
made,  the  Sheriff  is  directed  to  pronounce  judgment  reponing 
the  defender.  In  the  judgment  reponing,  the  Sheriff  is  to 
appoint  the  consigned  money  to  be  paid  over  to  the  pursuer, 
unless  there  appear  special  cause  to  the  contrary.  If  expenses 
have  been  incurred  by  the  pursuer  subsequent  to  the  date  of 
the  decree  (for  instance,  in  taking  any  step  towards  diligence) 
prior  to  the  application  to  be  reponed,  the  Sheriff  may  decern 
for  those  expenses,  or  for  such  part  thereof  as  may  appear 
to  him  to  be  just.  After  reponing,  the  action  proceeds  in 
the  same  manner  in  all  respects  as  if  appearance  had  been 
made. 

9.  Reponing  under  Act  of  Bedenint  of  1889.— The  benefit 
of  the  modes  of  reponing  provided  by  the  Acts  of  1853  and 
1876  appears  to  have  been  limited  to  the  case  of  the  decree 
having  been  pronounced  where  appearance  has  never  been 
entered.  Probably  this  restriction  was  unintentional ;  and  it  is 
not  practically  important,  because  there  are  comparatively  few 
cases  where  decree  in  absence  is  pronounced  after  appearance 
has  been  entered.  If  it  were  possible  to  hold  the  words  in  the 
Acts  of  1853  and  1876  as  to  appearance  not  having  been 
entered,  as  including  the  case  of  appearance  having  been 
entered  but  afterwards  withdrawn  or  abandoned,  the  form 
would  suit  all  cases,  and  this,  no  doubt,  would  be  the  sensible 
reading.     If  a  narrower  reading  be  taken,  then  the  form  for 

{p)  1  k  2  Vict  c.  119,  §  18 ;  A.  S.,      and  see  Gray  v.   Low,  quoted  iupniy 
lOfch  July,  18S9,  §  115;  Andenon  v.       p.  188,  note  (/). 
Anderson,  6tli  June,  1865,  17  D.  804  $ 
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reponing  prior  to  1853  may  be  used,  and  there  would  at  all 
events  be  safety  in  that  coursa(g)  It  is  regulated  by  the  Act 
of  Sederunt  of.  183 9>  §  116.  The  principal  differences  are, 
that  the  defender  applies  by  petition  instead  of  note ;  that 
part  implement  prevents  reponing  altogether^  and  not  merely 
as  to  the  part  that  has  been  implemented ;  and  that  there 
is  an  express  direction  to  intimate  the  sist  to  the  pursuer. 

10.  What  Implement  prevents  Reponinj^.— Implement  of 

a  decree  having  an  important  e£fect  in  preventing  reponing,  it 
is  of  consequence  to  inquire  what  it  means.  That  will  best  be 
shown  by  taking  the  case  in  which  it  is  held  to  happen.  A 
decree  is  implemented  when  a  poinding  has  taken  place  under 
it,  whether  the  poinding  have  been  reported  to  the  Clerk  of 
Court,  or  whether  a  warrant  to  sell  the  poinded  effects  have 
been  granted  or  not.(s)  It  is  also  implemented  when  the 
person  of  the  debtor  has  been  incarcerated.  (Q  In  short,  it 
has  been  implemented  whenever  the  property  or  person  of  the 
debtor  has  been  taken  in  execution  of  the  debt. 

It  is  not  altogether  plain  what  is  the  meaning  of  being 
reponed  after  part  implement  against  such  part  of  the  decree 
as  has  not  been  implemented.  If  there  have  been  a  payment 
to  account  of  the  debt,  or  if  an  instalment  have  been  paid 
under  a  decree  (such  as  one  for  aliment)  payable  by  instal- 
ments, it  may  safely  be  assumed  that  the  defender  may  be 
reponed  to  the  effect  of  disputing  his  liability  for  further 

(q)  Chard  v.  M'Gulloch  (GlaBgow  141 ;  note  (p)  (both  deddad  on  the  Aot 
Sheriff  Court,  1874),  18  JoonuJ  of  of  1838) ;  Rowan  v.  Mercer,  12th  May, 
JuriBpmdence,  450,  and  the  case  re-  1863,  4  Irv.  877  (decided  on  the  Small- 
ported  immediately  before  it.  Debt  Act). 

(«)  Stephenson  v,  Dobbins,  17th  Feb.  (t)  Madachlan  v.  Rutherford,  10th 

1852,  14  D.  510  ;  Anderson,  quoted  p.  June,  1854, 16  D.  937. 


Ch.  II.,  B.  lY.]      DECBEE  IN  ABSENCE  AND  BEPONINO.  143 

payments.  But  if  there  have  been  imprisonment,  can  the 
defender  be  reponed  to  the  effect  of  preventing  a  poinding  ? 
and  vice  versa ;  or  if  there  have  been  a  poinding  which  will 
not  produce  more  than  part  payment,  can  he  be  reponed  to  the 
effect  of  preventing  farther  diligence  ?  The  decisions  already 
pronounced  throw  little  light  on  these  questions,  for  they 
turned  on  clauses  which  either  expressly  said,  or  which  the 
Court  understood  to  say,  that  implement  in  part  altogether 
excluded  reponing.  Still  they  show  what  "  part  implement  ** 
means,  and  as  it  is  difficult  to  suppose  that  anything  can  be 
the  whole  implement  of  a  decree  for  payment  except  payment 
in  full,  it  is  probable  that  such  a  me^ming  will  be  given  to  the 
clause  saying  that  the  defender  may  be  reponed  against  the  part 
of  the  decree  which  has  not  been  implemented,  as  will  prevent 
the  use  of  further  diligence  than  that  which  has  begun. 


IL  Finality  of  certain  Decrees  in  AbBenca — ^A  clause 
declaring  that  certain  decrees  in  absence  are  to  receive  effect 
as  decrees  in  foro,  has  been  copied  into  the  Act  of  187G  from 
the  Court  of  Session  Act  of  1868.  Probably  in  the  Court  of 
Session  it  was  a  useful  clause,  but  as  applicable  to  the  Sheriff 
Courts  it  is  not  so  easy  to  understand  its  object.  It  divides 
decrees  in  absence  into  two  classes,  namely,  those  in  which  a 
charge  is  competent,  and  those  in  which  it  is  not  competent. 

Where  the  charge  is  competent,  the  decree  in  absence  is 
entitled  to  all  the  privileges  of  a  decree  in  foro,  subject  to 
the  following  conditions : — Firstly,  there  must  have  been 
either  personal  service  of  the  petition,  or  an  authorised  enter- 
ing of  appearance,  or  a  personal  charge ;  secondly,  the  decree 
must  not  have  been  recalled  under  the  reponing  provisions  of 
the  Act  of  1876  ;  thirdly,  a  charge  must  have  been  given; 
fourthly,  six  months  must  have  elapsed  from  the  date  of  the 
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chaise;  and  lastly,  the  chaise  must  not  have  been  brought 
under  review  by  suspension,  where  suspension  is  competent  (u) 
What  reward  the  pursuer  obtains  after  he  has  accumulated 
these  circumstances  is  not  so  clear.  There  is  plainly  an  end 
of  the  power  of  reponing  in  the  Sheriff  Court,  and  of  the  power 
of  taking  the  case  to  the  Court  of  Session  by  way  of  appeal. 
Possibly  there  is  an  end  also  of  the  power  of  suspending.  But 
the  decree  is  not  final,  because  the  Court  of  Session  can  reduce 
a  Sheriff  Court  decree  in  foro  just  as  much  as  it  can  reduce  a 
decree  in  absence. 

Decrees  in  absence  in  the  Sheriff  Court  on  which  a  charge 
is  not  competent  seldom  occur.  The  cases  of  an  interdict  or 
declarator  where  there  is  no  decemiture  for  expenses,  are  about 
the  only  ones  which  may  occur  frequently.  Such  decrees  are  to 
become  final  after  the  lapse  of  twenty  years  from  their  date, 
provided,  firstly,  there  has  been  either  personal  service  or  an 
authorised  entering  of  appearance,  and  secondly,  provided  the 
decree  have  not  been  sooner  recalled  or  at  least  brought  under 
review  by  suspension  or  reduction.(t;) 

12.  Amending  Undefended  Petitions.— The  Act  of  1876 
contains  a  provision  on  the  subject  of  amending  Undefended 
Actions.  The  old  law  on  the  subject  is  contained  in  the  Act 
of  Sederunt  of  1839  (§  13)  which  simply  says,  that  ''when  a 
libel  is  amended  in  absence  of  the  defender,  a  copy  of  the 
amendment  must  be  served  upon  him  in  the  same  manner  and 
on  the  same  imducicB  as  the  original  libel."  Here,  nothing 
being  said  as  to  what  amendments  are  competent,  that  matter 
was  left  to  the  common  law ;  the  amendment  was  necessarily 
by  minute  ;  and  service  of  the  amendment  was  essential     The 

(u)  39  k  40  Vict.  c.  70,  §  15.  (r)  Ibid, 
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Act  of  1876  provides,  Firstly,  that  any  error  or  defect  in  an 
undefended  petition  may  be  amended  if  the  SherifiF  shall  think 
such  amendment  should  be  allowed.  This  removes  the  limits 
which  used  to  fetter  the  Sheriff,  and  leaves  it  entirely  to  his 
discretion  to  allow  or  refuse.  The  Act  next  provides  that  the 
amendment,  duly  signed  by  the  pursuer  or  his  agent,  may  be 
written  either  on  the  petition  or  on  a  separate  paper.  This 
makes  a  minute  of  amendment  not  absolutely  necessary.  Lastly, 
the  Act  says  that  the  Sheriff  may,  ''if  he  shall  s^e  fit,"  order  the 
amended  petition  to  be  served,  and  allow  the  defender  to  enter 
appearance  within  such  time  as  shall  seem  proper.  This  msikes 
it  unnecessary  to  serve  again,  for  example,  should  the  amend- 
ment be  trivial ;  and  unnecessary  when  the  amendment  is 
served  that  the  new  inducicB  should  be  of  the  same  length  as 
the  original. 

The  expenses  of  an  amendment  in  absence  are  not  chargeable 
against  the  defender. 

The  amendment  in  absence  has  not  a  retrospective  effect  in 
validating  diligence  on  the  dependence  in  questions  with  credi- 
tors, but  it  has  that  effect  in  questions  with  the  defender 
himself,  or  with  any  person  representing  him  by  a  title  or  in 
right  of  a  debt  contracted  by  him  after  the  diligence.(t(;) 


Section  V. — Of  Protestation  for  not  Insisting. 

*'  Protestation  for  not  insisting "  is  the  name  given  to  the 
remedy  which  a  defender  has  against  a  pursuer  who  has  served 
a  petition  on  him  but  neglects  to  go  on  with  it ;  and  the  effect 
is  to  oblige  the  pursuer  either  to  go  on  with  the  action  or  to 
abandon  it.     On  the  first  or  any  subsequent  court-day  after 

(«)  39  &  40  Vict,  a  70,  §  18. 

L 
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the.  indudcB  have  expired  and  appearance  has  been  entered, 
the  defender,  if  the  pursuer  has  failed  to  lodge  the  petition, 
may  put  the  cause  to  the  roll.  Should  the  pursuer  then  fisdl 
to  be  present,  the  defender  may  "  put  up  protestation  against 
him  for  not  insisting."  The  form  for  doing  this  is  regulated 
by  chapter  six  of  the  Act  of  Sederunt  of  1839.(a;)  The 
defender  produces  his  copy  of  the  petition,  and,  on  the  pursuer 
failing  to  appear  and  insist,  craves  protestation.  The  Sheriff 
thereupon  admits  it,  and  modifies  what  is  called  the  protesta- 
tion money,  which  is  a  sum  awarded  to  the  defender  to 
remunerate  him  for  his  trouble  and  expense,  (y)  The  protesta- 
tion cannot  be  extracted  till  the  expiry  of  seven  free  days  after 
the  day  on  which  it  was  granted — ^unless  in  the  case  of  arrest- 
ments having  been  used,  when  it  may  be  extracted  on  the 
lapse  of  forty-eight  hours.  So  long  as  the  protestation  is  not 
extracted  the  pursuer  may  appear  and  insist  in  the  action  on 
payment  or  tender  of  the  protestation  money.  If  the  protesta- 
tion be  extracted,  the  effect  is  the  same  as  if  the  petition  had 
been  dismissed.  The  extract  contains  a  precept  of  poinding 
and  arrestment  for  recovery  of  the  protestation  money,  and 
the  dues  of  the  extract. 

The  use  of  protestation  is  rare ;  but  it  is  given  here  because 
it  seems  still  to  be  the  only  mode  of  reaching  a  pursuer  who 
hangs  back  without  appearing  at  the  earlier  stages  of  a  cause. 
There  is  no  authority  (as  in  the  case  of  the  Small-Debt  Act) 
for  summarily  dismissing  in  absence  a  petition  which  the 
pursuer  has  failed  to  appear  to  support ;  and  until  the  pursuer 
has  at  least  returned  the  petition  and  has  failed  to  obey  some 

{x)  A.    S.,  lOth  July,  1839,  §  25.  {y)  Selliff*!  Fonni,  toL  i.  p.  257.    H 

Although  oompetent  at  an  earlier  stage,  the  motion  is  made  after  def  enoee  are 

thedefender  may  take  the  step  after  hia  lodged,  they  will  be  induded  in  the 

defences  are  lodged  if  the  porsaer  does  expenses. 
not  then  lodge  the  petition* 
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competent  order,  he  cannot  be  treated  as  in  default  .  If, 
however,  the  petition  (and  any  requisite  documents)  have 
been  lodged  by  the  pursuer,  there  seems  no  reason  under 
the  new  rules  why  he  should  appear  personally  or  by  an 
agent  in  Court  till  after  the  defences  are  lodged.  After  these 
have  been  lodged,  there  will  be  pronounced  either  an  order  to 
revise  or  one  to  adjust,  and  if  the  pursuer  fails  to  lodge  his 
revised  condescendence  or  to  attend  the  meeting  for  adjusting, 
he  can  then  be  treated  as  in  default.  And  where  practicable 
this  course  is  to  be  recommended,  the  form  of  "  protestation 
for  not  insisting"  being  more  adapted  to  an  earlier  style  of 
practice  than  to  the  forms  now  in  use. 


Section  YI. — Of  the  DsFENCEa 


1.  TwMfor  Lodging  Ihfmieu. 

2.  ProrogiUiion  of  Timtfcr  Lodging 

Def$ne$t. 

3.  Form  of  the  Defmcei, 


4.  Amwers  to  Pumiet'$  StalemmL 
6.  Defendn^M  StaUmmt  of  FaeU  and 
Plea$  in  Law. 


1.  Time  for  Lodging  Defences.— The  time  for  lodging  the 
defences  is  the  first  court-day  after  the  expiration  of  the 
vndv/dcB.  If  not  lodged  on  that  day,  the  Act  of  1876  says, 
that  they  may  be  lodged  at  the  latest  at  an  adjourned  diet  not 
later  than  seven  days  after  the  expiration  of  the  inchicicB.  The 
defences  are  in  either  case  to  be  lodged  with  the  Sheriff-Clerk. 
It  is  apparently  intended  that  the  cause  is  to  be  called  on  the 
first  court-day,  and  that  the  defender  is  then  either  to  lodge 
his  defences  or  to  ask  an  adjournment  to  a  specified  day  and 
hour.  But  that  intention  cannot  be  carried  out  As  the  first 
alternative  of  the  Act  simply  says  that  the  defences  are  to  be 
lodged  on  the  first  court-day,  the  defender  has  in  any  view  till 
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the  close  of  business  hours  on  that  day  in  which  to  lodge  his 
defences.  Till  then  the  adjournment  cannot  be  pronounced, 
and  by  that  time  the  Court  may  be  over.  There  is  also  the 
consideration  that  it  is  practically  impossible  to  hold  adjourned 
diets  of  court  at  the  expiry  of  seven  days  from  the  end  of  the 
ivducice  in  every  petition.  From  the  defender  having  had  given 
to  him  the  alternative  of  lodging  his  defences  either  on  the 
first  court-day  or  at  an  adjourned  diet,  it  would  seem  that  he 
has  right  to  at  least  seven  days  from  the  end  of  the  inducice 
to  prepare  his  defences.  If  this  be  so,  it  seems  to  me  that  it 
is  not  necessary  that  he  should  ask  for  the  adjournment, 
but  that  the  Sheriff-Clerk  ought  to  receive  the  defences  if 
tendered  at  any  time  not  later  than  the  seven  days.  It  will 
be  observed  that  if  the  first  court-day  is  held  seven  days  after 
the  expiration  of  the  i/nducice  longer  time  is  not  allowed. 

2.  Prorogation  of  Time  for  Lodging  Defences.— It  is  a 

question  of  some  importance  whether  the  Sheriff  can  prorogate 
the  time.  The  defender  may  not  be  able  to  consult  a  law- 
agent  till  the  time  for  entering  appearance,  and  in  that  case  to 
give  only  seven  days  to  prepare  the  defence  might  be  far  too 
short.  In  many  instances  it  would  be  a  mere  inducement  to 
make  reckless  assertions,  or  reckless  denials,  and  thus  an 
encouragement  to  unjustifiable  litigation.     Possibly,  also,  while  ■ 

the  seven  days  are  running,  every  source  of  information  may  ' 

be  closed,  as  the  defender  may  be  ill  or  from  home.     Even  an  \ 

accident  may  prevent  the  lodging  of  the  defences  within  the 
seven  days.  The  Act  of  1853  (§  6)  provided  for  such  emer- 
gencies by  saying  that  the  periods  appointed  for  lodging  any 
paper,  or  for  transmitting  any  process  to  the  Sheriff,  or  for 
closing  a  record,  might  always  be  once  prorogated  by  the  Sheriff 
on  special  cause  shown,  or  by  consent.     A  clause  (§  1 9)  in  the 
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Act  of  1876  abolishes  prorogations  of  consent  of  parties,  but 
nothing  being  said  as  to  prorogations  for  cause  shown,  so 
necessary  a  power  as  that  of  granting  them  cannot  be  held  to 
be  taken  away  by  implication.  It  will  be  noticed,  however, 
that  this  view  only  authorises  at  most  one  prorogation.(a) 

3.  Foim  of  the  Defences.— The  defences  are  to  be  in  the 
form  of  articulate  answers  to  the  condescendence,  having  a  note 
of  pleas  in  law  and,  where  necessary,  a  statement  of  facts 
annexed.  The  Act  of  1876  gives  the  practitioner  in  framing 
his  defence  the  same  directions  as  are  given  with  regard  to  the 
condescendence,  namely,  that  the  answers  and  statement  of 
{acta  shall  be  made  succinctly  and  without  quotation  from 
documents  except  where  indispensable.(&) 

4.  Answers  to  Pursuer's  Statement— There  are  no  direc- 
tions in  the  Acts  of  1863  or  1876  for  framing  answers  to 
the  pursuer's  statements,  but  the  directions  in  the  Act  of 
Sederunt  of  1839  seem  still  applicable.  Under  these,  the 
defender  meets  in  their  order  the  pursuer's  statements  of  fact, 
by  admitting  or  denying  them,  either  absolutely  or  with 
qualifications,  but  without  argument,  and  with  such  explana- 
tions in  point  of  feust,  applicable  to  each  averment,  as 
are  necessary  to  make  his  answers  intelligible,  and  to  found 
his  pleas  in  law.(c)  Under  these  directions,  the  answer  to 
each  article  must  be  concise,  and  should  be  specific.  If 
the  defender  desires  to  admit  the  greater  part  of  one  of  the 
pursuer's  statements,  the  answer  should  be  ''  admitted  with  the 

(a)  89  &  40  Vict  c  70,  §  19 ;  16  &  of  1858  alao  direots  that  defences  ahaU 

17  Yict  e.  80,  §  6  ;  Bainbridge,  18th  be  framed  as  conoiaely  as  may  be,  with- 

Jan.  1879,  6  R.  541.  out  argument  or  unneceesary  matter. 

(h)  89  k  40  Vict.  &  70,  §  16.  The  Act  (c)  A.  S.,  10th  July,  1889,  §  82. 
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exception  of  [pointing  out  the  disputed  part]  which  is  denied  " 
or  "  not  admitted/'  as  the  case  may  be.  If  he  means  only 
to  admit  a  small  part,  his  answer  refers  to  and  admits  it,  and 
adds,  qv^oad  uUra  denied,  or  not  admitted,  as  may  be.  Each 
answer  must  be  complete  in  itself.  A  form  in  common  use, 
of  denying  under  reference  to  the  defender's  statement,  is 
objectionable,  as  it  is  neither  complete  nor  clear.  Another 
form  in  common  use,  that  of  denying  a  statement  in  so  far  as 
it  is  inconsistent  with  the  defender's  statement,  is  also  objec- 
tionable. The  defender  generally  takes  it  to  mean  more  than 
it  does ;  and  forgets  that  in  using  it  he  may  be  admitting 
statements  destructive  of  his  case,  but  which,  being  possibly 
true  oyer  and  above,  are  not  inconsistent  with  his  averments.(€l) 
Where  the  defender  desires  entirely  to  rest  upon  his  own 
account  of  the  matter,  the  proper  form  of  answer  is  one 
suggested  by  the  first  Lord  Curriehill,(e) — viz.,  to  deny  the 
pursuer's  averments  in  so  far  as  they  do  not  coincide  with  his 
own.  But  this  form  of  answer,  though  the  only  one  of  its 
kind  that  is  accurate,  is  not  often  to  be  recommended.  The 
use  of  counter  averments  in  the  answers  to  the  pursuer's 
averments  should  be  sparing.  The  proper  place  for  these  is 
(as  the  statute  points  out)  in  the  defender's  own  statement  of 
fact.  Of  course  all  equivocal  answers  must  be  carefully 
avoided,  as  these  may  be  construed  against  the  party  making 
them. 

If  the  condescendence  contains  any  statement  of  fact  which 
is  within  the  defender's  knowledge,  and  the  defender  do  not 
deny  it,  he  will  be  held  to  have  admitted  it.(/) 

((2)  Andenona  v.   Low,    ISih    Nov.  (/)  A.  S.,  lOtii  July,  1889,  §  65. 

1868,  2  Macph.  100.  This  rale  applies  equally  to  a  punner 

(e)    See  Campbell  v.  Campbell,  Sth  aiiBweriiig  a  defender's  statements. 
Jan.  1868,  1  Macpb.  217. 
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6.  Defender's  Statement  of  Tacts  and  Pleas  in  Law.— 

The  observations  on  the  mode  of  framing  the  pursuer's  state- 
ment of  facts  and  pleas  in  law  are  in  general  applicable  to  the 
framing  of  the  corresponding  pleadings  for  the  defender.  The 
defender  is  imder  no  restriction  as  to  the  grounds  of 
defence  which  he  may  state,  but  he  must  take  care  that  he  now 
discloses  his  whole  case.  For  example,  if  he  objects  to  the 
pursuer's  title  he  must  state  the  nature  of  his  objection,  for  he 
would  not  be  allowed  under  the  objection  of  no  title  to  bring 
up  objections  of  which  the  pursuer  has  no  notice.(9)  The 
defender  s  statement  must  contain  the  facts  necessary  to  found 
his  pleas ;  and  he  must  append  a  note  of  these  similar  in 
character  to  the  pursuer's.  It  is  advisable,  as  tending  to  clear- 
ness, that  he  should  so  frame  his  pleas  as  to  show  distinctly 
which  of  the  pursuer's  propositions  he  controverts,  and  what 
separate  propositions  he  sets  up  on  his  own  behalf.  The 
defender  must  state  all  his  pleas  at  once.  The  privilege  which 
the  methods  of  pleading  in  use  before  1853  gave  to  him,  of 
stating  first  his  dilatory  pleas  and  then  his  peremptory  pleas, 
has  been  abolished. 


Section  VII. — Revising,  Adjusting,  and  Closing  Record. 


1.  Bevinng  the  PUadingt, 

2.  Additions  an  Bevital, 

3.  Meeting  to  Adjutt. 

4  Dieposal  of  Dilatory  Defences. 


5.  Adjusting  Record. 

6.  Striking  out  IrrelevayU  Matter. 

7.  Closing  Beeord. 

a  Procedure  after  Closing  Record. 


1.  Revising  the  Pleadings. — ^The  seventeenth  section  of 
the  Act  of  1876  provides  that  neither  party  shall  be  entitled 
as  matter  of  right  to  ask  for  a  revisal  of  his  pleadings,   but 

ig)  North  British  Railway  Co.  v.  Brown,  Gordon  k  Co.,  12th  June,  1857,  19 
D.  840. 
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that  it  shall  be  competent  for  the  Sheriff  to  allow  or  order  a 
rcvisal  upon  just  cause  shown.  Under  the  Act  of  1853> 
when  the  pursuer  was  willing  to  close  on  summons  and 
defences,  with  the  addition  of  a  denial  of  the  defender's 
statement  so  far  as  not  coinciding  with  his  own,  it  was  incom- 
petent to  order  a  reviBal,(a)  and  it  would  now  require  very 
strong  cause  to  justify  it  Excepting  at  the  pursuer's  request, 
and  where  the  defender  has  made  a  separate  statement  of 
fact,  a  revisal  is  seldom  necessary. 

The  time  at  which  the  motion  for  revisal  is  to  be  made 
is  left  to  inference.  From  the  eighteenth  section  of  the 
Act  of  1876  it  appears  that  it  ought  to  be  made  before  the 
process  is  transmitted  to  the  Sheriff  with  a  view  to  adjust- 
ment, but  there  is  no  precise  provision  for  the  pursuer 
seeing  the  defences  before  that  time.  It  is  apparently 
contemplated  that  the  pursuer  is  either  to  be  present  when 
defences  are  lodged,  or  at  least  is  to  have  the  opportunity 
of  seeing  them  on  the  day  of  lodging.  It  will  be  simple 
enough  for  him,  if  the  defences  be  lodged  in  Court  when  the 
cause  is  called  to  move  then  for  a  revisal.  Should  they  be 
lodged  out  of  court,  he  always  knows  when  the  defences 
are  due,  and  he  can  then  see  them,  and,  if  he  thinks 
right,  can  ask  the  cause  to  be  enrolled  for  the  purpose  of 
moving  for  the  revisal,  and  until  this  motion  is  disposed  of 
the  Sheriff-Clerk  should  not  transmit  the  process  to  the 
Sheriff.  In  order  to  give  the  pursuer  time  to  see  the 
defences,  the  Sheriff-Clerk  should  not  transmit  the  cause  to 
the  Sheriff  till  twenty-four  hours  after  the  defences  are 
lodged.  When  the  order  to  adjust  has  been  pronounced,  the 
power  to  order  a  revisal  is  gone. 

When  an  order  for  revisal  is  pronounced,  it  will  now  be 

(a)  16  &  17  Vict  c.  80,  §  4  ;  CampbeU  v.  Campbell,  8th  Jan.  1863,  1  M.  217. 
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almost  necessaiy  to  make  it  an  order  to  revise  on  separate 
papera  The  care  with  which  the  Statute  (§  10)  directs 
that  the  principal  petition  is  not  to  be  borrowed  without 
express  permission,  shows  that  it  is  not  intended  that  it 
should  be  meddled  with  more  than  is  necessary,  and  if  the 
certified  copy  were  altered  it  would  no  longer  answer  its 
description  or  purpose.  As  the  revised  condescendence  should 
thus  be  on  a  separate  paper,  it  will  be  convenient  to  have  the 
revised  defences  in  the  same  form. 

For  reasons  stated  above  (p.  148),  I  think  it  will  be 
competent  for  the  Sheriff  to  prorogate  once,  on  special  cause 
shown,  the  time  for  lodging  a  revised  pleading. 

2.  Additions  on  ReyiaaL — In  revising,  the  pursuer  corrects, 
modifies,  or  amplifies,  his  original  statement ;  adds  his 
answers  to  the  defender's  statements;  and  gives  any  new 
pleas  in  law  which  he  thinks  right.  So  far  there  is  no 
difficulty,  but  difficulties  sometimes  arise  when  the  pursuer 
wishes  to  add  on  revisal  new  grounds  of  action  not  com- 
prehended within  those  stated  in  the  petition.  Here  it  is 
necessary  to  distinguish  three  cases — -firstly,  when  the  new 
grounds  to  be  added  are  of  the  same  kind  as  those  contained 
in  the  petition,  and  are  therefore  ia  a  manner  supplementary 
to  it ;  secondly,  when  they  are  not  of  the  same  kind,  but  are 
altogether  distinct ;  and  thirdly,  when  they  arise  as  matter 
of  replicatioD  to  the  defender's  case. 

When  the  new  grounds  of  action  are  of  the  first  kind, 
great  latitude  is  allowed  to  the  pursuer  in  the  way  of  making 
additions.  This  latitude  was  allowed  even  in  the  Court  of 
Session,  where,  previous  to  the  Act  of  1868,  the  rules  as  to 
pleading  were  more  stringent  than  in  the  Sheriff  Court. 
Thus,  while  in  an  action  against  the  drawer  of  a  bill  it  is 
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clear  that  the  statement  that  the  bill  has  been  duly  negotiated 
is  a  material  ground  of  action,  it  has  been  held  that  when 
omitted  in  the  petition  it  may  be  added  in  revising  the 
condescendence,  (b)  A  still  stronger  illustration  of  this 
principle  was  afforded  in  an  action  for  damages  for  slander, 
where  a  pursuer  was  allowed  to  add  at  revising  two  new 
instances  of  the  alleged  slander,  uttered  at  different  times 
and  places  and  before  different  parties  from  those  stated  in 
the  original  condescendence,  (c)  Whenever,  therefore,  the 
new  matter  added  in  the  condescendence,  though  it  may 
technically  form  a  new  ground  for  supporting  the  action,  does 
not  in  any  material  way  alter  the  nature  of  the  case  laid 
against  the  defender  in  the  petition,  but  merely  states  it 
with  greater  amplitude  and  completeness,  the  new  matter 
should  not  be  rejected,  and  no  just  and  reasonable  system  of 
pleading  would  require  its  rejection. 

When  the  new  grounds  of  action  are  not  of  the  same 
kind,  and  do  not  supplement  those  stated  in  the  original 
condescendence,  it  was  formerly  held  tl^at  the  pursuer  could 
not  competently  add  them,  but  this  rule  is  not  now  enforced 
with  any  degree  of  strictness.  This  rule  was  laid  down  in 
the  Court  of  Session,((2)  and  was  also  the  old  rule  in  the 
Sheriff  Court  before  the  time  at  which  it  became  imperative 
on  the  Sheriff  to  allow  a  much  greater  latitude  in  the  way  of 
amending.     Nothing  is  gained  now  by  enforcing  it  so  long 


(6)  McDonald  v.  M^Qnarrie,  29th 
Feb.  1860,  22  D.  922. 

{e)  Hewfltson  v.  Inriiig,  lOth  March, 
1858, 15  D.  519.  See  preceding  note. 
The  additionB  in  this  cue  leem  to 
h«Te  gone  to  the  faU  length  which 
is  permiaaible,  for  thej  were  aUowed 
with  great  diffionltji  and  only  on  pay- 
ment of  expenses. 


{d)  Bnxness  v.  Goodfellow,  5th  June, 
1858,  20  D.  1084  ;  London  Joint-Stock 
Bank  v.  Stewart,  14th  Jan.  1859,  21 
D.  250.  See  also  Maodougal's  Trustee 
V.  Law,  18th  Not.  1864,  8  M.  US, 
where  the  additions  were  aUowed  to  be 
looked  at  as  explanatory  of  the  original 
statements. 
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as  the  additionB  are  Dot  greater  than  those  which  the  Sheriff 
would  be  obliged  to  admit  by  way  of  amendment.  It  is, 
therefore,  the  practice  to  allow  at  revisal  all  such  additions  to 
be  made  as  are  necessary  for  the  purpose  of  determining  in 
the  action,  the  real  question  in  controversy  between  the 
parties — provided  always  that  no  larger  sum  or  estate,  and  no 
fund  or  property  other  than  that  specified  in  the  petition 
be  subjected  to  adjudication,  except  of  consent  of  all  parties. 
If  any  one,  however,  were  to  object  to  a  new  ground  of  action 
being  added  in  this  way,  it  would  be  requisite  for  the  Sheriff 
to  give  formal  leave  to  Bmend.(e) 

In  the  third  case,  when  matter  not  covered  by  the  petition 
is  introduced  into  the  condescendence  by  way  of  reply  to 
the  grounds  of  defence  brought  forward  by  the  defender, 
it  cannot  rightly  be  said  that  it  forms  a  new  ground 
of  action  at  all.  It  is  a  matter  of  replication,  which  it  is 
of  necessity  competent  for  the  pursuer  to  add.  When  a 
pursuer,  for  instance,  brings  an  action  of  slander  which  does 
not  (on  the  face  of  it)  disclose  a  case  of  privilege,  but  where 
the  defender  pleads  matter  in  defence  which  does  disclose 
such  a  case,  it  will  be  competent  for  the  pursuer  to  reply 
that  the  slander  was  spoken  maliciously  and  without  probable 
cause.  To  take  another  illustration,  if  a  pursuer  found 
upon  a  bond,  and  the  defender  pleads  that  it  is  not  duly 
authenticated,  the  pursuer  may  plead  by  way  of  replication 
that  the  defender  is  barred  by  rei  irUerventua  from  stating 
the  objection.  (/)  These  illustrations  sufficiently  explain  the 
principle. 

The  defender  is  allowed  the  same  latitude  in  revising  his 

{e)  Ab   to  amendmenta   see  tf^/ra,  (/)    United    Mntnal    Mining    and 

dutp.  ill  §  4,  and  39  &  40  Vict,  a  70,       General    life    Aararanoe    Society   v, 
§  24.  Marray,  13th  June,  1860,  22  D.  1185. 
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defences,  as  is  given  to  the  pursuer  in  revising  his  condescend- 
ence— care  always  being  taken  that  (as  a  second  revisal  is 
incompetent)  the  pursuer  at  adjusting  shall  have  a  full 
opportunity  of  answering  any  new  matter  the  revised  defences 
may  contain,  and  that  a  defender  shall  pay  any  expense 
which  he  may  cause  by  bringing  forward  at  a  late,  what  he 
ought  to  have  brought  forward  at  an  early  stage. 

3.  Meeting  to  Acljiuit— The  next  step  is  for  the  SheriiF- 
Clerk  to  transmit  the  process  to  the  Sheriff  with  a  view  to 
adjusting.  This  is  to  be  done  at  once  where  no  motion  for 
revisal  is  made,  or  where  it  is  made  and  refused  If  a  revisal 
is  ordered,  the  Statute  of  1876  says  that  the  process  is  to  be 
transmitted  after  the  lapse  of  the  period  within  which  the 
revised  pleadings  fall  to  be  lodged.  This  is  meant  to  super- 
sede the  necessity  for  taking  decree  by  de&ult  for  fsdlure  to 
lodge  the  revised  papers.  The  provision  apparently  does  not 
take  effect  till  after  the  period  for  lodging  both  papers  has 
elapsed,  though  if  the  revised  condescendence  be  not  lodged 
when  due,  there  is  little  use  waiting  for  the  revisal  of  the 
defencea  Where  the  clerk,  as  will  generally  happen  in  this 
case  in  question,  has  not  the  whole  process  in  his  hands  it  is 
plain  that  he  must  transmit  what  he  ha&  The  result  of  these 
regulations  apparently  is  that  if  the  parties  fail  to  revise,  they 
simply  lose  the  opportunity. 

When  the  process  is  transmitted,  the  Sheriff  is  to  direct  the 
action  to  be  put  to  the  roll  for  the  first  court-day  occurring 
not  less  than  four  days  thereafter.  The  reason  for  the  interval 
being  allowed  before  adjustment  is  obvious,  and  it  is  therefore 
plain  that  the  interval  should  be  allowed  between  the  date  of 
the  Sheriff  returning  the  process  and  the  adjusting  day,  and 
not  after  the  date  of  transmission  to  him. 
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Upon  the  day  for  adjustment,  the  Statute  of  1876  says  that 
the  Sheri£f  shall  require  the  parties  then  to  adjust  their  plead- 
ings, and  shall  close  the  Tecord.(g)  This  language  is  peremp- 
tory, but  as  the  power  of  once  prorogating  the  period  for 
closing  the  record,  which  ia  given  by  section  6  of  the  Act  of 
1853,  has  not  been  repealed,  it  must  be  taken  still  to£xist. 
— (iSiupra,  p.  148.) 

The  Act  of  1876  does  not  state  what  is  to  be  done  at  the 
meeting  for  adjustment,  but  that  will  be  found  stated  in  the 
Act  of  1853,  the  provisions  of  which  seem  still  applicable. 

4.  Diflposal  of  Dilatory  Defences.— The  first  business  at 

the  meeting  is  (where  possible)  to  dispose  of  any  dilatory(&) 
defences  that  may  have  been  stated.  If  it  be  not  possible  to 
dispose  of  them  at  once,  the  SheriiF  may  reserve  consideration 
of  them  till  a  future  stage  of  the  cause,  (i)  These  provisions 
have  given  rise  to  discussion,  though  the  practice  now  is 
believed  to  be  uniform.  Some  used  to  read  them  as  a  direc- 
tion to  the  Sheriff  to  continue  the  old  practice  of  deciding  on 
the  dilatory  defences  before  closing  the  record ;  and  of  not 
looking  at  the  merits  until  the  preliminary  pleas  had  been  dis- 
posed of  finally.  This  way  of  reading  the  provisions  gave 
direct  encouragement  to  an  abuse  of  the  forms  of  process,  so 
as  to  obtain  delay.  A  more  reasonable  meaning  is  given  to 
the  provision  when  the  direction  to  dispose  of  the  dilatory 
defences,  where  possible,  is  taken  to  mean  to  dispose  of  them 

ig)  89  Ac  40  Vict  e,  70,  §  18.  diUtory  defenoet  (though  they  are  some- 

(A)  Dilatorj   defenoee    "are    thoee  times  oonfonnded  with  them),  beoauie, 

which   have   the  temporary  effect  of  if  the  action   ia  found   irreleTant,  it 

obtaining  for  the  defender  a  sentence  can  never  be  brought  agun.    Compare 

absolving  him  from  the  depending  suit,  Hill  v.  Dymock,  7th  July,  1857,  19  D. 

without  cutting  off  the  pursuer's  right  956. 

of  bringing  a  new  action ; "  Ersk.  iv.  1.  (t)  16  k  17  Vict.  c.  80,  §  4. 

67.    Fleas  on  the  relevancy  are  not 
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at  that  time,  whereyer  it  is  practicable  by  some  order  or  step 
to  put  an  end  to  them  altogether.  Thus,  if  a  dilatory  plea 
be  stated  that  all  interested  in  the  action  were  not  called  as 
parties,  the  provision  would  be  held  to  mean  that  the  Court 
was  then  to  consider  whether  the  plea  could  not  at  once  be 
disposed  of  by  pronouncing  an  order  for  the  calling  of  such 
additional  parties  as  might  be  requisite  :  and  if  that  appeared 
practicable,  to  pronounce  the  order. (j)  And  there  are  other 
cases  where  the  dilatory  pleas  are  founded  in  like  manner  on 
matters  capable  of  rectification,  where  it  may  be  desirable  and 
practicable  to  dispose  of  them  at  once. 

It  has  sometimes  been  maintained  that  dilatory  defences 
are  to  be  held  as  repelled  if  they  are  not  expressly  reserved 
in  the  interlocutor  closing  the  record.  This  may  have  been 
true  at  one  time  in  the  Court  of  Session,  but  even  there  the 
more  sensible  rule,  that  the  defences  are  to  be  held  as 
reserved  when  not  expressly  repelled,  has  been  acted  on 
since  the  Judicature  Act  ;(k)  and  there  is  no  ground  for 
applying  any  different  rule  in  the  Sheriff  Courts. 

6.  Acynrtang  Record.— At  the  meeting  to  adjust  the  record, 
the  Sheriff  allows  the  pursuer  (if  this  has  not  already  been 
done)  to  add  to  his  condescendence  his  answers  to  the  defender's 
statement  of  fact({)  In  place  of  these  answers  the  pursuer 
may  simply  minute  his  denial  of  the  defender's  statements  in 
so  &r  as  not  coinciding  with  his  own,  if  this  be  deemed  suffi- 
cient by  the  Sheriff     The  pursuer^s  answers,  or  this  minute, 

(;)  Comp«re  Watt  v.  Kempt,  22nd  (I)  16  &  17  Vict.  c.  80,  §  4.    It  ii 

MMoh,  1866, 8  M.  780,  whioh  UlastratM  not  competent  to  delay  the  meeting  for 

the  inoonvenienoe  of  thii  ooone  not  adjustment,  by  making  a  leparate  order 

being  followed.  for  theee  answen,  and  allowing  a  lepar- 

(h)  Johnstone  v.  Amott,  28rd  Jan.  ate  time  for  making  them,  Keaeabk  v. 

1880,  8  a  888.  Garden,  27th  Feb.  1869,  7  M.  588. 
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having  been  recorded,  the  Sheriff  allows  each  party  to  adjust 
his  own  part  of  the  record,  (m)  In  doing  this  it  is  clear  that 
neither  party  has  the  power,  without  the  consent  of  the  Court, 
to  add  any  new  statement  to  the  record.  The  power  is  simply 
to  adjust  the  record  of  the  statements  that  have  already  been 
made,  and  it  should  not  extend  beyond  the  correction  of  any 
inaccuracies,  and  the  addition  of  any  explanation  required, 
either  by  the  answers  of  the  opposite  party,  or  for  the  sake  of 
clearness.  If  it  be  discovered  that  new  statements  of  fact  are 
necessary,  the  strict  course  is  to  allow  the  pleadings  to  be 
amended  on  payment  of  expenses^  and  to  adjourn  the  meeting 
to  give  the  opposite  party  the  opportunity  of  answering  the 
additional  statements.  As  no  alteration  or  addition  to  a  paper 
once  lodged  can  be  made  without  the  leave  of  the  Court,(ii) 
parties  must  take  care  in  adjusting  that  their  alterations  before 
being  made  in  a  permanent  form,  have  first  been  seen  and 
allowed 

6.  StriUnff  out  Lrreleyant  Matter. — After  all  this  has 
been  done,  the  Statute  of  1853  places  on  the  Sheriff  the  duty 
of  striking  out  of  the  record  any  matter  that  he  may  deem  to 
be  either  irrelevant  or  unnecessary,  (o)  This  power  is  given, 
or  rather  the  duty  is  imposed,  in  very  absolute  terms,  but  it 
has  nevertheless  to  be  exercised  with  great  caution.  There  is 
no  duty  more  delicate  for  a  judge  than  that  of  dictating  to  a 
party  how  he  is  to  frame  his  pleading,  or  of  restricting  him  as 
to  what  he  may  set  forth.  The  power  is  therefore  not  to  be 
exercised  except  in  clear  cases  of  irregularity.  But  it  is  some- 
Cm)  Where  there  htm  heen  no  reTinl  them  distmot  from  the  original  itate- 
fhe  alterfttione  on  the  parener's  eon-      mente. 

dcecendence  ihonld  he  made  on  the  (n)  Reid  v.  Menx,  I7th  Deo.  1861, 

origlnid  petition,  and  tnuuferred  to  the      24  D.  221. 
certified  eopj,  in  both  oaaea  keeping         (o)  16  k  17  Viet  o.  80,  §  4. 
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times  useful,  especially  where  a  party  introduces  personalities 
against  his  opponent  or  others,  or  otherwise  grossly  abuses  the 
forms  of  process. 

7.  Olosing  Record. — ^The  last  proceeding  at  the  meeting  is 
to  "close  the  record."  This  is  a  solemnity.  The  record  is 
closed  by  the  Sheriff  writing  on  the  interlocutor  sheet  the 
words  "  record  closed/'  and  signing  and  dating  the  same.  The 
consent  of  the  parties  to  this  proceeding  was  formerly,  but  is  not 

• 

now,  required  Indeed  it  seems  competent  and  necessary  for  the 
Sheriff,  if  required,  to  close  the  record  though  one  of  the  parties 
should  be  absent,  if  he  be  absent  without  sufficient  cause.  The 
Act  of  Sederunt  of  1839,  by  a  provision  (§  45)  still  in  force, 
requires  the  Sheriff  as  soon  as  the  record  is  closed  to  initial 
all  the  alterations  or  additions  which  may  have  been  made  on 
the  margins  of  the  papers  before  closing. 

8.  Procedure  after  Olofling  Record — At  the  time  of  closing 
the  record  the  Sheriff  is  directed  by  the  Act  of  1876(;>)  to  ask 
the  parties  whether  they  renounce  further  probation.  This  is 
done  in  the  Court  of  Session,  and  there  may  possibly  be  cases 
in  the  Sheriff-Court  in  which  it  will  be  a  useful  question  to 
ask.  If  the  parties  are  ready  to  renounce  farther  probation 
they  sign  a  minute  to  that  effect  on  the  interlocutor  sheet, 
which  the  Sheriff  follows  up  (in  closiDg)  with  a  finding  to  the 
same  effect,  and  with  an  order  to  debate. 

In  general,  however,  Sheriff-Court  causes  involve  disputed 
fact,  and  probation  will  not  be  renoimced.  The  Sheriff  will 
then  consider  whether  to  allow  proof  at  once  or  to  appoint  a 
debate;  but  before  taking  up  this  point,  it  is  necessary  to 
consider  the  rules  as  to  the  production  of  documents  referred 
to  in  the  pleadings. 

(p)  89  &  40  Vict  c.  70,  §  28. 
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Section  VIII. — Of  PRODUCiNa  and  Recoverino  Documents 

FOUNDED  ON  IN  THE  BeCORD. 


4.  lUcovering     Docwnentt      before 

Pleadings  Lodged, 

5.  Mode  of  Carrying  out  Diligences, 


1.  Documenti  in  the  Parties  Posses- 

sion, 
%  DUigenees  to  lUeover  Doeummts, 
3.  What  Documents  Beeoverahle. 


1.  Documents  in  the  Parties'  Possession. — ^The  law  obliges 
parties  having  in  their  possession  documents,  books,  or  papers, 
on  which  they  found  in  their  pleadings,  to  produce  them  either 
along  with  the  pleadings  themselves  or  at  latest  at  the  record 
being  closed,  (a)  There  used  to  be  a  difficulty  in  interpreting 
this  rule,  (6)  so  as  to  distinguish  between  two  classes  of  docu* 
ments  which  are  distinct  enough  in  themselves — ^between  those 
documents,  on  the  one  hand,  which  are  themselves  grounds  of 
action  or  defence,  and  which  (on  their  signature  being  admitted) 
of  themselves  establish  the  existence  or  discharge  of  the  claim 
sued  on, — and  those  documents,  on  the  other  hand,  which  are 
only  to  be  used  as  part  of  a  general  proof,  such  as  might  be 
laid  before  a  jury.  This  difficulty  was  serious,  because  the 
penalty  for  not  producing  the  documents  at  the  proper  time 
was  the  being  unable  to  produce  them  at  all.  It  has  been 
got  over  by  the  Act  of  1876.  TUs  Act  makes  it  imperative 
on  each  party  to  produce,  at  or  before  the  closing  of  the 
record,  all  documents  which  are  specially  mentioned  in  his 
pleadings  and  which  are  in  his  hands.  Other  documents,  it 
says,  may  be  produced  at  the  proof,  though  the  Sheriff  may 
order  their  production  at  any  earlier  stage  of  the  cause,  (c)    This 


(a)  A.  S.,  loth  Jidy,  1889,  S  51. 
{b)  Borthwick  v.  Lord  Advocate,  6th 
Dec.  1861,  24  D.  180 ;  and  Kelley  v. 


Bobmson,  16th  Not.  1864,  8  M.  58. 
(e)  89  &  40  Vict,  a  70,  §  22. 


M 
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pi»irer  hYk/^jM  \pn  tqmimj^y  exercbed,  m  unkas  the  docome&tB 
mm  tm^iiiMl  to  iite  tUiiferBtaoding  of  the  releraa^  of  the  CMe. 
or  are  meh  thAi  the  put/  aakiog  them  hat  an  inteieflt  in  them 
mttei^iui  Up  f(ire  him  right  to  eiU  on  his  opponent  to  exhibit 
them,  it  i$  n^A  retj  fair  to  make  a  party  ahow  a  portioQ  of 
Ilia  proof  withoat  at  the  aame  time  giring  him  the  opportonity 
of  ab/wing  the  whole.  If  a  party  faila  to  prodoee  any  docomeni 
**  timeoimly/'  the  Sheriff  is  empowered  to  order  or  allow  him 
to  produce  it  at  any  time  before  judgment,  upon  audi  tenna 
aa  to  expc'naea  or  further  proof,  aa  may  be  right  This  will 
cover  the  oaae  of  a  party  either  fiuling  to  jHroduce,  at  or  befiwe 
the  cloaing  of  the  record,  a  document  specially  mentkmed 
in  his  pleadings,  or  fJEuling  to  produce  during  the  proof 
a  document  osseDtial  to  it  Except  along  with  a  pleading, 
or  at  iho  closing  of  the  record,  or  during  the  proof,  no 
party  can  make  productions  without  special  leave.  Should  a 
party  who  is  ordered  to  make  a  production  &il  to  do  so,  he  is 
hold  ''  as  confessed  "  on  the  point  concerned,  that  is,  it  is  held 
that  the  document  if  produced  would  establish  what  the 
lidvorsary  says  it  would  establish.((2) 

9.  Dillgnou  to  recover  Documents — If  the  documents 

nu  whioh  a  party  founds  arc  not  in  his  custody  or  power  at 
(ho  iiinn  of  lodging  his  original  pleadings,  the  Act  of  Sederunt 
oflH!)!)  (|J(J  Sn  and  33)  which  still  regulates  this  matter, 
diivots  him  to  ntaie  whore  they  are,  and  empowers  him  then 
to  ask  for  a  "dili^^ico**  to  recover  them.  After  he  has 
liuIiftHl  hiM  (huU  ploiulingH,  if  thoy  are  still  not  in  his  custody 
ut  [v>wor,  \\o  nujMt  take  a  diliRin^ce  to  recover  them  (§  51). 

(tl)  ri^l«H(\mUn  KAtlwi^v  iV  r.  Orr,      ik  8iouMt»  lOUi  Ksnth,  1S70,  9  M. 
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The  object  of  forcing  him  to  take  a  diligence  at  this  stage  is, 
that  the  opposite  party  may  see  before  the  record  is  closed  all 
the  documents  on  which  the  other  party  founds  in  his  plead- 
ings. If  the  party  requiring  them  neglects  to  recover  them 
at  this  time,  when  he  is  directed  to  do  so,  the  opposite  party 
will  have  right  to  object  to  his  doing  so  afterwards,  except 
upon  such  conditions  as  to  expenses  or  further  proof  as  the 
Sheriff  may  think  right.  («) 

3.  What  Doeumenta  ReocnreraUe. — ^The  right  of  a  party 
to  ask  for  a  diligence  before  the  record  is  closed  is  limited  to 
one  for  the  recovery  of  those  documents  on  which  he  founds 
in  his  own  pleadings.  There  is  no  authority  given  him  to 
ask  for  a  diligence  to  enable  him  to  recover  documents  on 
which  his  adversary  alone  founds ;  and  this  is  quite  unneces- 
sary, because  if  the  opposite  party  do  not  produce  or  recover 
them  he  loses  the  benefit  And  before  the  record  is  closed  a 
party  will  not  be  allowed  a  diligence  to  recover  documents 
wanted  by  way  of  proof,  because  the  Sheriff  has  a  discretion 
to  refuse  the  diligence,  and  he  will  certainly  do  so,  seeing  that 
another  opportunity  is  allowed  at  a  subsequent  stage  for 
recovering  such  documenta(/) 

i.  Recoyering  Documents  befbre  Pleadings  Lodged.— 

The  Act  of  Sederunt  of  1839  contains  no  provisions  for 
granting  diligences  in  certain  circumstances  where  the  Court 
of  Session  has  a  discretion  to  do  so.  In  that  Court,  where  a 
party  desires  to  found  on  writings  which  are  not  within  his 
own  reach,  and  which  his  adversary  does  not  produce  because 
lie  does  not  found  on  them,  there  is  a  discretionary  power  of 

(e)  89  &  40  Vict.  o.  70,  §  22. 

(/)  A.  S.,  1839,  chap,  iz.— Proof  and  Circmndnctioii. 
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giving  a  diligence  to  recover  the  wriUngs  before  forcing  the 
pleadings  to  be  lodged.  The  roles  which  the  Court  of  Session 
follow  in  exercising  this  discretion  are  not  very  clearly  laid 
down ;  but  while  a  party  is  not  allowed  to  use  this  diligence 
for  the  purpose  of  fishing  for  documents  to  see  if  they  will 
afford  him  any  ground  of  action  or  defence,  and  while  no 
general  rule  is  followed,  it  seems  that  he  may  get  the 
diligence  where  his  object  is  only  to  bring  forward  his  state- 
ments in  a  specific  form.(gr)  These  rules  reduce  to  a  minimum 
the  power  of  granting  diligences  to  recover  documents  to 
be  founded  on,  before  the  relative  pleadings  are  lodged.  In 
fact,  they  scarcely  allow  of  its  being  exercised  at  all  before  the 
first  pleadings  are  lodged,  and  therefore  limit  it  to  the  case  of 
the  diligence  being  required  before  revisal  or  before  closing. 
When  the  rule  is  so  reduced  it  comes  veiy  near  to  the  powers 
conferred  on  the  Sheriff  by  the  Act  of  Sederunt,  but  as  it  is 
one  which  the  Court  of  Session  exerdse  in  virtue  of  the 
common  law,  the  Sheriff  also  could  exendse  it  in  the  necessaiy 
case,  and  I  have  seen  instances  where  its  use  has  been  proper 
and  beneficial. 

6.  Mode  of  carrying  out  Diligences. — ^When  diligences 
are  granted,  they  are  carried  out  under  the  same  rules  as 
commissions  to  take  other  evidence.  The  only  difference  is, 
that  the  party  craving  the  diligence  first  lodges  a  specification, 
stating  the  writings  he  wants,  and  that  the  commission  is  then 
granted  to  him  to  recover  them,  or  such  part  of  them  as  the 
Sheriff  may  think  fit  The  havers  are  cited  like  witnesses, 
and  a  copy  of  so  much  of  the  specification  as  concerns  each  is 
served  on  him  at  the  time  of  citing.  Their  examination 
proceeds  in  the  same  way  as  the  examination  of  a  witness 

iff)  Dickson  on  Evidence  (2od  ed.)  §  1338,  note  4. 
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except  that  it  is  limited  to  the  questions  whether  they  have 
the  documents  called  for,  or  have  any  knowledge  of  what  has 
become  of  them.  If  the  havers  refuse  to  produce  the  docu- 
ments, the  objection  is  dealt  with  in  the  same  way  as  the 
objection  of  a  witness  to  answer. 


Section  IX. — ^Of  the  Proof. 


1.  Of  Allowing  Proof . 

2.  Form  of  Order  for  Proof. 

3.  Precognition  of  WitnesiCi. 

4.  Citation  of  Witneuei, 

6.  Proceedings  <U  Diet  for  Proving, 

6.  Witnesses  examined  separatdy, 

7.  OaJth  or  Affirmaiion, 

8.  Examination  in  initialibus. 

9.  Examination  in  Chief  and  Cross. 
10.  WTuU  Questions  competent 


11.  Witness  objecting  to  Produce  or 

Depone. 

12.  Evidence  of  Bankers, 

13.  jPtxtn^  Witnessed  Expenses. 

14.  BecaUing  Witnesses, 

15.  Recording  the  Evidence, 

16.  Adjowming  Proof, 

17.  Declaring  Proof  Closed, 

18.  Additional  Proof. 

19.  Proof  in  Replication, 


1.  Of  Allowing  Proof — ^At  the  closing  of  the  record  the 
Sheriff  appoints  the  parties  to  be  heard  (upon  the  merits  of  the 
case  and  on  their  respective  pleas) ;  or  where  he  deems  proof 
to  be  necessary,  appoints  a  diet  for  proof  on  an  early  day.(a)  This 
places  on  the  Sheriff  the  duty  of  looking  at  the  record,  with  the 
view  of  seeing  whether  there  are  materials  for  disposing  of  the 
case  without  proof,  or  whether  a  proof  is  necessary.  If  there 
be  room  for  doubt  he  will  send  it  to  the  debate  roll ;  but  if  there 
be  no  room  for  doubt  that  a  proof  is  requisite,  it  is  very  unneces- 
sary to  send  the  case  as  a  matter  of  routine  to  the  debate  roll. 


(a)  39  &  40  Vict  c  70,  §  23.    As  to  "  renooncmg  probation/'  see  supra,  p.  160 
art  a 
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On  closing  the  record  it  is  convenient  to  ask  the  parties  what 
they  think  on  this  point;  and  on  hearing  their  view  the 
Sheriff  will  generally  be  able  to  decide  at  once  whether  to 
order  a  debate  or  to  allow  a  proof.  The  continuing  of  the 
case  on  the  roll,  in  order  that .  parties  may  be  heard  on  some 
future  day  as  to  what  may  be  done  next,  is  not  contemplated 
by  the  Statute.  If  the  Sheriff  appoint  a  debate  on  the  rele- 
vancy, the  proceeding  is  the  same  as  in  a  debate  after  a 
concluded  proof,  and  the  little  that  requires  to  be  said  on  the 
subject  will  be  said  afterwards.  If,  either  with  or  without  a 
debate,  he  allow  a  proof,  the  form  of  order  requires  con- 
sideration. 

2.  Form  of  Order  for  ProoC— "  When  a  proof  is  allowed 
in  cases  in  which  no  averments  are  made  by  the  defender,  the 
proper  interlocutor  is  to  *  allow  the  pursuer  a  proof  of  his 
averments,  and  to  the  defender  a  conjunct  probation  ; '  but 
when  the  defender  makes  averments,  and  both  parties  are 
allowed  a  proof,  a  form  of  interlocutor  not  unusual  in  such 
a  case — ^viz.,  to  allow  both  parties  a  proof,  and  to  either  party 
a  conjunct  probation,  is  erroneous  and  misleading.  In  such 
cases  the  proper  form  of  interlocutor  is,  '  allow  both  parties 
a  proof  of  their  respective  averments,  and  to  the  pursuer  a 
conjunct  probation,'  because  the  defender  is  bound  to  lead  his 
conjunct  probation  when  he  leads  his  proof  in  chief.  After  the 
pursuer  has  led  his  proof  in  chief,  and  the  defender  his 
conjunct  probation  and  proof  in  chief,  the  pursuer  is  entitled 
to  a  probation  conjunct  to  the  defender's  proof  in  chief;  but 
after  that  the  defender  is  entitled  to  no  further  proof,  unless 
he  can  show  that  proof  has  been  led  in  the  pursuer's  conjunct 
proof  of  such  a  nature  as  entitles  him  to  a  proof  in  replica- 
tion, in  which  case  he  must  apply  to  the  Court  for  leave  to 
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lead  auch  proof  in  replication,  and  must  show  cause  why  it 
should  be  allowed.''(&) 

It  seems  competent,  and  is  a  common  practice,  for  the 
pursuer  (if  he  thinks  fit)  to  go  into  his  conjunct  probation 
at  the  time  of  leading  his  proof  in  chief;  and  it  would 
appear  that  the  practice  ought  to  be  encouraged,  as  it  may 
saye  the  defender  from  having  to  ask  proof  in  replication,  (c) 
If  the  pursuer,  however,  elects  not  to  go  into  his  conjunct 
probation  until  after  the  defender  has  led  his  proof,  the 
pursuer  must  then  be  strictly  prevented  from  trying,  under 
the  guise  of  leading  conjunct  probation,  to  introduce  addi- 
tional proof  in  chief. (d)  Where  the  defender  merely  makes 
averments  in  explanation,  but  has  no  separate  statement 
of  &cts,  it  seems  unnecessary  to  allow  the  pursuer  in  express 
words  a  conjunct  probation.  In  such  a  case  he  can  seldom 
require  two  opportunities  for  leading  his  proof,  and  if  both 
parties  be  allowed  "a  proof  of  their  respective  averments" 
he  has  as  good  authority  for  leading  conjunct  probation  with 
his  proof  in  chief,  as  a  defender  usually  gets. 

If  part  of  the  case  only  is  relevant  to  go  to  proof,  that  part 
should  be  distinguished  by  the  interlocutor.  (0)  It  is  sometimes, 
however,  not  advisable  to  endeavour  to  do  this,  as  it  may  involve 
the  giving  of  a  judgment  on  a  partially  disclosed  case.  In  such 
cases,  as  well  as  in  cases  where  the  whole  relevancy  is  doubtful, 
it  is  customary  to  allow  a  proof  "before  answer,"  which  has  the 


(6)  Per  Lord  Justice-Clerk  Inglis  in 
Magifltratee  of  Edinburgli  v.Wftrrender, 
Ilth  Not.  1862,  1  Maq>h.  18  ;  Sellar's 
Fonni,  ToL  i  p.  262.  For  the  mode  of 
applying  for  proof  in  replication  see 
infra,  art.  18. 

(e)  Gktirdner  v,  Yonng,  10th  Dec. 
1874,  2  R 173. 

{d)  Dick  k  Sterenson  v.  Mackay,  21it 


May,  1880,  7  B.  778. 

(e)  In  practice  this  is  only  done  when 
the  part  not  allowed  to  go  to  proof  ia 
considerable.  If  the  great  bulk  of  a  case 
IB  relevant,  an  interlocutor  allowing  a 
proof  of  it  is  not  understood  to  mean 
that  eveiy  word  is  releyant ;  and  objec- 
tions to  the  admissibility  of  particular 
parts  of  the  eyidenoe  remain  open. 
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effect  of  reserving  entire  every  question  of  law  and  relevancy 
raised  on  the  record  This  form  of  interlocutor  does  not  however 
reserve  questions  as  to  the  competency  of  evidence ;  and  if  in 
any  case  it  should  be  found  desirable  to  take  parole  evidence 
first  and  then  judge  of  its  competency  afterwards,  the  order 
for  proof  should  be  specially  framed  to  make  that  clear.(/) 
Otherwise  it  will  only  be  in  the  case  of  the  record  making  it 
clear  that  the  question  reserved  was  as  to  the  competency  of 
parole  evidence,  that  a  proof  "  before  answer "  will  be  held 
to  reserve  it.(g)  It  seems,  however,  that  for  the  mere  purpose 
of  keeping  the  relevancy  open,  the  use  of  the  words  "  before 
answer  "  is  in  the  Sheriff  Court  unnecessary.  As  appeals  now 
open  up  every  question,  the  only  person  whom  the  words 
could  possibly  affect  would  be  the  judge  who  allowed  the 
proof ;  and  if,  when  a  case  came  to  be  debated  after  the  proof, 
he  came  to  think  it  irrelevant,  it  would  not  be  very  reasonable 
to  expect  him,  because  he  had  not  been  asked  at  the  closing 
of  the  record  to  apply  his  mind  to  the  question  of  relevancy, 
or  expressly  to  reserve  it,  to  pronounce  a  judgment  which  he 
would  know  to  be  wrong,  and  would  believe  would  be  imme- 
diately recalled. 

When  proof  is  allowed  pnmt  de  jure,  it  means  that  parole 
proof,  and  every  kind  of  evidence  that  might  be  laid  before 
a  jury,  is  to  be  admitted.  When  proof  hahUi  modo  is  allowed, 
it  is  understood  to  mean  that  the  whole,  or  a  part  of  the 
proof,  to  be  ascertained  in  the  course  of  leading  it,  is  to  be 
limited  to  the  writ  or  oath  of  the  party's  opponent  (A)     These 

(/)  Robertson  v.  Murphy,  7th  Dec.  Practice,  vol  ii.,  p.  15,  for  a  fuU  and 

1867,  6  Macph.  114 ;  Haldane  v.  Speirs,  learned  disciusion  as  to  the  meaning  of 

7th  March,  1872,  10  Macph.  537;  Mac-  the  words  proof  before  answer, 

yean  v.  Maclean,  8th  March,  1878,  11  (A)  Gray  v.  Soott^  9th  Jan.  1868,  6 

Macph.  506..  M.  197. 

ig)  See  Mackay's  Court  of  Session 
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expressions  in  allowing  proof,  are,  however,  somewhat  anti- 
quated, and  it  is  better  for  the  judge  to  embody  his  meaning 
in  the  English  language. 

In  the  order  for  proof  it  is  unnecessary  to  insert  a  warrant 
to  cite  witnesses  and  havers;  because  the  Act  of  1853  makes 
a  certified  copy  of  the  order  itself  a  sufficient  warrant  for  all 
such  citations.  (^)  For  the  sake  of  convenience,  however,  in 
allowing  the  clerk  to  issue  printed  forms  of  diligence  for  citing, 
such  a  warrant  is  still  frequently  inserted.  (/) 

When  the  claim  made  in  the  action  is  in  amount  above  £40, 
the  time  for  commencing  the  proof  should  be  fifteen  days  at 
least  after  the  date  of  allowing  it.  This  provision  is  made  in 
order  to  give  time  to  either  party  to  remove  the  case  to  the 
Court  of  Session  for  jury  trial.  It  is  so  seldom  made  use  of 
that  in  practice  the  interval  (if  the  proof  can  be  taken  earlier) 
is  not  allowed  unless  it  be  asked.  (^) 

The  place  for  taking  the  proof  is  always  specially  mentioned 
in  the  interlocutor  fixing  it.  This  is  usually  the  ordinary 
court-house,  but  there  seems  nothing  to  prevent  the  proof 
being  taken,  in  any  emergency,  at  any  place  within  the  juris- 
diction, so  long  as  the  public  is  not  excluded ;  and  in  this  way 
the  examinations  of  aged  and  infirm  persons  are  often  taken 
at  their  own  houses,  to  save  the  necessity  of  issuing  commis- 
sion& 

3.  Precognition  of  Witnesses. — ^In  all  cases  depending  on 
fact,  the  witnesses  should  be  precognosced  at  the  earliest  stages. 
There  are  few  who  have  not  seen  instances  of  the  inconvenience 
produced  by  delaying  the  ascertainment  of  the  facts  till  after 

(0  16  &  17  Vict,  a  80,  §  11.  43,  shows  that  this  provision  applies 

I/)  Sellar's  Forms,  toL  L  p.  264.  only  where  the  claim  is  ex  facU  over 

{I)  A.  &,  10th  July,  1839,  §  126 ;  £40.      Proofs  to   Ue   in  reUntU  are 

Bitcfaie  V.  Ritchie,  22nd  Oct  1870,  9  M.  expressly  excepted. 
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the  pleadings  were  closed.  The  expense,  however,  of  precog* 
noficing  witnesses  not  being  allowed  in  practice,  as  a  charge 
against  an  opponent,  unless  an  order  for  proof  has  been  pro. 
nounced,  precognitions  generally  take  place  at  this  stage.  (0 
But  as  the  regulations  provide  that,  if  an  interlocutor  be 
eventually  pronounced  allowing  a  proof,  the  cost  of  the  precog- 
nitions may  be  allowed,  though  they  may  have  been  taken 
before  its  date,  or  even  before  the  action  hh  raised,  it  is  well 
not  to  delay  taking  them.(m) 

In  taking  precognitions  the  agent  must  take  care  that  he 
does  not  examine  the  witnesses  in  presence  of  each  other.  If 
he  does,  the  value  of  the  evidence  will  be  so  much  destroyed 
that  in  delicate  cases  it  will  be  held  to  turn  the  balance  against 
him.  Precognosdng  witnesses  in  presence  of  each  other  used 
indeed  to  be  fatal.  Now,  however,  this  course  would  not  be 
followed.  The  evidence  would  be  recorded,  but  probably  full 
effect  would  not  be  allowed  to  it.  It  is  therefore  always  a 
piece  of  gross  imprudence  and  mismanagement  (as  Lord 
Jeffrey  has  said)  to  precognosce  witnesses  in  this  way  ;  and  if 
doing  so  has  in  any  way  tended  to  imperil  the  case  of  the 
opposite  party,  it  may  even  lead  to  the  evidence  being  alto- 
gether rejected. (71)  The  witness  who  is  being  precognosced 
must  not  be  put  on  oath;(o)  and  it  appears  questionable 
whether  he  should  be  asked  even  to  sign  his  statement  (  p)  In 
criminal  cases  a  witness  who  has  been  precognosced  on  oath 

(Q  A.  a,  4th  Dec  1878,  §  7.   At  one  D.  656,  Dickson  on  Evidence,  §§  1761, 

time  this  was  the  only  stage  at  which  a  1752.  Telling  one  witness  what  another 

precognition   could    well    take  place.  has  said  or  will  say,  and  reading  the 

Prior  to  15  &  16  Vict  c.  27,  §  1,  it  was  a  pleadings  to  a  witness^  are  similarly 

fatal  objection  to  examining  a  witness  objectionabl& 

that  he  had  been  precognosced  after  he  (0)  5  A  6  Will  lY.  a  62,  §  18. 

wmscited.  (jd)  Duncan  v.  Thomson,  16th  July, 

(m)  A.  a,  4th  Dec.  1878,  §  7.  1884. 12  S.  985. 

(n)  Beid  v.  Duff,  18th  Feb.  1848,  f 
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may  insist  on  having  his  deposition  destroyed  before  giving 
his  evidence,  so  that  he  may  not  be  deterred  from  speaking 
the  troth  by  the  fear  of  contradicting  any  former  statement  (9) 

4.  Citation  of  Witnesses.— Witnesses  may  be  cited  either 
(1)  by  a  SherijBf-officer  in  the  mode  hitherto  used,  or  (2)  by  a 
notice  sent  by  registered  letter  under  the  Citation  Act  of  1882. 

A  certified  copy  of  the  interlocutor  fixing  the  diet  of  proof 
(or  of  the  portion  of  a  wider  interlocutor  relating  to  that 
matter)  or  a  formal  diligence  issued  by  the  clerk,  is  a  sufficient 
warrant  to  any  Sheriff-officer,  acting  within  his  own  sheriffdom 
to  cite  witnesses  and  havers  at  the  instance  of  either  party  to 
attend  the  proof.  If  witnesses  from  another  sheriffdom  require 
to  be  cited,  the  certified  copy  must  be  indorsed  by  the  Sheriff- 
Clerk  of  the  other  sheriffdom,  and  thereupon  an  officer  of  that 
sheriffdom  cites,  (r)  If  a  witness  or  haver  is  required  to  pro- 
duce documents,  it  is  desirable  that  the  officer  should  at  the 
same  time  serve  upon  him  a  schedule  specifying  what  docu- 
ments will  be  asked  from  him,  so  that  the  witness  may  bring 
them  with  him.  There  is  no  specified  period  of  notice  which 
a  witness  can  claim,  but  it  is  advisable  to  cite  at  least  forty- 
eight  hours  before  the  time  for  taking  the  proof;  because  if 
that  amount  of  notice  is  given,  and  the  witness  does  not 
attend,  he  is  liable  to  have  a  fine  of  two  pounds  summarily 
imposed  upon  him,  unless  "  reasonable  excuse  be  offered  and 
sustained  by  the  Sheriff/'  Moreover,  in  that  case  he  is  liable, 
on  failing  to  attend,  to  have  letters  of  second  diligence  issued 
against  him,  under  which  he  may  be  apprehended.(«)     The 

(9)  2  Home's  Commentaries,  881.  penalty.    Under  it  the  witnen  may  be 

(r)  1  A;  2  Vict.  0,  119/  §  24  ;  16  ft  17  apprehended  and  imprisoned  nntil  he  find 

Vict,  a  80,  §  11 .  caution  to  appear  when  required,  or  pay 

(«)  The  "  second  diligence "  is  issued  the  penalty  named.   A.  S.,  10th  July, 

by    the    derk,  after   the    Sheriff  has  1889,  §  75,  Sellar's  Forms,  toI.  I  pp. 

granted  warrant  for  it  and  fixed  the  141,  275. 
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statutory  provisions  on  this  point  do  not  specially  take  into 
account  that  forty-eight  hours  may  possibly  be  too  short  notice 
for  parties  resident  beyond  the  sheriffdom ;  but  the  Sheriff 
must  take  that  into  consideration  when  considering  what  is  a 
reasonable  excuse.(Q 

The  authority  for  citing  through  the  Post-Office  is  the  same 
as  that  for  citing  by  an  officer  of  court,  and  the  proceedings 
are  similar  to  those  for  sending  a  citation  on  a  petition.  If 
the  officer  send  the  registered  letter,  he  will  send  in  it  his 
usual  citation,  and  if  a  law-agent  send  it,  it  is  intended  that 
he  should  sign  the  citation.  If  the  citation  be  that  of  a  wit- 
ness residing  within  the  sheriffdom,  it  will  be  an  officer  or 
enrolled  law-agent  of  it  who  will  act,  and  in  the  case  of  an 
indorsed  warrant,  it  will  be  the  officer  or  agent  of  the  indors- 
ing sheriffdom.  The  notice  required  will  be  twenty-four  hours 
in  addition  to  the  forty-eight,  or  seventy-two  hours  in  all  from 
the  time  of  posting.  If  the  letter  be  returned  to  the  Sheriff- 
Clerk,  the  Sheriff  may  order  a  new  citation  either  in  the  same 
method  or  in  the  old  method,  or  if  he  is  satisfied  that  the 
letter  was  t^idered  at  the  proper  address  and  refused  by  the 
witness,  he  may,  without  waiting  for  the  diet  for  proving,  issue 
second  diligence  to  compel  his  attendance. 

No  higher  fees  of  citing  than  those  of  postal  citation  are 
allowed  in  any  case,  unless  the  Sheriff  is  of  opinion  that  cita- 
tion in  the  new  method  was  not  expedient  in  the  ends  of 
justice,  (u) 

It  is  now  no  objection  to  a  witness  that  he  has  appeared 
without  citation,  (t;) 

&  Proceedings  at  Diet  for  Proving.— The  proof  proceeds 

(t)  16  ii  17  Vict  c.  80,  §  11.  p.  125. 

(tt)  46  k  46  Vict  c.  77,  and  tupra,  (r)  15  k  16  Vict.  o.  27,  §  1. 
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upon  the  day  appointed,  and  it  cannot  be  prorogated  of  consent 
of  the  parties  ;(w)  though  it  may  upon  cause  shown.(^)  If  by 
accident  it  be  taken  on  a  prior  day,  the  presence  of  the  parties 
implies  their  consent,  and  prevents  either  of  them  from  after- 
wards objecting,  (y)  If  the  party  who  has  been  appointed  to 
begin  the  proof  should  fail  to  appear,  the  Sheriff  must  either 
decern  against  him  by  default,  or  allow  the  opposite  party  (if 
he  wishes  it)  to  go  on  with  his  evidence,  or  if  sufficient  cause 
be  shown,  he  can  adjourn  the  proof,  finding  the  absent  party 
liable  in  expenses.  If  a  party  to  whom  a  conjunct  probation 
has  been  allowed  is  absent,  the  proper  course  is  either  to  let  the 
leading  party  to  go  on  with  his  proof,  and  then  close  the  proof, 
or  to  decern  against  the  party  in  default  If  a  party  appear 
but  tender  no  evidence,  the  opposite  party  is  allowed  to  lead 
his.  When  one  party  has  led  proof,  but  the  other  (whether 
present  or  absent)  has  not,  the  case  should  be  afterwards 
debated  and  disposed  of  on  the  footing  of  the  party  who  has 
led  no  proof  having  none  to  lead.  A  party  who  (in  the  absence 
of  the  opposite  party),  has  elected  to  go  on  with  his  proof, 
cannot  fairly  ask  decree  after  that  simply  on  the  ground  of 
default,  but  can  only  ask  that  the  Sheriff  hear  him  on  the 
merits,  and  give  decree  according  to  whether  the  case  is  made 
out  or  not.  It  is  seldom,  however,  that  proof  is  led  in  the 
absence  of  the  opposite  party,  and  indeed  it  is  done  only  when 
some  reason  exists  for  preserving  the  evidence.  If  all  the 
parties  fail  to  appear,  the  Sheriff  is  bound,  unless  some  suffi- 
cient reason  appear  to  the  contrary,  to  dismiss  the  action.  (0) 
In  any  case,  a  decree  pronounced  against  a  party  who  has 
failed  to  attend  a  proof,  is  a  decree  by  default. 

(w)  89  &  40  Vict.  c.  70,  §  19.  1  Irv.  238. 

{X)  16  &  17  Vict.  c.  80,  §  10.  it)  89  k  40  Viot  a  70,  §  20.    Tho 

iy)  M*Kay  v.  Robs,  28rd  Sept  1858,      prindpal  Sheriff  can  repone. 
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8.  Witnesses  examined  separately.— The  witnesses  are 
inclosed  and  examined  one  by  one  in  such  order  as  the  agents 
select.  None  of  the  witnesses  are  to  be  present  during  the 
examination  of  the  others  without  leave  obtained  beforehand 
from  the  Sheri£  It  was  at  one  time  a  &tal  objection  to  a 
witness  that  he  had  been  so  present,  but  the  Court  has  now 
discretion  to  admit  the  witness  if  it  appear  that  his  presence 
was  not  the  consequence  of  culpable  negligence  or  criminal 
intent;  that  he  has  not  been  unduly  instructed  or  influenced 
by  what  took  place  during  his  presence  ;  and  that  no  injustice 
will  be  done  by  his  examination,  (a) 


7.  Oath  or  Afllrmation. — When  the  witness  is  adduced  he 
is  put  upon  oath,  or  he  makes  au  affirmation.  Should  he  not 
object  to  take  the  oath,  the  ordinary  form  of  it  is  always  to  be 
used  unless  it  be  made  to  appear  that  that  form  would  not  be 
binding  on  the  conscience  of  the  witness.  If  the  witness 
considers  the  ordinary  form  to  be  binding  it  is  absurd  to  ask 
him  if  he  considers  another  form  to  be  more  binding.  Roman 
Catholics,  therefore,  are  now  sworn  in  the  usual  way.(&)  Where 
the  witness  is  unwilling  from  conscientious  motives  to  be  sworn, 
it  is  lawful  for  the  judge  to  allow  him  to  take  a  solemn  affir- 
mation or  declaration.(c)     As,  however,  the  power  to  administer 


(a)  8  ft  4  Viot.  c  69,  %  8.  In  Kirk- 
patrick  on  Evidence,  1882,  the  rules  as 
to  the  matters  treated  in  this  and  the 
following  articles  will  be  found  clearly 
stated. 

(()  M'GaYin,  11th  May,  1846,  Ark- 
ley,  67.  Jews,  it  may  be  added,  are 
sworn  with  the  head  covered,  and  hold- 
ing the  Old  Testament  between  the 
hands;  and  Mohammedans  are  sworn 
on  the  Koran.    Dickson  on  Evidence, 


§  1970. 

(c)  28  k  29  Vict,  a  9,  §  2.  The 
aflSrmation  as  adapted  to  a  proof  may 
ran  :  "  I  do  solemnly,  sincerely,  and 
truly  affirm  and  declare  that  the  taking 
of  any  oath  is  according  to  my  religious 
belief  unlawful,  and  that  I  will  tell  the 
truth,  the  whole  truth,  and  nothing  but 
the  truth.*'  An  affirmant,  it  seems,  is 
not  bound  to  hold  up  his  right  hand 
while  taking  the  affirmation. 
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and  duty  to  take  the  oath  and  affirmation  are  oo-eztenave,  the 
distinction  between  the  two  need  not  be  noticed  further. 

Children  under  twelve  years  of  age  (when  admissible)  are 
not  sworn  Children  above  fourteen,  in  general,  are  sworn ; 
when  they  are  between  twelve  and  fourteen  the  judge  uses  his 
discretion  as  to  whether  they  appear  to  understand  the  nature 
of  an  oath.  If  they  do  not,  but  appear  to  understand  the 
nature  of  the  obligation  to  be  truthful,  they  are  examined 
after  a  due  admonition.  If  the  child  is  so  young  as  not  to 
understand  the  nature  of  this  obligation,  it  should  not  be 
examined  at  alL(d) 

The  words  of  the  usual  oath  oblige  the  witness  to  tell 
the  truth,  the  whole  truth,  and  nothing  but  the  truth ;  but 
either  of  the  two  last  parts  may  be  omitted.  The  obligation 
to  tell  the  truth  is  an  obligation  to  tell  the  whole  truth  so  &r 
as  the  witness  is  bound  by  law  to  disclose  it.  Accordingly,  a 
Roman  Catholic  priest  who  took  an  oath  to  tell  the  truth 
and  nothing  but  the  truth  was  not  thereby  held  as  excused 
from  telling  the  whole  truth,  even  though  the  matter  which 
he  refused  to  tell  had  been  communicated  to  him  confiden- 
tially in  the  course  of  his  duty.(6)  On  the  other  hand,  an 
oath  to  tell  the  whole  truth  does  not  oblige  a  witness  to 
disclose  matters  the  knowledge  of  which  he  is  legally  entitled 
to  withhold. 

8.  Examination  in  initialibus. — ^The  witness,  having  been 
sworn,  may  be  examined  "  in  initialibus,"  if  the  party  against 
whom  he  is  adduced  desire  it.  In  this  examination  the  wit- 
ness is  examined  as  to  his  relationship  to  the  party  adducing 
him  ;  his  interest  in  the  cause ;  or  as  to  his  having  acted  as 

{d)  Dickson  on  Evidence,  §  1670. 

(e)  M<Lai2chlin  v.  Douglas,  17th  Jan.  1868,  4  Irvine,  278. 
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agent  in  it  He  may  also  be  asked  whether  he  has  been 
instracted  what  to  say;  whether  he  has  received  any  good 
deed  or  promise  for  what  he  has  to  say ;  or  whether  he  bears 
malice  against  the  opposite  party.  When  this  examina* 
tion  is  required,  it  is  conducted  by  the  judge  or  by  the 
party  against  whom  the  witness  is  called*  It  serves  little 
purpose  and  is  not  often  used.(/) 

9.  Examination  in  Chief  and  in  Gross. — ^The  examina- 
tion in  chief  then  begins.  The  agent  who  begins  it  continues 
that  examination  throughout  without  interruption  from  any 
quarter  (unless  when  an  objection  is  taken  to  the  legality  of 
the  question)  until  he  exhaust  the  examination.  After  this, 
the  agent  on  the  opposite  side  may  cross-examine  without 
interruption  until  he  exhaust  his  cross-examination.  At  the 
same  time,  he  may  examine  the  witness,  not  only  in  cross,  but 
in  cau9a.(g)  Then  the  agent  who  examined  in  chief  may 
re-examine,  confining  his  re-examination  strictly  to  such  new 
matter  as  may  have  arisen  in  cross-examination,  unless  with 
permission  of  the  Court.(A)  The  agent  who  cross-examined 
has  no  right  to  a  second  cross,  but  the  Court  may  either 
allow  him  to  put  any  questions  proper  for  clearing  up  matters 
which  the  re-examination  may  have  left  in  doubt,  or,  on  his 
suggestion,  may  put  the  questions  from  the  Bench.(i)  In 
the  case  where  the  agent  who  cross-examined  has  also 
examined   the  witness  in  cauaa  on  new  matter,  it  would 

(/)  Enk.  iv.  2, 28 ;  8  ft  4  Vict  o.  59,  to  make  »  second  oroM-examiiuktion } 

§  2 }  16  ft  16  Vict  c  27i  §  1 ;  H.M.  but  no  anthoritj  can  be  quoted  in  rop- 

Advocate  v.  Beid,   11  tb  April,  1888,  port  of  tbe  contention.    The  rales  given 

2  Coop.  416.  in  the  text  are  those  followed  in  jury 

(^)  8  ft  4  Vict.  c.  69,  §  4.  causes  in  the  Court  of  Session  (Mao* 

{h)  A.  S.  (regulating  jury  causes),  kay's  Practice,  roL  ii  p.  58  e<  m^Oi  >^<i 

16th  Feb.  1841,  §  28.  as  these  rules  are  founded  on  what  is 

(t)  It  is  sometimes  maintained  that  believed  to  be  right  and  proper,  they 

an  agent  has,  as  matter  of  right,  power  are  binding  on  inferior  courts. 
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seem  right  for  the  Court  to  allow  him  here  to  re-cross,  so 
as  to  clear  up  anything  that  the  opposite  party's  re-ezamina- 
tion  may  have  left  doubtful.  When  the  agents  on  both  sides 
have  ended,  the  Court  may  put  any  questions  that  suggest 
themselves.  This  is  also  sometimes  done  in  the  course  of  the 
examination  from  the  Bar.(y) 


10.  What  Qnestions  competent. — ^The  questions  to  be  put 
to  the  witnesses  must  in  themselves  be  relevant;  that  is, 
they  must  be  of  such  a  kind  that  it  may  reasonably  be  anti- 
cipated  that  the  answers  to  them  will  throw  light  on  the 
matters  at  issue,  and  establish,  or  help  to  establish,  some 
point  in  favour  of  the  pursuer  or  the  defender,  as  the  case 
may  be.  And  they  must  farther  be  of  such  a  kind  as  the 
opposite  party  might  reasonably  anticipate  would  be  asked, 
either  from  the  general  nature  of  the  case  or  from  the  special 
matters  set  forth  on  the  record.  The  rules  on  all  these  points 
are  the  same  in  the  Sheriff  Courts  as  in  the  Court  of 
Session.  (X;) 

It  is  a  general  rule  that  leading  questions — that  is,  ques- 
tions which  suggest  the  desired  answer — are  not  to  be  put. 
The  rule,  however,  is  to  be  applied  reasonably.  In  the  intro- 
ductory part  of  the  examination,  where  the  agent  is  going  over 
matters  on  which  there  can  be  no  doubt  what  the  witness 
will  say,  it  would  be  a  waste  of  time  to  prohibit  leading  ques- 
tions. When,  however,  the  agent  comes,  in  examining  his 
own  witness,  to  the  material  part  of  the  evidence,  leading 
questions  are  prohibited.     In  cross-examining  they  are  per- 

ij)  Dickson  on  Evidence,  §  1977.  is  not  competent  in  the  Sheriff  Gonrt," 

(k)  The  notion  (Mackay's  Practice,      is  long  since  exploded.     Any  evidence 

ToL  i  p.  205)  that  certain  kinds  of  evi-      which  may  be  laid  before  a  jury  may  be 

dence,  snch  as  "  the  indirect  evidence      led  before  a  Sheriff.     This  is  matter  of 

of  comparaiio  literarumf  or  of  experts,       every -day  practice. 

N 
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mitted  The  rule  is  reversed  in  cases  where  the  witness  shows 
great  unwillingness  to  answer  the  party  who  has  adduced 
him»  and  great  willingness  to  •  assist  the  opposite  party. 
Leading  questions  may  always  be  allowed  at  the  end  of  an 
examination,  after  the  questions  have  been  put  in  a  general 
form,  and  the  answers  recorded;  but  when  they  are  allowed 
the  deposition  should  be  taken  down  in  the  form  of  question 
and  answer. 

It  is  just  as  incompetent  to  mislead  a  witness  as  to  lead 
him ;  and  it  is  therefore  improper  to  put  questions  to  him 
which  imply  that  previous  questions  have  been  answered  by 
him  in  a  different  way  from  what  he  has  actually  done,  or 
which  insinuate  that  the  facts  are  otherwise  than  as  he  believes 
them  to  be,  or  which  assume  as  true  facts  which  have  neither 
been  admitted  nor  proved. 

It  was  laid  down  as  a  rule  at  one  time  that  a  party  could 
not  contradict  or  tiy  to  discredit  his  own  witness ;  but  that 
rule,  if  it  ever  was  well-founded,  is  now  exploded.  It  is  now 
competent  for  either  party  to  ask  a  witness  if  he  ever  made  a 
statement  differing  from  his  evidence,  and  if  he  deny  it,  to 
prove  in  the  course  of  the  proceedings  that  he  had  done  8a({) 
Whenever,  indeed,  it  is  intended  to  destroy  the  credit  of  a 
witness,  by  afterwards  leading  evidence  contradictory  to  his 
statements,  it  is  necessary  that  he  should  be  examined  on  the 
special  points  on  which  it  is  proposed  to  contradict  him.(m) 

Witnesses  must  be  examined  only  in  regard  to  facts  ;  that  i% 
in  regard  to  what  they  have  seen,  or  (in  certain  strictly  limited 

{t)U  Vict,  a  27,  §  8  ;  GaU  v.  Gall,  in  special  ciroumstaoces  ;  H.M.  Advo- 

28id  Not.  1870,  9  Maq>li.  177.     This  cate  v.  Robertson,  8rd  Not.  1878,  2 

role  is  not  applicable   to   statements  Coup.  495. 

made  in  precognition ;  Emslie  v.  Alex-  (m)  Ross  v.  Fraser,  18th  May,  1868, 

ander,   20th   Pec  1862,  1    M.  209|  1  Macph.  783 ;  Gall,  quoted  in  preceding 

though  an  exception  has  been  allowed  note. 
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cases)  heard  of  the  matters  mvolyed  in  the  action.      They 
cannot  be  asked  such  questions  as  whether  they  know  that 
a  thing  happened,  because  their  knowledge  may  be  founded 
on  things  which  are  not  evidence.     And  in  general  they  must 
not  be  asked  as  to  opinions,  or  still  less  as  to  matters  of  law. 
For  this  reason,  such  questions  as  whether  the  driver  of  a 
carriage  was  to  blame  for  an  alleged  collision,  are  incompetent,, 
because  they  involve  matters  of  law  or  opinion  as  well  as  of 
fact.(7i)     The  only  cases  in  which  questions  as  to  opinion  can 
be  put  are  when  men  of  skill  are  examined ;  and  the  only 
cases  where  questions  of  law  can  be  put  are  where  foreign 
lawyers  are  examined  as  to  the  law  of  their  own  country. 
In  some  cases  it  is  competent  to  ask  a  witness  what  his 
impression  was  at  the  tima     For  example,  if  something  was 
seen  in  circumstances  that  might  be  consistent  with  either  of 
two  states  of  a  fact,   the  witness  may  be   asked  what   his 
impression  was  at  the  time ;  but  it  is  only  an  impression  as 
to  a  matter  of  fact  that  can  be  asked  for.     An  impression 
involving  an  element  of  opinion  is  worse  evidence  than  the 
opinion  itself,  in  so  far  as  to  take  it  would  be  to  take  the  first 
crude  idea  which  had  come  into  the  head  of  the  witness  in 
circumstances  where  his  deliberate  judgment  would  be  rejected. 
A  witness  may  be  allowed,  at  the  discretion  of  the  judge,  to 
make  use  of  notes  made  by  himself  at  or  about  the  time  the 
events  occurred,  to  refresh  his  memory  as  to  details,  and  such 
notes   often    give   great    additional   value   to   the    evidence. 
Notes  made  recently,  and  still  more  notes  made  with  the 
assistance  of  the  parties  or  their  agents,  are  inadmissible,  (o) 


IL  Witness  objecting  to  Produce  or  Depone. — When  a 

(n)  Gnnn  r.  Gardiner,  1820,  2  Mnr.  197 )  Diduon,  §  1991 
(•)  IHduon,  §  2005. 
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witneas  called  on  to  produce  documents  objects  to  do  so  on  the 
ground  of  confidentiality,  or  of  his  haring  some  right  of 
hypothec  over  them,  or  right  of  property  in  them,  or  on  any 
other  ground,  he  must  state  his  objection  to  the  presiding 
Sheriff,  who  must  dispose  of  it  in  the  first  place.  When  a 
Sheriff-Substitute  decides  against  the  objection,  the  witness 
may  appeal  to  the  principal  Sheriff.  This  is  done  by  taking 
the  appeal  at  the  time  in  open  court,  the  Sheriff-Substitute 
making  a  minute  of  the  occurrence.  Upon  this  being  done, 
so  much  of  the  process  as  is  necessary  for  the  disposal  of  the 
appeal  must  be  transmitted  to  the  principal  Sheriff.  The 
case,  on  all  points  not  connected  with  the  appeal,  goes  on  as 
if  the  appeal  had  not  been  taken.(p)  Refusals  to  give  oral 
evidence  on  similar  grounds  are  disposed  of  as  nearly  as  may 
be  in  the  same  way. 

12.  Evidence  of  Bankers — Under  the  Bankers'  Books 
Evidence  Act  of  1879,  bankers  are  put  in  a  specially  favoured 
position  as  to  giving  evidence  id  actions  to  which  they  are  not 
parties.  A  copy  of  an  entry  in  their  books  ia,  in  such  actions, 
received  as  prima  facie  evidence  of  the  entry  and  its  contents. 
There  must  be  proof  either  orally  or  by  affidavit  that  the  copy 
is  correct,  that  it  is  taken  from  one  of  the  ordinary  books 
of  the  bank,  and  that  the  entry  was  made  in  the  ordinaiy 
course  of  business.  In  regard  to  anything  which  can  be 
proved  in  this  way,  bankers  and  their  officers  are  not  compel- 
lable to  attend,  unless  by  order  of  the  Sheriff  issued  for 
special  cause.  A  special  order  is  likewise  necessary  to  entitle 
a  party  to  inspect  a  banker's  books,  and  this  order  must  be 

(p)  16  &  17  Vici.  o.  80,  §  18.    The  Mems  to  deal  only  with  appealB  at  the 

right  of  appeal  allowed  hy  this  provi-  inBtance  of   a    puxsuer,    defender,   or 

sion  does  not  appear  to  be  taken  away  other  party  to  the  action,  and  not  with, 

by  the  Act  of  1876,  Part  yL,  which  appeals  at  the  instance  of  a  witness. 
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served  on  the  bank  at  least  three  dear  days  before  the  time 
of  inqpection,  tinless  the  Court  otherwise  direct  (q) 

18.  nzing  Witnesaea'  Expenaea. — ^The  Sheriff  has  power 

to  order  to  the  witnesses  such  expenses  as  may  seem  just» 
which  must  be  paid  by  the  party  adducing  him  or  by  his  pro- 
curator.(r)  This  may,  if  the  witness  ask  it,  be  fixed  at  the 
time  of  his  examination,  and  a  decree  for  the  amount  is  some- 
times pronounced  and  indorsed  on  the  citation.  The  expenses 
of  witnesses,  however,  are  usually  paid  by  the  agent  at  the 
end  of  the  trial,  and  dealt  with  afterwards  by  the  auditor  in 
taxing  the  account.  The  allowances  are  regulated  by  Act  of 
Sederunt.(«)  A  witness  does  not  appear  to  have  in  Scotland 
a  right  to  demand  payment  before  attending,  but  if  such  a 
demand  were  made  and  refused  in  circumstances  where  it 
would  have  been  reasonable  to  have  granted  it,  the  Sheriff 
would  probably  not  impose  any  penalty  for  non-attendance. 

14  BecaUing  Witnesses.— After  a  witn^s  has  been  dis- 
missed it  used  to  be  incompetent  to  recall  him,  excepting 
where  a  party  who  had  examined  him  in  cross  desired  in  the 
course  of  his  own  proof  to  examine  him  in  chief ;  but  it  is 
now  in  the  discretion  of  the  judge  to  permit  any  witness  who 
may  have  been  examined  in  the  coui'se  of  the  proof  to  be 
recalled  on  the  motion  of  either  party.  (^)  The  matter  is  left 
ientirely  to  the  discretion  of  the  Court. (u) 

16.  Becording  the   Evidence. — The    evidence    may  be 

(g)  42    Vict.    c.    11.      "Judg«    of  See  infra,  "  Toot' b  HoH*' 

County  Court"  in  this  Act  mnst  include  («)  A.  S.,  4th  December,  3  878. 

Shcriif.  {t)  15  &  16  Vict  c  27,  §  4. 

(r)   A.  8.,  10th  July,    1839,   §  74.  (u)  Robertson  v.  Steuart,  27.th  Feb. 

Agente  on  the  Poor  BoU  are  exempt  1874, 1  R.  582. 
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recorded  either  in  long-hand-writing,  or  in  short-hand.  In 
whichever  way  it  is  taken,  the  Bubstance  of  the  record  is  the 
same.  The  Statute  of  1853,  which  r^^tes  this  matter, 
directs  the  Sheriff  to  take  a  note  of  the  evidence,  in  whidi  he 
is  to  set  forth  the  witnesses  examined,  and  the  testimony  given 
by  each.(t;)  The  ?dtne6se8  are  usually  set  forth  by  giving 
their  names,  ages,  occupations,  and  residences.  The  testimony 
is  not  to  be  recorded  by  way  of  question  and  answer,  but  in 
the  form  of  a  narrative.  This  is  not  understood  to  prevent 
the  Sheriff  firom  recording  any  particular  question  and  answer 
as  they  are  put,  if  he  thinks  it  desirable  to  do  so.  In  his 
note  the  Sheriff  is  also  to  mention  the  documents  adduced,  and 
any  evidence,  whether  oral  or  written,  tendered  and  rejected, 
with  the  ground  of  such  rejection,  and  a  note  of  any  objectiona 
taken  to  the  admission  of  evidence,  whether  oral  or  written, 
allowed  to  be  received.  It  has  been  recommended  that  the 
note  should  bear  who  are  present  to  represent  the  parties. 
When  the  note  is  completed  it  is  forthwith  lodged  in  the 
process,  after  being  authenticated  by  the  Sheriff  or  Sheriff- 
Clerk.(tD)  The  Sheriff-Clerk  marks  and  inventories  the  docu* 
ments  admitted  in  evidence,  and  also  separately  any  documents 
tendered  and  rejected. 

If  the  evidence  is  taken  in  long-hand  it  must  be  written  by 
the  Sheriff  himself,  he  having  been  instructed  not  to  dictate 
to  a  clerk,  except  when  unavoidably  prevented  from  writing. 
The  notes  of  the  evidence  of  each  witness  must  also  be  read 
over  to,  and  signed  by  him,  before  he  is  dismissed. 

Evidence,  however,  is  now  usually  taken  in  short-hand, 
which  is  a  great  improvement  as  regards  speed,  economy,  and 

(v)  16  k  17  Viot  o.  80,  f  10.  for  the  gnidaace  of  the  auditor,  the 

(«)  Cook  V.  Dmicui,  2nd  Deo.  1857,      number  of  houn  the  proof  has  lasted. 
20  D.  180.    The  note  often  mentions, 
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the  better  taking  down  of  what  the  witnesses  say.  Under 
this  form  the  Sheriff  (on  the  motion  of  either  party)  appoints 
a  writer  skilled  in  short-hand,  to  whom  he  administers  the 
oath  de  fddi  admimstratiane.  He  then  dictates  to  the 
short-hand  writer  the  evidence  which  he  is  to  record,  and  a 
note  of  the  documents  adduced  and  any  admissions  made  by 
the  parties.  The  practice  of  allowing  the  short-band  writer  to 
take  down  the  evidence,  without  its  being  dictated  to  him,  is 
against  the  statute,  and  is  not  a  good  one  in  itself,  as  it  makes 
the  proof  unnecessarily  proliz.(a;)  The  expense  of  the  short- 
hand writer  is  borne  by  the  parties  in  the  first  instance 
equaUy,  When  the  notes  of  evidence  have  been  extended  by 
the  writer,  and  certified  by  him  as  correct,  they  form  the  record 
of  the  oral  evidence  in  the  case.  In  the  Court  of  Session, 
where  the  evidence  is  never  dictated,  it  is  the  presiding  judge 
who  certifies  the  correctness  of  the  record  ;(y)  but,  in  the 
Sheriff  Court  Act,  the  duty  is  thrown  on  the  short-hand  writer, 
and  as  he  is  the  person  who  is  really  responsible  for  taking 
down  and  writing  out  correctly  what  is  dictated  by  the  Sheriff 
to  him,  it  is  better  that  it  should  be  so.  If  the  correctness  of 
the  notes  be  questioned,  it  is  competent  for  the  Sheriff  to 
satisfy  himself  in  regard  thereto  by  the  examination  of 
witnesses  or  otherwise.  If  necessary,  he  may  amend  the 
note&(0) 

16.  AcUonming  Proot — The  Sheriff  is  prohibited  from 
adjourning  the  proof  except  upon  special  cause  shown,  which 
is  to  be  set  forth  in  the  interlocutor  making  the  adjournment. 
The  consent  of  the  parties  is  not  sufficient  causa  (a)     Some 

{9)  Boberii  v.  Hendcnon,  26th  Oct  (y)  29  k  80  Vict  o.  112,  §  1. 

18S2,  20  aL.R.(J.C.)20|  Eadiev.  (s)  S7  &  88  Vici  o.  64,  §  4. 

Hunt,  20th  Oct.  1877, 16  S.  L.  R  22.  (a)  89  ft  40  Yiot.  o.  70,  §  19. 
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good  reason,  independent  of  arrangement  between  the  parties, 
most  be  shown  to  the  Sheriff  and  recorded,  before  the  adjourn- 
ment can  be  made.(b)  Such  reasons  may  vary  indefinitely, 
but  as  illustrations  may  be  taken  the  cases  of  the  absence  of 
a  material  witness  after  due  citation,  and  of  either  of  the 
parties  being  taken  by  unavoidable  surprise  by  the  evidence 
led  If  the  Sheriff  grant  the  adjournment,  he  may  grant  it 
on  such  conditions  as  to  expenses  as  he  thinks  right,  the  power 
to  grant  or  refuse  implying  the  power  to  grant  conditionally. 
The  Statute  does  not  direct  the  Sheriff  to  record  a  refusal  of 
an  adjournment  It  is  usually  done,  though  it  was  probably 
intended  to  leave  this  matter  solely  to  his  discretion.  If  an 
adjournment  be  granted,  it  is  contemplated  that  it  shall  be 
for  only  the  shortest  period  possible,  the  Act  directing  that 
the  proof  shall  be  taken  as  nearly  as  may  be  continuously, 
and  with  as  little  interval  as  the  circumstances  or  the  justice 
of  the  case  will  admit,  (c) 


17.  Declaring  Proof  Olosed— On  the  proof  being  con- 
cluded the  Sheriff  pronounces  an  interlocutor  declaring  the 
proof  to  be  closed,  (c2)  and  immediately  thereafter  hears  the 
parties.  He  may,  however,  on  cause  shown,  allow  one 
adjournment  for  a  period  not  exceeding  seven  days,  for 
parties  to  prepare  for  the  debate,  but  that  matter  is  left  to 
his  discretion,  .  the  statutory  rule  being  that  the  debate 
proceeds  at  once.(6)  Where  documents  have  been  referred  to 
in  the  course  of  the  proof,  but  the  witness  has  not  had  them 
with  him  to  produce,  there  seems  no  objection  to  introducing, 

(ft)  16  &  1 7  Vict.  c.  80,  §  10.  {d)  See  16  &  17  Vict.  c.  80,  §  17,  and  | 

(c)  16  &  17  Vict.  c.  80,  §  10 ;  Meikle-  SelUr*B  Forms,  voL  i.,  p.  264. 
jobn  V,  StevensoD,   22nd  June,  1870,  (e)  89  k  40  Vict.  c.  70,  §  23. 

8  Macph.  890. 
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of  oonsent,  a  reservation  empowering  the  production  of  the 
specified  documents  within  this  time. 

1&  Additional  Prool — ^After  a  proof  has  been  regularly 
concluded,  it  is  incompetent  for  the  Sheriff  who  took  it,  to 
allow  either,  ex  propria  Tnotu,  or  on  the  mere  motion  of  the 
parties,  additional  proof.(/)  If  additional  proof  be  desired, 
the  mode  of  applying  for  it  is  provided  by  the  Act  of  Sedurunt 
of  1839.  Section  83  provides  that  when  a  proof  is  reported 
and  an  interlocutor  pronounced  upon  it  (equivalent  under  the 
present  forms  to  the  proof  being  declared  closed),  no  farther 
proof  shall  be  allowed  except  upon  very  weighty  reasons 
shown,  and  upon  payment  to  the  other  party  of  such  a  sum 
for  expenses  as  the  Sheriff  shall  determine.  This  application 
must  be  made  by  a  petition,  which  is  particularly  to  set 
forth  the  facts  to  be  proved  and  the  witnesses  who  are  to 
prove  them.(gf) 

19.  Proof  in  Replication.— In  the  mode  in  which  proofs 
are  taken  under  the  Act  of  1863,  it  is  seldom  that  the  pursuer 
or  defender  can  have  any  ground  to  ask  for  a  proof  in  replica- 
tion. But  it  is  still  competent  to  allow  it  when  a  8u£5ciently 
strong  case  for  doing  so  is  made  out.  (A)  The  party  applying 
for  it  must  show  that  matters  of  fact  have  been  brought  out 
which  he  could  not  have  anticipated.  Strictly  speaking, 
proof  in  replication  is  the  proof  which  the  defender  is  occasion- 
ally allowed  to  lead  in  reply  to  the  pursuer's  conjunct  probation ; 

(/)  As  to  the  power  of  the  principal  (A)  Gairdner  v.   Totmg,   10th  Deo. 

Sheriff  in  «n  appeal  to  allow  additional  1874,  2  R.  173.    Here  the  defender 

proof,  lee  infirct.  stated  a  counter  claim,  and  the  pursuer 

iff)  Drain  r.  Scott,  2f  th  Nov.  1864,  went  in  his  conjunct  probation,  for  the 

8  Maeph.  114  ;  A.  S.,  10th  July,  1889,  first  time,  into  proof  of  his  objectionsto 

I  88  ;    Brown  v.  Gordon,   27th  Jan.  it.    The  defender  was  allowed  a  proof 

1870,  8  Maeph.  482.  in  replication. 
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but  the  name  is  also  applied  to  the  proof  which  a  ponaer  who 
has  not  originally  been  allowed  a  conjunct  probation  may  ask 
to  be  allowed  to  lead  in  reply  to  the  defender's  proot  In  any 
case  it  is  improper  to  allow  proof  in  replication  without  strong 
grounds,  and  as  proofs  before  the  Sheriff  Court  should  be 
conducted  as  nearly  as  may  be  as  if  they  were  before,  a  jury, 
it  is  a  sign  that  there  has  been  some  miscarriage,  if  it  have  to 
be  allowed.  It  must  be  specially  applied  for,  and  the  applica- 
tion should  be  in  writing,  and  should  set  forth  the  fincts  to  be 
proved  and  the  witnesses  by  whom  they  are  to  be  proved,  in 
the  same  way  as  in  an  application  for  additional  proof,  to 
which  it  has  much  resemblance.({) 


Section  X. — Of  the  Debate  and  Judgment. 


1.  IkbaU. 

2.  TheJttdgnunL 

3.  Findingi  in  Fact  and  Law. 

4.  Deoemiture:  MeriU, 


6.  Decemtturt:  Etpemei. 
e.  Correction  of  Erron  in  InUrlo* 
eutort. 


1.  Debate. — ^The  debate  follows  immediately  on  the  proof 
being  closed.  If  necessary,  the  debate  may  be  adjourned  for  not 
more  than  seven  days,  but  it  is  in  the  discretion  of  the  Sheriff 
whether  to  adjourn  it  or  not  Formerly,  when  a  party  absented 
himself  from  a  debate,  the  practice  was  for  the  Sheriff  to 
pronounce  decree  by  default.  Where,  however,  one  party  is 
absent,  it  is  a  better  way  to  hear  the  other  and  make  avizandum, 
and  dispose  of  the  case  on  the  merits,  (a)     The  pronouncing  of 

(0  Stnng  V,   Stewart,   15th  Maj,      June^  1S25^  4  B.  (O.  E.)  126  ;  Fomster 
1S62,  24  D.  965.  v.  Ganvaith,  17th  Dm.  1SS9,  S  8.  2SS, 

(a)  See  Kennedy  v.   Wataon,  29th      aa  to  the  competenoj  of  thia  ooaia#. 
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decree  by  default  often  does  not  advance  the  case,  for  the  decree 
may  be  appealed  against,  and  may  be  so  recalled  as  to  leave  the 
case  exactly  where  it  was;  whereas,  if  the  Sheriff  applies  his  mind 
to  the  case  and  pronounces  judgment  on  the  merits,  material 
progress  will  have  been  made,  and  a  party  will  have  himself 
only  to  blame  for  losing  his  opportunity  of  giving  the  Court 
the  benefit  of  argument  on  his  behalf.  If  both  parties  absent 
themselves  from  the  debate,  the  Sheriff,  unless  a  sufficient 
explanation  is  forthcoming,  dismisses  the  action,  (b) 

When  a  debate  is  ordered  on  the  closed  record,  where  no 
proof  has  been  taken,  either  the  case  is  sent  to  the  Debate  Boll, 
where  the  Sheriff-Clerk  as  a  matter  of  course  enrols  it  for  the 
first  Court  after  the  closing,  or  a  special  day  and  hour  is 
appoiuted  for  the  hearing. 

The  debate  may  always  be  dispensed  with  on  the  written 
consent  of  both  parties,  (c) 

The  proceedings  at  the  debate  are  so  simple  that  they 
require  no  explanation.  In  general  the  pursuer  opens ;  the 
defender  replies ;  and  then  the  pursuer  is  allowed  to  notice 
any  new  matter  which  the  defender  may  have  brought  forward 
He  ought  to  be  confined  to  this  ;  and  if  he  be,  the  defender  is 
not  entitled  to  a  second  speech.  If  the  burden  of  proof  or  of 
making  out  a  defence  lie  on  the  defender,  he  may  be  called  on 
to  open,  and  then  the  whole  order  is  reversed. 

2.  The  Judgment— The  debate  being  concluded,  the  Sheriff 
either  pronounces  judglnent  at  once,  or  takes  time  to  consider 
the  case.  If  he  makes  avizandv/nt,  judgment  should  be  pro* 
nounced  with  the  least  possible  delay.(cQ  If  it  is  later  than 
ten  days  in  coming,  the  cause  of  the  delay  has  to  be  noted 

{h)  39  k  40  Yici  a  70,  §  20.  {d)  16  ft  17  Vioi.  a  80,  |  6. 

{€)  16  ft  17  Viot  c.  80,  §  6. 
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in  a  Book  of  Court,  which  is  kept  for  recording  cases,  of  which 
the  custody  is  for  the  time  given  up  by  the  Sheriff-Clerk  to 
the  Sheriffl(e)  Whether  the  judgment  be  pronounced  at  once 
or  after  an  interval,  it  is  needless  to  say  that  it  must  in  either 
case  be  embodied  in  writing. 

In  the  judgment  several  things  require  attention.  If  proof 
has  been  taken,  and  the  judgment  proceed  on  it  in  whole  or 
in  part,  it  must  set  forth  what  the  Court  finds  proved  in  point 
of  &ct  and  what  it  holds  in  point  of  law.  Then  the  order  or 
decemiture  must,  in  definite  language,  dispose  of  the  whole 
conclusions  of  the  action,  without  going  beyond  them.  The 
judgment,  lastly,  must  settle  the  question  of  expenses.  The 
judgment  is  authenticated  by  being  8igned(/)  on  each  page. 
Marginal  notes  are  also  signed.  If  words  are  deleted,  their 
number  is  mentioned  before  the  last  signature.  There  must 
be  no  interlineations  and  no  erasures.  If  there  be  any  of  these, 
and  the  judgment  thus  wants  due  authentication  on  any 
material  point,  it  will  be  liable  to  be  set  aside.(gr)  Lastly,  it 
must  be  dated,  and  if  the  date  of  signing  be  different  from  the 
date  of  the  oral  pronouncing  or  of  extending,  it  is  the  former 
which  rules.  (A)  If  it  have  been  signed  out-with  the  sheriffdom, 
it  bears  the  date  of  its  being  received  by  the  Sheriff-Clerk  at 
the  seat  of  the  Court  to  which  it  belongs,  (i) 

Unless  the  grounds  of  the  judgment  sufficiently  appear 
from  the  findings  contained  in  the  interlocutor,  they  must 
be  set  forth  in  a  note  appended  to  it  and  issued  along  with 

(«)  1  &  2  Vict  c  119,  sell.  B.  Bardaj,  18ih  March,  1871,  9  Macpb. 

(/)  1686,  a  3  ;   Smith  r.  M'ArOay,  726. 

26th  Nov.  1846,  9  D.  190.  (A)  aeland  v,  Olark,  15th  Feb.  1849, 

(ff)  Erasnres    in    immaterial  parts,  11  D.  60L 

erenin  dates  when  they  are  not  material,  (i)  39  ft  40  Yict.  c.  70,  §  50. 

do  not  effect  the  vaUdity.     I>owie  v,  {j)  16  k  17  Vict  o.  80,  §  18. 
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3.  Findings  in  Fact  and  Law.— The  Sheriff's  duty  to  pro^ 
nounce  findings  in  point  of  fact  and  in  point  of  law  is  imposed 
by  an  Act  of  Sederunt  of  15th  February,  1851.(A;)  The  rule 
there  laid  down  is  not  superseded  by  the  provision  in  the  Act 
of  1853,  requiring  the  Sheriff  to  set  forth  in  the  interlocutor, 
or  in  a  note  appended  to  it,  the  grounds  on  which  he  has 
proceeded.  On  the  contrary,  it  is  in  force,  and  cases  have  been 
remitted,  at  great  inconvenience  to  the  parties,  from  the  Court 
of  Session  to  the  Sheriff  Court,  to  have  the  provisions  of  the 
Act  of  Sederunt  complied  with  where  they  have  been 
neglected.  (Q  So  important,  indeed,  is  the  rule  considered^ 
that  an  objection  on  the  ground  of  non-compliance  with  it 
cannot  be  waived.(m) 

The  provisions  are — that  the  Sheriff  shall,  in  any  judgment 
proceeding  upon  proof,  distinctly  specify  the  several  facts 
material  to  the  case  which  he  finds  to  be  established  by  the 
proof,  and  that  he  shall  express  how  far  his  judgment  proceeds 
on  the  matter  of  fact  so  found,  or  on  the  matter  of  law,  and 
shall  state  the  several  points  of  law  which  he  means  to  decide. 
The  distinction,  easy  enough  to  express  on  paper,  is  often  by 
no  means  easy  to  carry  out  in  practice,  and  it  is  not  uncommon 
to  see  what  are  called  findings  in  fstct  involve  large  assumptions 
in  law.('yi) 

4.  Decemitnre :  Merits. — The  decemiture  varies  of  course 
with  the  circumstances  of  each  case.  It  must,  in  the  first 
place,  be  clear  and  precise.     Though  clerical  errors  may  be 

{h)  See  App.,  Fart  I.  1868,  6  Maoph.  962. 

(Q  Glasgow  Gae  Light  Company  r.  (n)  In  Mackay  v.  Dick  k  SteveiiBon, 

Glasgow  Working  Men^s  Total  Abetin-  (H.  L.)  7th  March,  1881,  8  R.  87,  and 

enoe    Society,    11th    July,     1866,    4  Shepherd  r.  Henderson  (H.  L.),l8t  Dec. 

Macph.  1041.  1881,  9  R.  1,  Sheriffs  will  find  some 

(m)  Melrose  v.  Spalding,  25ih  June,  instractiTe  obserrations  on  this  subject, 
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corrected  within  a  certain  short  time,(o)  it  is  incompetent 
after  judgment  has  been  issued  to  make  material  amend- 
ments ;(p)  and  if  it  be  confused  and  vague,  there  is  no  means 
of  curing  the  defects  except  by  a  superior  judge  setting  the 
judgment  aside.  A  second  judgment  interpreting  the  first 
would  be  incompetent  (9) 

In  the  next  place,  the  decemiture  must  keep  within  the 
conclusions  of  the  action.  If  it  go  beyond  them — ^for  instance, 
by  giving  decree  for  a  laiger  sum  than  that  concluded  for — ^it 
may  be  set  aside.  In  circumstances  where  it  is  competent  to 
conclude  alternately  for  a  specified  sum  or  for  such  other  sum 
as  may  be  found  due,  the  decree,  properly  speaking,  does  not 
go  beyond  the  petition  when  it  gives  more  than  the  specified 
sum.(r) 

The  decree  must,  lastly,  dispose  of  the  whole  of  the  con- 
clusions. There  are  three  modes  in  which  this  may  be  done : 
— (1)  by  decerning  in  terms  of  them  (condemnator) ;  (2)  by 
assoilzieing  the  defender  from  them  when  he  is  to  be  discharged 
altogether  (abaolvitcr) ;  (3)  by  dismissing  them  when  the 
Court  mean  that  the  present  proceedings  have  failed,  but  that 
no  opinion  is  given  on  the  merits.  In  one  or  other  of  these 
three  ways  the  whole  conclusions  must  be  exhausted.  The 
technical  word  ^'decern,"  should  be  used  in  some  part  of 
the  decree,  in  order  to  mark  that  the  judgment  may  be 
extracted .(«) 

5.  Decernitare :  Expenses. — At  the  time  when  the  merits 

(0)  See  ir^rOf  Art  6.  (q)  fidingtons  v.  AsUej,    5th  Dea 

(p)  Cathil  V,  Burns,    20th   March,  1829,  8  S.  192. 

1862,  24  D.  849.     In  ihe  Court  of  (r)  Spottiswoode  v.   Hopkirk,   17th 

Sesdon  ft  judgment  is  held  u  issued  Nov.  1858,  16  D.  69. 

when   pronounced    from   the    Bench,  {a)  Ir^fra,  as  to  Extracts, 
though  it  may  not  have  heen  signed. 
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of  the  cause  are  disposed  of,  the  Sheriff  is  directed  to  deter* 
mine  the  matter  of  expenses  in  so  far  as  not  already  settled.(Q 
If  the  Sheriff  by  mistake  n^lect  to  do  so,  it  has  been  held  that 
the  omission  may  be  supplied  before  extract,(u)  though  a 
subsequent  decision  makes  this  very  doubtful  (t;)  Perhaps 
the  decisions  may  be  reconciled  od  the  view  that  while  a 
purely  accidental  omission  to  carry  out  a  settled  intention  to 
award  expenses  might  be  supplied,  nothing  like  a  reconsider- 
ation of  the  point  could  be  permitted,  so  as  to  change  what 
apparently  was  meant  to  give  neither  party  expenses,  into  an 
award  in  favour  of  one  of  them.  In  the  Court  of  Session,  if 
the  interlocutor  on  the  merits  is  silent  as  to  expenses,  the 
point  cannot  be  reopened.  (t(;)  The  question  may  of  course  be 
expressly  reserved 


6.  Oorrectioin  of  Errors  in  Xnterlocaton.  —  Under  the 
statutes  of  1853  and  1876,  any  merely  clerical  error  in  a 
judgment  may  be  corrected  by  the  judge  who  pronounced  it 
at  any  time,  not  being  later  than  seven  days  from  the  date  of 
such  judgment; (a;)  or  in  the  event  of  an  appeal  being  taken, 
at  any  time  before  the  transmission  of  the  process  to  the 
Appeal  Court.(^)  It  has  apparently  been  intended  by  the 
Act  of  1876  to  provide  that  the  Judge  might  correct  an  error 
at  any  time,  till  stopped  either  by  extract,  or  by  the  trans- 


(0  A.  S.,  lOth  July,  1839,  §  62. 

(tt)  Ranken  r.  Elirkwood,  18th  Not. 
1855,  18  D.  81.  Clarke  v.  Loos,  20th 
Jul  1855,  17  D.  806. 

(v)  Drammond  v.  Brjden,  10th  Dec. 
1869,  8  M.  277.  If  the  omiasion  be 
discovered  in  time  there  eeems  nothing 
to  preyent  ite  being  corrected  as  an 
error  nnder  the  immediately  following 
article  o£  the  text 


(w)  Wilson^s  Trs.  v.  Wilson's  Factor, 
2nd  Feb.  1869,  7  M.  457  ;  Mackay's 
Practice,  voL  ii.,  p.  545. 

(«)  16  &  17  Vict  a  80,  §  20. 

(y)  89  ft  40  Vict.  c.  70,  §  84.  This 
Statute  uses  the  expression,  ''merely 
clerical  or  accidental  eiror,**  but  there 
seems  here  no  extension  of  meaning 
beyond  what  the  older  Statute  said. 
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mission  of  the  process  for  an  appeal,  but  the  wording  is  too 
curiously  constructed  to  make  it  safe  to  rely  on  this  reading. 
The  agent,  therefore,  should  examine  the  interlocutor  at  once, 
and  apply  for  the  rectification  of  any  clerical  error  that  he 
may  perceive.  If  such  errors  be  not  discovered  till  after  the 
prescribed  times,  it  is  not  clear  that  there  is  any  remedy  in 
the  Sheriff  Court.  In  the  Court  of  Session,  when  such  a  thing 
occurs,  a  power  is  exercised  of  bringing  back  the  process,  even 
after  it  has  gone  to  be  extracted,  and  of  pronouncing  the 
judgment  over  again,  but  it  is  doubtful  whether  this 
could  be  done  in  the  Sheriff  Court.  The  Court  of  Session 
did  it  even  in  a  case  where  the  error  (an  erasure  in  an 
unessential  part)  was  so  small  that  there  could  be  no  doubt 
that  the  judgment  they  recalled  (and  pronounced  of  new)  was 
a  valid  standing  judgment.(i3^)  Had  the  Sheriff  Court 
possessed  any  such  power,  the  statutory  provisions  would  have 
been  unnecessary.(a) 


Section  XI. — Of  Expenses. 


8.  Ohjectiom  to  Taxatum, 

9.  Decree  for  Expenses  in  Agents 

Name. 

10.  Agents  Bight  to  continue  Action 

for  Expenses^ 

11.  Agents  LiaMlity  for  Expenses, 

12.  Expense  of  Taxation  and  Decree, 


1.  Of  the  Bight  to  Expenses. — The  matter  of  expenses  is 
in  the  discretion  of  the  Court,  a  discretion  now  exercised 

{z)  Gftdell,  14th  Jan.  1853.  15  D.  282.      oommon  Uw  poweiB  of  correcting  errors. 

(a)  See  Whiter.  M'Ewen'sTrB.,  13th      Whatever  they  may  be  they  are  evi- 

May,    1878,  11    M.   602,    as   to    the      dently  leas  extensive  than  the  statntory. 


1.  Of  the  Bight  to  Expenses. 

2.  Awarding  Interim  Expenses. 

3.  Awarding  Final  Expenses. 

4.  Scale  of  Expenses. 

5.  Modifying  Expenses. 

6.  Taxation. 

7.  Accounts  of,  or  against,  several 

Pursues  or  Defetiders. 
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according  to  well  fixed  principles.  Formerly,  expenses  were  a 
penalty  of  rash  litigation.  The  loser  was  not  liable  in  them 
if  he  had  litigated  in  good  faith,  and  had  done  no  more  than 
was  requisite  to  protect  what  he  reasonably  believed  to  be  his 
rights.  The  rale  now  is,  that  a  loser,  with  whatever  good 
fedth  or  on  whatever  good  grounds  he  may  have  acted,  is 
liable  in  expenses,  because  by  his  litigation  the  successful 
party  has  been  put  to  expense  in  vindicating  or  defending  his 
right;  and  this  rule  is  followed  with  great  rigidness  unless 
some  strong  special  reason  is  made  out  for  departing  from  it  (a) 
It  is  questionable  whether  this  principle  is  not  carried  out  too 
strictly,  and  whether  rules,  such  as  those  prevailing  in  the 
English  Courts,  which  would  deal  less  severely  with  the 
defeated  party,  might  not  be  more  equitable.  But  there  is  no 
questioning  the  fact  that  the  matter  of  expenses  is  governed 
in  Scotland  ahnost  exclusively  by  the  decision  on  the  merits. 
So  much  is  this  the  case,  that  if  the  consideration  of  the  merits 
of  the  case  be  withdrawn  from  the  Court  by  a  compromise,  the 
Court  will  refuse  to  pronounce  any  decision  in  regard  to  the 
expenses.  (&) 

There  are  some  apparent  exceptions  to  the  general  rule  in 
regard  to  expenses,  which  are  little  else  than  the  application 
of  the  rule  to  details.  If  a  pursuer,  though  successful,  has 
asked  originally  an  exorbitant  amount,  he  will  not  be  allowed 
full  expenses.(c)     This,  however,  does  not  apply  to  actions  of 

(a)  Kirkpatriok  v,  Irvine,  18th  JaxL  that  a  settlement  or  compromise  of  the 

1848,  10  D.  867.    Reyersed  on  merits,  merits  of  a  case  is  not  to  settle  expenses 

but   not    criticised    on    the    point  in  also,  there  must  be  a  special  reserva- 

question  in  the  House  of  Lords,  2nd  tion  of  them  in  the  agreement  or  dis- 

Ang.  1 850 ;  7  Bell's  Appeal  Cases,  186 ;  charge. 

Torbet  v,  Borthwick,  28rd  Feb.  1849,  (c)  Smith     v.     West    of    Scotland 

11  D.  694.  Exchange  Investment   Co.,    4th  Dec. 

(&>  Dobie  V.  MTarlane,  17th  June,  1847,  10  D.  213. 
1856,   18  D.  1043.    If  it  is  intended 

O 
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damages  in  which  a  random  sum  is  concluded  for.  There,  the 
pursuer  gets  expenses  even  though  lie  have  got  a  very  much 
smaller  sum  than  he  asked  for.((Q  In  actions  of  damages 
for  defamation  the  pursuer  generally  gets  his  expenses,  even 
though  he  may  have  got  such  purely  nominal  damages  as  a 
farthing.(«) 

In  certain  cases  a  successful  pursuer  may  be  subjected  in 
expenses.  This  happens  when  he  gets  less  than  was  tendered 
to  him  before  the  action  was  raised,(/)  or  while  it  was  pro- 
ceeding. (^)  A  tender  cannot  be  taken  into  account  unless  it 
include  the  expenses  incurred.  It  should  do  so  expressly, 
but  it  may  also  do  so  by  implication,  by  offering  a  sum  large 
enough  to  cover  both  them  and  the  sum  due.  (A)  In  actions 
of  damages  for  defamation,  a  tender  to  be  available  must  be 
accompanied  by  a  full  retractation.(^)  As  regards  the  interest 
of  defenders,  it  is  a  general  rule  that  a  tender  is  of  no  avail 
where  the  pursuer  gets  more  than  is  tendered.  (^')  The  proper 
and  usual  form  of  tender  after  an  action  has  begun,  is  to 
embody  it  in  one  of  the  pleadings,  or  in  a  separate  minute,  but 
it  is  also  coiiipetent  to  found  upon  a  tender  made  by  letter.(4) 

(d)  Galloway  v.  Mackenzie,  4th  Dec.  1847,   9  D.   522.     In   this    case   the 

1860,    33    Jnrifit,    48.      The   pursuer  pursuer  gets  expenses  to  the  date  of 

asked  £500  and  got  £15  damages  for  the    tender,    and    the    defender   sub- 

the  death  of  her  husband,  occasioned  sequently^ 

through  defender's  fault  (h)  Aitchison  v.  Steven,  24th  Nov. 

(«)  Rae  r.  M'Lay,  20th  Nov.  1852,  1864,  3  Macph.  81. 

15  D.  30.    The  common  law  rule  has  (t)  Faulks  v.  Park,  22nd  Dec.  1854, 

been  altered  by  «tatute  in  the  Court  17  D.  247. 

of  Session.     See  31  k  32  Vict.  c.  100,  {j)  Per  Lord  J.<J.  Inglis,  Webster 

§  40.  V.  Alexander,  12th  July,  1859,  21  D. 

(/)  Ramsay  r.  S«uter,  19th  March,  1214. 

1864,  2  Macph.  891.     A  tender  is  in  (h)  Little  v.  Bums,  16th  Nov.  1881, 

time  to  save  expenses  if  it  be  made  9  R.  138.    Here  the  tender,  which  was 

before  the  summons  is  served  ;  Mintons  by  a  pursuer  to  take  less  than  he  was 

f.  Hawley,  16th  Nov.  1882,  20  S.L.  R.  suing  for  was  disregarded,  because  he 

126.     The  case,  however,  was  special.  ultimately    got    less    than  he  offered 

ig)  Imrie  v.  M'Whannel,  2 1st  Jan.  to  take,  and  because  the  tender  stipa- 
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The  right  to  expenses  may  be  subjected  to  modification 
where  a  party,  successfdl  on  the  whole,  has  not  been  successful 
in  making  out,  or  getting  free  from,  particular  claims.  Here 
the  strictly  accurate  (and  generally  inconvenient)  course  is  to 
find  each  party  entitled  to  his  expenses  in  so  far  as  he  has 
been  successful ;(!)  but  by  modifying  the  expenses  allowed  to 
the  more  successful  party,  an  equally  equitable  result  may  be 
attained  with  sufficient  exactness.  And  the  expenses  may 
also  be  modified  where  the  successful  party  has  incurred  by 
excessive  litigation  more  expense  than  was  necessary  in  vindi- 
cating or  defending  his  right,  either  by  heaping  up  unnecessary 
proceedings  ob  majoi^emfi  ccmtdam,  or  by  omitting  to  plead 
the  legal  ground  on  which  he  succeeded  until  expense  had 
been  incurred  in  discussing  other  grounds. (m) 


2.  Awarding  Interim  Expenses.  —  Interim  awards  of 
expenses  are  made  when  it  is  thought  desirable  to  dispose 
of  the  expense  attending  any  particular  step  at  the  time 
when  it  has  been  occasioned.  Thus,  expense  occasioned  to 
the  defender  by  the  pursuer  having  found  it  necessary  to 
amend  his  petition  ;(n)  or  by  either  party  having  lodged 
pleadings  or  taken  steps  not  authorised  by  the  regulations  as 
to  the  forms  of  process  ;(o)  or  by  one  party  being  present  at 
a  meeting  ordered  by  the  Sheriff,  and  the  other  being  absent 
or  not  prepared  to  proceed,  (jp)  may  be  at  once  decerned  for. 
In  the  Supreme  Court  it  is  the  practice  to  award  the  expense 
of  discussing  dilatory  defences  at  once  against  the  party  who 
has  failed.     Although  at  common  law  there  can  be  no  doubt 

la  ted  for  expenses  to  which  a  settloment  (m)  Adam    v.  WatsoD,   19th  June, 

on  the  footing  of  paying  its  amount  at  1829,  7  S.  775. 

its  date,  would  not  ha^e  entitled  him.  {n)  A.  S.,  10th  July,  1889,  §  41. 

(7)  See  St<3ppel  r.   Maclaren,    18th  (o)  Ibid.  §§  42  and  65. 

Dec.  1850,  13  D.  345.  {p)  A.  S.,  4th  Dec.  1878,  §  10. 
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but  that  the  Sheriff  poBsesses  the  same  power,  the  Regulations 
of  the  Sheriff  Court  do  not  direct  the  Sheriff  to  dispose  of  the 
matter  of  expenses  except  in  the  case  of  his  sustaining  the 
dilatoty  defences  or  any  of  them,  and  are  indeed  so  worded  as 
to  imply  that,  in  the  case  of  his  repelling  the  dilatory  defences, 
he  is  not  to  deal  with  the  expen86s.(9) 

When  interim  expenses  are  awarded  there  is  a  small  point 
of  form  which  requires  a  moment's  notice.  If  the  inter- 
locutor expressly  "  modify  "  a  specified  sum  as  the  expenses  in 
question,  there  is  an  end  to  that  matter;  and  though  the 
party  who  has  got  these  expenses  be  ultimately  successful  he 
will  not  be  allowed  to  claim  more  than  he  then  got,  even  on 
showing  that  the  sum  modified  was  really  insufficient  to  cover 
the  expense  which  was  incurred.  On  the  other  hand,  if  a 
sum  be  awarded  without  the  use  of  the  word  "modify,"  it 
is  regarded  as  a  sum  awarded  to  account,  and  on  the  party 
who  gets  it  being  ultimately  successful,  he  will  then  get  any 
additional  expense  which  the  sum  awarded  may  have  been 
insufficient  to  cover,  (r) 

An  interim  award  of  expenses  is  generally  allowed  to  be 
extracted  at  once.  In  extreme  cases  the  Court  may  make  it 
a  condition  of  the  party  being  allowed  to  proceed  with  his 
action  that  he  shall  first  pay  them.(0)  In  general,  however, 
this  condition  is  not  imposed  (except  in  the  case  of  reponings), 
and  the  successful  party  recovers  the  expenses  by  the  ordinar}- 
diligence  of  the  law. 

No  repetition  of  interim  expenses  is  claimable  at  the  end 
of  the  action.  The  party  who  gets  them  keeps  them,  and 
cannot   be    required   to   repay   them    on    being   ultimately 

{q)  A.  S.,  1839,  §  40.  Feb.  1861,  83  Jur.  221,  and  23  D.  634. 

(r)  Cameron  r.  Muir,  13th  Feb.  1861,  {a)  Wallaoe  f.  Henderson,  22nd  Dec. 

83  Jut.  272,  and  28  D.  535 ;  Strangford  1876,  4  R.  264. 
V,  Hurlet  k  Campaie  Alum  Co.,  5th 
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unsuccessful.  Still  less  can  he  then  be  subjected  in  any  part 
of  the  other  party's  expenses  connected  with  the  proceeding 
in  que8tion.(Q 

3.  Awarding  Final  Expenses.  —  Final  expenses  are 
awarded  in  the  interlocutor  disposing  of  the  merits  of  the 
cause,  (u)  It  used  to  be  held  that  they  might  be  awarded 
though  not  concluded  for,  but  this  cannot  now  be  relied  on.(t;) 
When  awarded,  they  should  always  be  awarded  expressly^  for 
it  is  held  in  contested  causes  that  a  decree  in  terms  of  the 
conclusions  of  the  libel  does  not  include  expenses,  even  when 
the  libel  concludes  for  them.(te;)  In  decrees  in  absence 
expenses  follow,  when  concluded  for,  as  a  matter  of  course. 
If  the  interlocutor  disposing  of  the  merits  be  silent  as  to 
expenses,  and  nothing  be  done  to  supply  the  deficiency  before 
the  case  is  brought  to  an  end  by  extract,  it  will  be  held  that 
the  Court  intended  to  make  no  award  of  expenses;  and 
neither  party  will  be  allowed  to  re-open  the  question  in  any 
future  proceeding,  (a;)  If  the  party  who  has  been  awarded 
expenses  extracts  the  principal  decree  before  having  the 
expenses  taxed  and  decerned  for,  he  is  held  to  pass  from  his 
right,  for  by  extracting  the  decree  he  has  taken  his  whole 
case  out  of  Court,  (y) 

4.  Scale  of  Expenses. — ^If  the  amount  sued  for  be  such 
as  could  have  been  sued  for  in  the  Small-Debt  Court,  the 
pursuer   will   not    be   allowed   higher   expenses   than   those 

(0  A.  a,  lOth  July,  1889,  §  108,  and  {x)  AtUe,  aect.   10,  art.  6,  p.   192 ; 

alBo§107.  M'Dowall  v.  Stewart,  lat  Dec.  1871, 

(tt)  AntCj  sect,  10,  art.  5,  p.  191.  10  M.  198. 

(«)  AnUj  sect.  1,  art.  4,  p.  108.  (y)  Rotheaay  v,  MacDid,  17th  Nov. 

(w)  Young   v.    Sinclair,   2l8t   May,  1789,  M.  12,188.    To  avoid  thia  remit, 

1796,  M.  10,053  ;  and  Westem  Bank  v.  leaye  ia  sometimes  given  to  extract  the 

•Bnohanan,  28th  Nov.  1865, 4  Macph.  97.  principal  decree  ad  interim. 


' 
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provided  for  in  it,  unless  the  Sheriff  shall  be  of  opinion  that 
the  action  was  one  fit  to  be  brought  in  the  Ordinary  C!ourt.(:?) 
If  the  action  is  of  the  kind  suited  to  the  Ordinary  Court,  the 
award  of  expenses  is  either  a  general  award  of  expenses  as 
they  may  be  taxed,  or  an  award  containing  a  direction  to 
tax  according  to  one  of  the  two  scales  which  are  in  use. 
The  first  scale  is  applicable  to  causes  where  the  amount  of 
principal  and  past  interest  concluded  for,  or,  in  an  action  of 
damages  awarded,  does  not  exceed  £25,  and  the  second,  where 
this  amount  exceeds  that  sum.  In  all  cases,  the  Sheriff  may, 
if  he  think  fit,  direct  the  amount  to  be  taxed  according  to 
the  scale  applicable  to  the  amount  decerned  for ;  and  though 
the  amount  concluded  for  be  under  £25,  he  may  direct 
taxation  according  to  the  higher  scale,  if  he  thinks  the  amount 
does  not  indicate  the  nature  or  importance  of  the  case,  (a) 
Such  directions  ought,  properly  speaking,  to  be  given  in  the 
interlocutor  awarding  the  expenses,  but  there  seems  nothing 
to  make  it  incompetent  to  give  the  direction  at  any  time 
before  the  actual  taxation. 

5.  Modifying  Expenses.  —  The  circumstances  in  which 
expenses  should  be  modified  having  already  been  explained 
in  treating  of  the  right  to  expenses  (art  1),  and  the  special 
meaning  attached  to  the  word  in  the  case  of  interim  expenses 
having  been  noticed  (art.  2),  there  is  not  much  further  to  be 
said:  The  finding  that  expenses  are  to  be  modified  must  be 
contained  in  the  interlocutor  awarding  them.  The  actual 
modification  usually  takes  place  after  the  taxation.  It  may, 
however,  be  contained  in  the  original  interlocutor,  either  in 

{z)  A.  S.,  4th  Dec  1878,  §  2.   When      on  the  ordinary  ecftle  may  be  aUowed  ; 
»  oaae  in  the  Small- Debt  roU  has  been      Ibid, 
remitted  from  the  ordinary  roll,  ezpeneee  (a)  A.  S^.  4th  Dec  1878,  |§  1  and  2. 
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the  form  of  8a}ribg  tbat  the  expenses  shall  be  modified  to  a 
certain  proportion  of  the  taxed  expenses,  or  by  dispensing  with 
the  taxation,  and  fixing  at  once  a  sum  as  the  expenses  dua 
This  latter  course  is  seldom  followed,  except  of  consent  of 
both  parties,  when  the  amount  is  small  and  they  are  anxious 
to  have  an  end  of  it. 

6.  Taxation. — The  account  must  be  taxed  before  extiact,(6) 
and  that  is  done  by  the  Auditor  of  Court  in  presence  of  the 
parties  or  their  agents.  The  party  entitled  to  the  expenses 
lodges  a  copy  of  his  account  in  process,  and  serves  another 
upon  the  opposite  party,  with  an  intimation  of  the  diet  fixed 
by  the  auditor  for  taxation.  It  does  not  appear  what  amount 
of  notice  is  requisite  for  this  meeting,  but  it  must  be  reason- 
able. The  rules  for  the  auditor's  guidance  will  be  found  in 
the  Acts  of  Sederunt(c)  regulating  this  matter,  and  the  more 
important  only  can  be  noticed  here. 

The  auditor  allows  such  expenses  only  as  are  absolutely 
necessary  for  conducting  the  litigation  in  a  proper  manner 
with  a  due  regard  to  economy,  (d)  He  disallows,  without  express 
instruction,  the  expense  of  all  parts  of  the  proceedings  in  which 
the  party  has  been  unsuccessful,  or  which  have  been  occasioned 
by  his  own  fault. (e)  For  example,  if  the  pursuer  have  had  to 
restrict  the  conclusions  of  his  petition  before  getting  decree, 
the  expense  of  doing  that  will  not  be  held  to  fall  within  the 
general  expenses  to  which  he  may  have  been  found  entitled.  (/) 
The  auditor's  duty,  in  respect  of  disallowances  under  this  rule, 
is  the  same  whether  expenses  have  been  modified  or  not,  the 
fact  that  the  Court  intends  to  modify,  or  has  modified,  the 

{h)  A.  S.,  lOth  July,  1889,  §  105.  («)  A.  S.,  10th  July,  1889,  §  107 ; 

(c)  A.  a,  10th  July,  1889,  ^  105-9 ;      A.  S.,  4th  Dec.  1878,  §  9. 

and  4th  Dea  1878.  (/)  Fimister  r.  MUne,   24th  May, 

(d)  A.  S.,  4th  Deo.  1878,  §  8.  1860,  22  D.  1100. 
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expenses,  in  no  way  concerning  hinL(g)  The  Court,  may, 
however,  depart  from  the  rule  if  it  see  cause;  and  parties 
have  been  found  entitled  to  the  expenses  of  questions  on 
which  they  have  been  unsuccessful,  where  it  has  been 
considered  that  they  should  not  have  been  raised  by  the 
opposite  party.  (A) 

Outlay  is  not  admitted  unless  it  be  duly  vouched  and  suffi- 
cient receipts  be  produced  to  the  auditor.  Certain  kinds  of 
outlay  are  specially  alluded  to  in  the  Acts  of  Sederunt,  but 
there  is  no  ground  for  supposing  that  it  was  intended  that 
those  kinds  should  be  all  that  should  be  allowed.  On  the 
contrary,  it  would  appear  that  there  is  nothing  to  prevent  all 
just  and  necessary  outlay  to  which  a  successful  party  has  been 
put  in  conducting  his  cause  from  being  charged.  The  rule 
saying  that  no  other  or  higher  fees  than  those  contained  in  the 
table  are  to  be  allowed,  does  not  apply  to  <yvMay ;  and  very 
properly  so,  because  it  is  impossible  to  foresee  what  outlay 
may  be  required.  The  outlay  charged  must  be  real,  and, 
therefore,  discounts  allowed  to  the  agent  by  persons  whom  he 
has  employed  must  be  credited  to  the  client.(i)  Where  pro- 
fessional witnesses  must  examine  work,  or  make  preparations 
before  coming  to  the  court,  the  expense  incurred  for  this 
is  allowed,  provided  the  Sheriff  sanctions  it  within  the  pre- 
scribed time ;  that  is,  within  eight  dsLjB  of  the  trial  if  the 
Court  is  in  session,  and  within  eight  days  after  the  beginning 
of  the  next  session  if  in  vacation,  (j") 

{g)   M*Elroy  v.    ThazBis    Co.,   2Sth  scription.     In  regard  to  the  particular 

June,  1879,  6  B.  1119.  application  here  made,  see  Lamond's 

(A)  Cullen    v.    Smeal,    8th    Maroh,  Trs.   v.  Meny,    19th   June,   1868,   1 

1855,  17  D.  686,  where  it  was  held  Macph.  940. 

that  a  defender  who  knew  that  the  {%)    Ronaldson     v.     Drummond    ft 

pursuer  had  written  evidence  of  the  Reid,  15th  July,  1881,  8  R.  956. 

debt  ought  not  to  have  pleaded  pre*  {j)  A.  S.,  4th  Dec.  1878,  sch.  §  11. 
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The  fees  payable  to  the  Sheri£f-Clerk  as  the  fees  of  court 
form  part  of  the  recoverable  outlay.  Those  fees  are  fixed  by 
the  Sheriff-Court  Act  of  isas^^)  f<>^  a^U  Sheriff-Clerks 
appointed  subsequent  to  its  date,  and  for  all  other  Sheriff- 
Clerks  are  fixed  by  special  tables.  Fees  to  counsel  are  not 
allowed  unless  their  employment  be  either  authorised  or  sub-* 
sequently  sanctioned  .(Q  Though  both  parties  should  employ 
counsel,  the  authority  or  approval  is  necessary,  and  care  must 
be  taken  to  procure  it  before  an  appeal  from  the  Sheriff 
Court,  because  the  omission  cannot  be  supplied  in  the  Supreme 
Court,  (m)  No  other  or  higher  fees  are  allowed  than  those 
set  forth  in  the  table.  This  rule  is  strictly  enforced.  As 
already  pointed  out,  it  does  not  apply  to  outlay  as  distin- 
guished  from  professional  charges. 

The  last  rule  which  it  is  of  consequence  to  notice  specially 
is,  that  the  auditor  not  only  cuts  off  irregular  or  overstated 
charges,  but  adds  omitted  charges,  and  increases  understated 
charges  to  their  proper  amount  This  rule  is  founded  on 
equity.  By  applying  it,  the  audit  may  have  the  effect  of 
increasing  the  account  to  an  amount  larger  than  that  at  which 
it  was  rendered  (m) 

7.   Accounts  where  several  Pursuers  or  Defenders.— 

Where  there  are  several  pursuers,  as  they  must  have  a  joint 
interest,  so  they  must  unite  in  employing  one  agent.  If  they 
do  not,  that  is  their  own  affair,  and  the  expense  of  employing 
more  than  one  agent  is  not  allowed  against  the  defender. 

(h)  1  k  2  Vict  c  119,  §  28,  and  lor  v.  Bnuiimond,  9th  Bee.  1848,  11 

schedule.  D.  223 ;  PurTk  v.  Dowie,  ISth  May, 

(0  A.  a,  4th  Dea  1878,  Sch.  §  4.  1869,  7  M.  764. 

(m)    Mackenzie   v.  Blakeney,    16th  (n)  Reeve  v.  Dykes,  2l8t  May,  1829, 

Oct.  1879,  7  B.  61 ;  Hunt  v.  Rather-  7  S.  632. 
ford,  20th  Jan.  1865, 17  D.  806 ;  Tay- 
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Where  there  are  several  defenders  having  the  same  interest, 
they  cannot  recover  the  expense  of  employing  more  than  one 
agent  If  they  cann6t  agree  upon  one,  that  is  their  misfor- 
tune ;  and  though  they  should  be  successful,  they  will  only 
recover  from  the  pursuer  the  expense  of  a  consultation  at  the 
commencement  of  the  action,  and  of  a  joint  defence  there- 
after.(o)  Even  though  the  defenders  should  have  pleas  which 
might  ultimately  conflict,  they  must  join  and  go  together  as 
long  as  they  caa(p)  On  the  other  hand,  when  such  defenders 
are  unsuccessful,  the  pursuer  will  be  entitled  to  payment  from 
them  of  the  additional  expense  which  their  employment  of 
separate  agents  has  occasioned  to  him.  Where  several 
defenders  have  separate  or  conflicting  interests,  they  may 
employ  separate  agents,  and  each  will  recover  his  expenses 
from  the  pursuer.  If,  however,  they  do  employ  one  agent, 
that  agent  will  not  be  allowed,  on  gaining  the  case,  to  charge 
more  than  once  for  what  was  for  the  common  good  of  the 
defenders,  together  with  the  additional  cost  occasioned  by  the 
defenders  being  more  than  one  in  number.  (9) 

8.  Objections  to  Taxation On  concluding  the  taxation, 

the  auditor  makes  a  report  (at  the  end  of  the  account),  stating 
the  sum  at  which  he  has  taxed  the  account,  as  well  as  any 
special  matters  which  he  thinks  it  necessary  to  bring  before 
the  Court.  Within  forty-eight  hours  after  the  taxation,  it  is 
competent  for  either  party  to  lodge  objections  to  it.  These 
objections  must  be  stated  specifically.     The  Act  of  Sederunt 

(0)  Edinburgh  and  Glaagow  Railway  **  watching  fee  "  for  the  other. 
Ck).  V.  Arthur,  24th  Feb.  1858,  20  D.  (p)  Canada  Copper  Co.*^  Liquidator 

677.     In  Stott  V.  Fender,  17th  Oct  r.  Feddie,  22nd  Dec.  1877,  5  R  393. 
1878,  16  S.  L.  R.  5,  the  puiauer  was  (q)  Greenhill  v,  Gladstone,  7th  June, 

found  liable  in  an  amount  equal  to  the  1861,  28  D.  1006. 
full  expenses  of  the  one  defender,  and  a 
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of  1839  (§  109)  directs  the  Sheriff  to  dispose  of  them,  either 
with  or  without  answers ;  and  as  there  is  a  subsequent  regu- 
lation which  prevents  the  ordering  of  answers,  (r)  they  are  now 
disposed  of  after  hearing  parties  in  the  motion-roll. 

9.  Decree  for  E]q>en8e8 ; — in  Agent's  Name.—  If  no 

objections  are  lodged  to  the  auditor's  report,  decree  for 
expenses  passes  as  a  matter  of  course,  on  the  party  entitled 
to  them  enrolling  the  case  for  that  purpose.  It  is  competent 
for  the  Sheriff  (if  he  see  cause),  on  the  application  of  the 
agent  who  conducted  the  suit,  to  allow  the  decree  for  expenses 
to  go  out  and  be  extracted  in  name  of  such  agent,  (a)  It  is 
held  in  some  courts  that  the  application  can  be  granted  only 
if  made  at  the  time  of  moving  for  the  decree  for  expenses ; 
but  this  seems  very  unnecessarily  strict.  In  other  courts  it  is 
held  that  the  application  may  be  granted  at  any  time  before 
extract.  (Q  When  competently  granted,  the  effect  is  to  make 
the  expenses  payable  to  the  agent,  and  not  to  the  party.  It 
is  frequently  done  with  the  view  of  avoiding  claims  of  com- 
pensation which  the  losing  can  make  against  the  successful 
party,  but  cannot  make  against  his  agent.(u)  An  agent 
taking  decree  in  his  own  name^  and  getting  pajmient,  has 
to  remember  that  if  the  decree  be  recalled  at  a  subsequent 
stage  of  the  litigation,  he  will  be  personally  liable  in  repay- 
ment.(t;) 

10.  Agent's  Bight  to  continue  Action  for  Expenses.— 

After  an  interlocutor  has  been  pronounced,  either  expressly  or 

(r)  16  k  17  Vict  a  80,  S  12.  (<)  Compare  M'Tavish  r.  Pedi(»,  18tli 

{$)  A.  S.,  10th  July,  18S0, 1 106.   Thii  June,  1826,  4  S.  704. 

provision  is  not  aTaiUble  to  the  agent  of »  (t*)  Miller  r.  Geils,  22nd  June,  1848, 

party  who  has  died,  nnlesa  his  representa-  10  D.  1384. 

tiTes  have  been  sisted  before  the  motion  (v)  Cormack  r.  Tod,  3rd  June,  1845, 

is  made ;  BailHe,  25th  Jan.  1872, 10  M.  7  D.  812. 

414. 
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virtually  deciding  the  question  of  expenses,  the  parties  cannot 
enter  into  a  compromise  in  such  a  way  as  to  deprive  the 
successful  agent  of  his  right  to  recover  expenses  (tc;)  If  they 
make  any  such  compromise  the  agent  is  nevertheless  entitled 
to  sist  himself  as  a  party,  and  to  take  up  the  cause  and  carry 
it  on  to  the  effect  of  getting  decree  for  his  expenses.  In  doing 
this  he  takes  the  risk  of  the  interlocutor  finding  expenses  (if 
it  is  not  final)  being  reversed,  (a;)  Where  no  interlocutor 
either  virtually  or  expressly  finding  expenses  due  has  been 
pronounced,  there  will  be  great  difficulty  in  allowing  the  case 
to  be  carried  on.  To  entitle  an  agent  to  do  so  he  must  aver 
bad  fJEkith  and  collusion  between  his  client  and  the  opposite 
party,  if  not  also  that  his  own  client  is  unable  to  pay,  and  even 
then  the  Court  will  perhaps  not  permit  him.(y) 

11.  Agent's  Liability  for  Ezpenaes.— An  agent  may  render 
himself  personally  liable  in  expenses  either  by  conducting  a 
case  without  authority  or  by  occasioning  expense  by  his  own 
fault  or  negligence.  Agents  therefore  require  to  be  careful  as 
to  the  authority  under  which  they  conduct  cases.  («)  They 
must  be  specially  careful  how  they  deal  with  lunatics,  and 
others  incapable  of  giving  legal  consent  An  agent  was  found 
liable  in  expenses  when  he  had  opposed,  at  the  request  of  a 
person  alleged  to  be  imbecile,  measures  taken  to  have  his 
property  put  under  guardianship,  (a)     Cases  in  which  an  agent 


(id)  M'Lean  v.  Anchinvole,  29tli  June, 
1824,  8  S.  190,  and  CMes  there  dted  j 
Macgregor  v,  Martin,  12th  March,  1867, 
5  M.  583. 

(x)  Hamilton  v.  Dixon,  9th  July, 
1824,  8  a  242. 

(y)  Murray  v,  Eyd,  14th  Feb.  1852, 
14  D.  501 ;  Smith  v.  Smith,  2l8t  Feb. 
1871, 9  Macph.  588.  See  also  Mackay'a 
Practice,  vol  i.,  p.  142. 


(2)  Philip  V.  Gordon,  5tlk  Dec.  1848, 
11  D.  175.  An  agent  for  a  priyate 
pursuer,  who  (without  authority)  used 
the  Lord  Advocate's  name  as  concurring 
was  held  personally  liable  in  expenses 
to  the  defender;  Robertson  v.  Boss, 
16th  July,  1878,  11  Macph.  910. 

(a)  M<Call  V.  Sharp,  81st  Jan.  1862, 
24  D.  898. 
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has  been  found  personally  liable  on  the  ground  of  carelessness 
are  of  course  all  special  One  case  may  be  mentioned,  that  of 
an  agent  who  made  a  mistake  in  intimating  the  hour  of  an 
examination,  in  consequence  of  which  certain  parties  were  not 
present  and  a  decree  was  pronounced  in  their  absence.  (6) 

12.  Expense  of  Taxation  and  Decree.— As  a  general  rule, 
the  party  liable  for  the  account  pays  the  expense  of  taxation. 
If  the  amount  struck  off  be  excessive,  the  expense  of  taxing 
may  however  be  laid  on  the  party  entitled  to  the  account. 
There  is  no  rule  as  to  fixing  the  amount  which  must  be  struck 
off  before  this  is  done,  but  the  understood  practice  in  the 
Court  of  Session  is,  that  the  losing  party  pays  the  expense  of 
taxing  unless  a  fifth  or  thereby  of  the  amount  of  the  account 
is  struck  off.(c)  If  more  is  struck  off  the  Court  appears  to 
have  discretion,  according  to  circumstances,  to  order  the  cost 
of  taxing  to  be  divided,  or  to  be  entirely  borne  by  the  gaining 
party.  In  England  the  rule  is,  that  the  gaining  party  pays 
the  cost  of  taxing  if  more  than  a  sixth  of  the  bill  be  taxed 
oft:(d) 

The  cost  of  obtaining  the  approval  of  the  auditor's  report 
and  the  decree  for  expenses  is  also  paid  by  the  losing  party. 
Where  he  desires  to  avoid  this,  he  must  previously  tender  the 
amount  of  the  expenses  incurred,  (e)  This  tender  must  include 
the  expense  of  extracting  the  principal  decree,  as  the  successful 
party  is  entitled  to  have  an  extract,  even  though  his  expenses 
be  paid.(/) 

(6)  M'Kechnie  v.  Hallidftj,  28rd  Feb.  English  and  Scotch  Law,  2nd  ed.,  sec. 

1856,  18  D.  669.  1222. 

(e)  See  Cameron  v.  Chapman,  18th  (e)  Allan   v.    Allan's  Trustees,    Ist 

Nov.  1885,  14  S.  24  ;   and  Hogg  v.  July,  1861, 18  D.  1270. 

Balfour,  11th  Feb.  1886, 13  S.  451.  (/)  Scott  v.  North  British  Bailway, 

(d)    Fateison's     Compendium      of  28th  Feb.  1860,  22  D.  922. 
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CHAPTER  III. 

ORDINARY  ACTION— OCCASIONAL 
PROCEEDINGS. 

SECnONS. 


L  Of  ths  Poor's  Roll. 

11.  Op  Obtainiho  Secdritt  for 
THE  Suic  Sued  for,  or  for 

EXPEKSE& 


y.  Of  Abandoning,  Conjoining, 

AND  SiBTiNO  Actions 
VL  Of  Occasional  Proceedings 
in  the  way  of  Proof. 
VII.  Of  the   Revbdies  against 
III.  Of  Sistinq  or  Calling  New  I  Delay. 

PARTiEa  I  VIII.  Of  Interim  Decrees. 

IV.  Of  Amending  or  Adding  to         IX.  Of  Judicial  Reference& 
the  Pleadings  X.  Of  the  Rkference  to  Oath. 

Hitherto  we  have  supposed  the  steps  of  the  process  to 
follow  each  other  in  the  order  of  time,  and  in  their  usual  or 
normal  course.  There  are,  in  addition  to  those  steps,  a 
number  of  other  proceedings  which  may  be  taken  at  any 
time  that  the  necessity  for  them  arises.  These  we  propose 
now  to  consider,  grouping  them  (as  satisfietctorily  as  their  varied 
description  may  permit)  according  to  the  nature  of  the  result 
sought  to  be  obtained. 
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Section  I — ^Of  the  Poor's  Roll. 

1.  AcU  lUgulating  the  Foot's  BolL  \     6.  Petitioji  for  Admusion. 

2.  The  Poor's  Agents.  \     7.  Bemit    to    Poor's   Agents,    and 

3.  Who  Entitled  to  Benefit  of  Poor's  \  Inquiry. 

Boll 

4.  Mode  of  Admission  to  Poor's  Boll, 
o.  Certificate  of  Poverty. 


8.  Beport  by  Poor^s  Agents. 

9.  Effect  of  Admission. 

10.  Striking  PaHy  off  Poor's  BoU. 


1.  Acts  regulating  the  Poor's  BolL— An  ancient  Act  of 

Parlian^ent  provides  for  the  appointment  of  advisers  to  act 
gratuitously  on  behalf  of  persons  who  are  too  poor  to  be  able 
to  conduct  cases  at  their  own  costs,  (a)  This  Act  is  in  force  ; 
and  the  detailed  regulations  necessary  for  the  carrying  it  into 
effect,  in  as  far  as  regards  the  Sheriff  Courts,  are  now  contained 
in  the  Act  of  Sederunt  of  1839,  and  in  one  passed  in  1877.(6) 
Id  the  Court  of  Session  the  matter  is  almost  exclusively  regulated 
by  an  Act  of  Sederunt  passed  in  1842,(c)  and  as  most  of  the 
cases  in  the  books  have  been  decided  with  reference  to  its 
provisions,  it  is  necessary  to  keep  in  view  that  they  are  more 
complicated  than  the  Sheriff  Court  regulations,  (d) 

2.  The  Poor's  Agents.— The  Act  of  Sederunt  of  1877  regu- 
lates the  appointment  of  the  procurators  for  the  poor.  The 
Sheriff  annually  summons  a  meeting  of  the  procurators  of  each 
district  in  his  sheriffdom  where  a  local  court  is  held,  and  calls 
on  them  to  nominate  such  number  of  poor's  agents  as  he 

(a)  1424,  c.  4.5.  1800;  16th  June,  1819. 

(6)  A.  S.,  10th  July,  1839,  §§  135,  (d)  A  comprehensive  treatise  on  the 

136 ;  and  A.  S.,  16th  Jon.  1877.  poor's  roll  of  the  Court  of  Session  will 

(e)  A.  S.,  2l8t  Dec.  1842.    See  also  be  found  in  Mackay's  Practice,  vol.  i. 

A.  S.  S.,  10th  August,  1784,  11th  July,  p.  335. 
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ihinks  right.  The  agents  present  elect  by  a  majority,  and 
their  appointment  has  to  be  confirmed  by  the  Sheriff ;  but  it 
is  not  intended  that  he  should  make  any  such  arbitraiy  exer- 
cise of  his  power  as  would  place  the  appointment  to  any 
extent  in  his  hands.  He  must  confirm,  or  have  good  reason 
for  declining  to  confirm,  (e)  If  the  procurators  fail  to  meet,  or 
to  make  appointments  satisfactory  to  the  Sheriff,  he  may 
himself  appoint.  A  poor's  agent  holds  his  office  for  a  year,(/) 
and  after  its  lapse  continues  to  act  to  the  final  issue  of  such 
causes  as  may  have  been  assigned  to  him  in  the  course  of  it. 
He  also  attends  to  the  taking  of  evidence  on  commission 
within  his  district,  and  he  precognosces  witnesses  resident 
within  it,  when  these  things  are  requisite  in  actions  on  the 
poor's  roll  of  courts  of  other  districts.  It  is  a  matter  of 
regulation  (A.  S.,  1839,  §  135)  that  only  an  appointed  poor's 
agent  shall  act  on  behalf  of  a  litigant  who  sues  on  or  is  sued 
in  forma  pauperis.  The  poor's  agents  are  not  expected  to 
give  their  clients  more  than  the  benefit  of  their  professional 
services.  A  poor's  agent  is  therefore  free  from  the  ordinary 
liability  of  a  procurator  to  pay  the  expenses  of  witnesses 
whom  he  has  caused  to  be  cited,  or  the  charges  or  allowances 
of  Sheriff-Clerks,  Short-hand  writers.  Sheriff-officers,  or  Bar- 
officer8.(gr) 

3.  Who  entitled  to  Benefit  of  Poor's  BoIL— The  persons 
entitled  to  the  benefit  of  the  services  of  the  poor's  agent  are 
described  in  the  regulations  as  persons  who  are  "not  pos- 

(e)  Colquhonnv.Pateraon,  8th  March,  foimer  Act  of  Sederunt,  but  its  Ian* 

1850,  12  D.  851.    In  this  case  it  was  guage  was  not  materially  different  on 

held  a  good  reason  for  disapproving  that  this  point, 

the  person  appointed  poor*sagent  resided  (/)  A.  S.,  16th  Jan.  1877. 

twenty  miles  from  the  Ck>art      The  (g)  A.  S.,  4th  Dec.  1878,  §  13. 
opinions  were  given  with  reference  to  a 
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sessed  of  funds  for  paying  the  expense  "  of  suing  or  defending 
the  action.  (A)  This  description  is  pretty  wide,  and  it  is 
perhaps  difficult  to  make  it  more  specific.  The  question 
whether  an  individual  falls  within  it  depends  partly  on  his 
circumstances  and  partly  on  the  nature  of  the  action  in 
prospect.  It  is  an  error  to  suppose  that  the  poor's  roll  is 
intended  for  all  persons  in  the  lower  ranks  of  life.  It  is  meant 
only  for  those  who,  in  consequence  of  poverty,  are  not  able  to 
meet  the  expense  of  litigation.  It  is  not  enough  that  it  be 
inconvenient  for  a  person  to  meet  such  expenses.  The  person 
must  be  in  such  circumstances  that  it  would  amount  to  some- 
thing like  a  denial  of  justice  if  he  were  not  allowed  to  have 
the  benefit  of  the  poor's  rolL({) 

4.  Mode  of  Admission  to  Poor^s  BolL—A  person  desirous 
of  obtaining  the  benefit  of  the  poor's  roll  gets  a  certificate!  in 
the  way  mentioned  in  the  following  article,  that  he  is  not 
possessed  of  funds  for  paying  the  expense  of  the  action.  He 
then  applies  by  a  petition,  which  the  Sheriff  remits  to  the 
procurators  for  the  poor,  who  hear  parties,  and  report  whether 
in  their  opinion  the  petitioner  has  a  ^^prohahiLis  causa  liU- 
gcmdV  On  considering  this  report  the  Sheriff  disposes 
summarily  of  the  petition.^;) 

5,  Oertiflcate  of  Poverty.— The  certificate  of  poverty  may 
be  granted  either  by  the  minister  of  the  applicant's  parish,  by 
the  heritor  on  whose  lands  he  resides,  or  by  two  elders.  The 
minister  may  be  that  either  of  the  civil  or  of  the  quoad  aacra 

(k)  A.  a,  lOih  Jxdj,  1889,  §  185.  RoU.    See  alio  Robertaon,  Sthf  July, 

(t)  See  Walker  v.  Brown,  8id  Feb.      1880,  7  R.  1092,  where  an  exception 

1860,  22  D.  678,  the  ca8e«  there  cited,      was  made  on  special  gronnda. 

and  the  Digest  of  Cases,  voce  Poor's  0)  A.  8.,  lOth  July,  1839,  §  IZS. 

P 
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parish  ;(k)  and  the  minister  of  the  latter  is  to  be  preferr^,  as 
being  more,  likely  to  know  the  drcamstanoes.  The  certificate 
cannot  be  granted  by  a  dissenting  minister.  (!)  It  is  to  be 
inferred,  though  it  is  not  said,  that  the  elders  are  to  be  of  the 
parish  where  the  applicant  resides.  It  is  enoagh  if  they  be 
acting  elders,  without  inquiring'  too  minutely  whether  they 
have  been  ordained,  (m) 

The  terms  of  the  certificate  of  poverty  should  be,  that  it 
consists  with  the  personal  knowledge  of  those  who  grant  it 
that  the  person  who  means  to  bring  or  defend  the  action,  as 
4he  case  may  be,  is  not  possessed  of  funds  for  paying  tbe 
•expense.  The  person  applied  to  is  not  at  liberty  to  refuse  a 
certificate  because  he  is  unable  to  give  one  in  tbe  required 
terms :  in  that  case  he  must  give  one  setting  forth  what  are 
the  cirbumstances  of  the  applicant  to  the  best  of  his  knowledge 
and  belief,  (ti)  The  person  applied  to  has  no  right  to  take 
into  consideration  the  merits  of  the  proposed  action  or  defei^ce, 
or  to,  consider  whether  the  applicant  ought  or  ought  not 
.to  proceed  with  the  case.  If  he  altogether  refuse  a  certificate, 
he  may  be  cited  before  the  Sheriff  to  give  evidence  as  to  the 
applicant's  circumstances  ;(o)  and  in  extreme  cases  he  may 
even  be  subjected  in  the  expenses  which  his  non-fulfilment  of 
the  duties  imposed  by  the  Act  of  Sederunt  have  occasioned.  (j>) 

When  the  case  occurs  of  none  of  the  specified  persons  being 
in  a  position  to  issue  a  certificate,  equivalents  may  be  admitted. 
The  Court  of  Session  has  held  the  fact  of  the  party  being  in 

(k)  Mprrie  t^,  M'Donald,  24t^  Dea  (n)  See  oaaes  quoted  in  next  aotei 

1853,  16  D.  325.  and  Dickaon,  15th  Jan.  1852,  14  -D. 

(Z)  Elphmstone,  llth  Feb.  1836,  14  330. 

S.  463.    Bee  also  Carrigan,  17th  Noy.  (o)  Glau,  7th  March,   1833,  11  a 

IdSli  S  B.  149.  548|  Smitii,  8th  July,  1884, 12  S.  890. 

(m)  Maclntyre,  17th  Feb..l830,  8  a  (p)  Morris  «.  Greiff,  10th  July,  1835, 

549 ;  A  B  «.  0  D,  26ih  Not.  1833»  12  18  S.  1092. 
S.127.                                V 
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receipt  of  permanent  poor  relief  to  be  sufficient  evidence  of 
poverty,  (g)  In  other  cases  they  have  remitted  to  the  Sheriff (r) 
or  to  a  Justice  of  Peace  resident  in  the  parish(8)  to  inquire. 

6.  Petition  for  Adinisrioa— The  petition  for  admission  sets 
forth  whi^t  is  the  nature  of  the  action  to  be  sued  or  defended«(t) 
and  craves  admission  to  the  poor's  roll.  Where  the  applicant 
is  a  pupilj  or  under  guardianship,  the  application  must  be 
made  with  consent  of  the  tutor  or  curator,  if  there  be  any.  If 
there  be  none,  the  Court  will  first  of  all  appoint  a  tutor(iC')  or 
curator(t;)  ad  litem,  as  the  case  may  be,  and  will  then  deal  with 
the  petition. 

If  the  certificate  accompanying  the  petition  be  in  the 
requisite  terms,  the  Sheriff  will  remit  to  the  procurators  for 
the  poor.  If  the  certificate  be  special,  the  Sheriff  will  deter- 
mine whether  the  circumstances  entitle  the  applicant  to  admis- 
sion ;  and  he  may  (if  necessary)  order  further  inquiry.  If  the 
petition  be  presented  without  a  certificate,  and  the  reasons  for 
its  absence  are  sufficient,  the  Sheriff  will  take  some  such 
means  as  those  taken  in  the  Court  of  Session  for  ascertaining 
the  applicant's  circumstances. 

7.  Remit  to  Poor's  Agents,  and  Inquiry. — ^The  procura- 
tors for  the  poor  appoint  intimation  of  the  petition  to  be 


{q)  Mnir,  6tii  Feb.  1849, 11  D.  517. 
The  party  must,  however,  get  himself 
formally  placed  oa  the  poor'e  roll,  if  he 
deeizes  ite  benefits;  Hunter  v.  Clark, 
loth  Jhly,  1874,  1  B.  1154. 

(r)  Thomson,  21st  Jan.  1820,  7  S. 
801 ;  A  B,  20th  Jan.  1881,  0  a  808 ; 
A  B,  80th  Jane,  1886,  14  a  1040. 

{$)  Stewart,  8th  Deo.  1858,  16  B. 
164.  In  Flynne,  8th  Jnne,  1882,  9  B. 
i)0S|,  the  applicant  was  resident  in  Ire- 


land, and  in  weak  health.  The  Court 
of  Session  allowed  him  to  make  the 
requisite  declaration  of  poverty  before  a 
magistrate  in  Ireland,  who  was  willing 
to  give  the  required  certificatei 

(0  Duncan,  28th  Jan.  1846,  8  D. 
411. 

(u)  Davidson,  28rd  Dec.  1865,  4  M. 
276.    Applicant  was  a  pupil. 

(v)  Bennie,  28th  June,  1851,  13  D. 
1257.  Applicant  was  a  married  woman. 


212        ORDINABT  ACTION— OGCASIOKAL  PBOCEEDINQS.    [PauIL 

made  to  the  opposite  part7.(tc7)  This  is  given  either  in  the 
hitherto  ordinary  way^  hy  an  officer  of  Court,  or  under  the 
Act  regulating  Postal  Citations,  (x)  After  hearing  parties,  or 
inquiring  into  the  case,  the  poor's  agents  report  their  opinion 
whether  the  petitioner  has  a  probabUis  causa  lUigandi.  This 
is  the  only  matter  which  the  Act  of  Sederunt  directs  them  to 
take  up;  hut  if  the  respondent  deny  the  poverty,  it  does 
not  appear  incompetent  for  them  at  the  same  time  to 
inquire  into  and  report  on  the  grounds  on  which  that  is 
done,  A  different  course  is  taken  in  the  Court  of  Session, 
where  the  ohjection  that  the  applicant  is  not  poor  enough 
to  have  the  henefit  of  the  roll  has  to  he  stated  hefore  the 
remit  on  the  probahUia  causa  is  made ;  but  in  the  Court  of 
Session  the  respondent  has  notice  of  the  proceeding  at  earlier 
stages,  (y) 

8.  Beport. — On  considering  the  report  of  the  procurators 
for  the  poor,  the  Sheriff  either  grants  or  refuses  the  benefit  of 
the  poor's  xo\!L{z)  The  Sheriff  has  no  power  to  review  the 
decision  of  the  procurators  when  they  report  either  affirma- 
tively or  negatively  on  the  probabUia  cavsa.(a)  If,  however, 
they  differ  in  opinion,  it  will  be  for  the  Sheriff  to  decide; 
and  as  the  Court  of  Session,  in  such  a  case,  admits,  he  will 
probably  follow  their  example  if  no  strong  reason  appear  to 
the  contrary.  (6)     After  the  petitioner  is  admitted,  the  objec- 


ts) A.  S.,  lOth  July,  18S9,  §  185. 

(«)  45  &  46  Vict  c.  77,  §  3. 

iy)  AUan  v.  AUao,  28th  Feb.  1872, 
10  MacpK  510;  Douglas  v,  M'Veigh, 
ISth  Much,  1881, 8  B.  667.  The  ques- 
tion  of  poverty  ia  ■ometimeB  Bpecially 
remitted  to  the  reporters,  Key  v.  Mack- 
intosh, 15ih  Jan.  1878,  5  R.  524. 

(t)  A.  a,  10th  July,  1839,  §  135. 


(a)  A  B  V.  0  D,  19th  Nov.  1833, 12 
S.  58 ;  Irvine,  22nd  Dec.  1842,  5  D. 
872.  Possibly,  if  there  was  a  gross 
neglect  of  duty  on  the  part  of  the  re- 
porters, or  other  gross  miscarriage,  the 
Sheriff  might  interfere ;  Robson,  12th 
May,  1876,13S.L.B.421. 

(h)  Marshall  v.  North  British  RaQ- 
way  Co.,  13th  Jnly,  1881,  8  R.  939. 
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tion  that  the  petitioner  is  not  sufficiently  poor  is  not  renewable 
during  the  further  course  of  the  litigation,  unless  there  be  some 
change  of  circunustances. 

9.  Effect  of  Admission. — ^A  person  admitted  to  the  poor^s 
roll  is  not  liable  in  payment  of  any  of  the  dues  of  the  Ciourt, 
or  fees  to  the  procurator  or  to  the  Sheriff-officer  who  have 
acted  for  him^  except  actual  outlay,  unless  expenses  shall  be 
awarded  and  recovered  in  the  process,  (c)    A  change  of  circum- 
stances may,  however,  render  him  liable  in  expenses  to  his 
agent  and  the  officer.     If  the  agent  recover  money  in  the 
course  of  the  process,  he  may  deduct  his  expenses  from  it* 
This  he  does  in  such  a  case,  whether  the  pauper  has  or  has 
not  been  found  entitled  to  expenses  from  his  opponent.((2)     In 
general,  when  a  pauper  succeeds,  the  opposite  party  should  be 
found  liable  in  expenses,  and  it  is  expressly  directed  that  this 
shall  be  done  by  the  Act  of  1424.(6)     When  a  pauper  lost,  it 
was  the  practice  at  one  time   not   to   find   him   liable   in 
expenses  to  the  opposite  party;   but  this  practice  has  been 
given  up,  and  a  pauper  is  now  found  liable  in  expenses  to  an 
opponent  in  the  same  way  as  another  party  would  be,  and  the 
opponent  is  allowed  to  recover  them  as  he  best  can.(/)     This 
holds  good  with  respect  to  expenses  found  due  by  interim  as 


(e)  A.  S.,  lOtb  July,  1889,  §  135.  There 
is  no  i6gii]*tion  m  the  Sheriff  Court  re- 
qtdrhig  the  wmdpoor  to  be  fti&xed  to  the 
IMUiper*B  nftme  hi  the  titles  of  pleadings, 
Imt  it  is  advisable  to  do  so,  that  tiie 
oierk  may  know  how  to  deal  with  the 
matter  of  fees. 

(d)  Taybr  V.  Bazr,  11th  liarch,  1841, 
8  D.  892. 

(e)  1424,  c.  45.  When  expenses 
generally  are  awarded  to  a  pauper,  the 


expenses  of  putting  him  on  the  poor's 
roU  should  not  be  included.  *nda  rule 
is  expressly  laid  down  for  the  Supreme 
Court  (A.  S.,  2lBt  Dea  1842,  §  15),  and 
the  example  should  be  followed  in  the 
Sheriff  Court 

(/)  The  rule  is  the  same  in  the  Court 
of  Session ;  Mackay's  Practice,  yoL  iL 
p.  605 ;  Gordon  v.  Davidson,  18th  June^ 
1865,  3  M.  988. 
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well  as  by  final  decrees.  Thus  a  pauper  is  not  reponed 
against  a  decree  in  al)sence  or  by  de&ult  on  more  Saivourable 
terms  than  any  other  party.(gr) 

10.  Striking  Party  off  Poor's  Roll— The  Sheriff  may  at 
any  time,  when  he  sees  cause^  deprive  a  party  of  the  benefit 
of  the  poor's  roll.  This  power  he  may  exercise  when  an  end 
has  come  either  to  the  prcbabiUa  causa  or  to  the  poverty. 
Thus  where  a  tender,  prvma  facie  sufficient,  was  made  in  an 
action  of  damages,  the  pauper  who  refused  was  struck  off  the 
roll.  (A)  In  like  manner  a  pauper  would  be  struck  off  the 
roll  on  an  accession  of  wealth  removing  him  fix)m  the  class  for 
which  it  is  intended.  The  power  to  remove  is  given  in  terms 
wide  enough  to  meet  any  emergency,  and  wotdd  apply  to  such 
a  case  as  that  of  a  pauper  who  abused  his  privilege  by  cany- 
ing  on  a  litigation  in  an  unnecessarily  vexatious  manner,  (i) 


ig)  Old  V.  Ord,  12tli  Nor.  1861,  24 
J),  2fr  (caie  In  Ck>art  of  Seision),  where 
the  matter  is  regulated  by  Special  Act 
of  Bedemni  In  the  abeenoe  of  exprera 
pirovinonfl,  it  is  presomed  that  a  Sheriff 
will  hold  the  example  of  the  Supreme 


Court  M  oondoriTe  in  ezerdaing  the 
disoretion  allowed  to  him  in  dealing 
with  expeuBee. 

{h)  A  B  V.  Fraser,  8th  July,  1886, 
14  S.  1114. 

(t)  A.  a,  10th  July,  1889,  §  185. 
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Section  IL — Of  Obtaining  Securitt  for  the  Sum  sued 

FOB,  OB  FOB  Expenses. 


ARRESTMENT  IK  SECURITY. 

1.  Warrant  of  Arrestment  on  the 

Dependence. 

2.  Time  for  Arrestment, 

3.  Against  whom,  and  howy  served. 

4.  WkaJt  ArrtstabU. 

5.  Bdum  of  Arrestment. 

6.  Taking  off  Arrestments. 

7.  Breach  of  Arrestment. 

8.  Prescription  of  Arrestments, 

ORDSRINQ  GONBIONATION  OB 
CAUTION. 

9.  When  competent  to  Order. 

10.  Effect  of  Consignation. 

11.  Custody  and  Register   of  Con- 

signed Money. 

CAX7TI0N  TOR  EXPENSES. 

12.  Discretion  to  order  Caution  for 

Expenses. 

13.  Fursuer  divested  of  Property  and 

of  Interest  in  suit. 


14.  Pursuer  not  divested  qf  Interest 

in  Suit. 

15.  Case  cf  a  Defender. 

16.  Amount  cf  Caution. 

17.  When  Caution  is  to  be  Renewed, . 

MANDATARIES. 

18.  When  Mandatary  Required. 
Id.  Equivalents  not  Admitted, 

20.  Ward  of  Mandatary   m/asi   he 

pleaded. 

21.  Row  Mandatary  Sisted^ 

22.  Sufficiency  of  Mandatary, 

23.  Liabilities  and  Rights  of  Man- 

dataries. 

24.  Wiihdrawal  of  Mandatary, 

EFFECT  OF  FAILURE. 

25.  Effect  of  failing  to  Consign,  or 

find  Caution  or  sist  Manda- 
tary. 


The  pursuer  only  is  concerned  with  getting  security  that 
the  defender  will  be  liable  to  meet  the  debt  if  decree  is  givea 
against  him.  There  are  two  ways  in  which  he  mi^j  get  thia 
security,  one,  of  perhaps  too  extensive  applicability,  arrestment 
on  the  dependence ;  and  the  other,  of  very  limited  applica- 
bility, getting  consignation  or  caution  for  the  sum  sued  for. 
These  two  proceedings  will  form  the  first  subjects  of  fixe 
present  section. 

Both  the  pursuer  and  the.  defender  maybe  concerned  in. 
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getting  security  for  the  expenses.  It  will  be  requisite,  there- 
fore, to  consider  when  either  may  be  called  on  to  find  caution 
for  expenses.  In  connection  with  this  subject  may  be  taken 
the  peculiar  power  which  exists,  of  making  a  pursuer  or 
defender  who  resides  abroad  find  security  for  expenses  by 
means  of  sisting  a  mandatary.  It  is  true  that  this  proceeding 
has  in  theory  other  objects,  but  practically  it  has  no  other 
Intimate  aim,  and  it  may,  therefore,  be  also  fittingly  included 
in  this  section. 


ABBESnCENT  IN  SBCUBITr. 

L  Warrant  of  Arrestment  on  the  Dependence.— Arrest- 
ment in  security  is  a  means  by  which  a  pursuer  can  prevent 
a  defender  from  putting  away  funds  or  property  which  he 
has  in  the  hands  of  third  parties.  The  object  of  it  is  that 
the  pursuer  may  be  able  to  get  payment  of  his  debt  in  the 
event  of  his  succeeding  in  the  action.  It  can  be  used  in 
connection  with  pecuniary  conclusions  only,  and  it  may  not  be 
used  to  get  seciuity  for  expenses,  (a)  As  the  pursuer  takes 
the  step  for  his  own  security,  he  takes  it  at  his  own  cost  (6) 
He  is  under  no  control  as  to  using  arrestment,  beyond  being 
liable  in  damages  if  he  use  it  wrongly ;  but  on  the  application 
of  the  defender  an  arrestment  may  be  recalled  by  the  Sheriff, 
or  be  loosed  on  caution  being  found,  or  be  restricted  in 
amount  The  right  to  arrest  in  security  is  mainly  regulated 
by  the  Personal  Diligence  Act  (1  &  2  Vict,  a  114,  §§  19  to 
22)  and  the  Act  of  Sederunt  of  10th  July,  1839  (§§  18,  and 
153  to  156).  The  right  to  arrest  is  explained  here  only  in  so 
fiur  as  is  necessary  to  show  how  security  is  got ;  but  it  may  be 

(a)  Stafford  v.  M'Laurm,  20th  Nor.  (&)  Symington   v.    Symington,  11th 

lS76r  3  H.  14S.  Jane,  1874|  1  S.  1006. 
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added^  that  when  followed  up  without  undue  delay,  airestmentB 
in  security  confer  a  preferential  right  on  the  creditor  in  the 
same  way  as  arrestments  in  payment  (o) 

The  warrant  of  arrestment  may  be  contained  either  in  the 
warrant  of  citation  granted  on  the  petition,(cQ  or  in  a  separate 
writ.(e)  The  latter,  called  a  precept  of  arrestment,  may  be 
issued  by  the  Clerk  at  any  time  till  the  process  has  ceased  to 
depend  before  the  Sheriff,(/)  on  there  being  produced  to  him 
a  petition  with  pecuniary  conclusions.  The  precept  must 
narrate  the  ground  of  application  for  the  arrestment,  and  the 
Clerk  «  prohibited  from  issuing  blank  precepts  on  any  pretext 
whatever. (^)  When  annexed  .to  the  petition,  the  warrant  is 
simply  to  "  arrest  on  the  dependence."  When  contained  in  a 
precept,  the  form  is  much  longer. 

2.  Time  for  Arrestment— Service  of  the  warrant  of  arrest- 
ment annexed  to  the  petition  upon  the  persons  who  are  due 
money  to,  or  hold  property  of,  the  defender,  may  be  made  either 
before  or  after  the  service  on  the  defender  of  the  petition  itsell 
If  the  warrant  be  served  before  the  petition,  the  latter  must 
be  served  within  twenty  days  thereafter,  and  must  be  enrolled 
within  twenty  days  after  the  diet  of  compearance.  When  the 
expiry  of  this  period  falls  within  vacation,  the  petition  must 
be  enrolled  on  the  first  court-day  thereafter.  (A)     After  the 


(e)  MitbheU  v,  Scott,  29th  Jone^  1881, 
8  R.  875. 

(<Q89&40Vict.e.70,Soh.A.  ItBeems 
mmeoenary  to  insert  »  f onnal  pnyer 
for  this  wanrant  in  the  petition,  and  that 
it  is  enotigh  to  ask  the  Sheriff-derk  for 
it  when  he  is  issuing  the  authority  to 
dte.  Seeal80l&2yicta  114,§19; 
16  ft  17  Yict.  c  80,  §  1. 

(e)  SeUar's  Forms,  voL  L  p.  8. 


(/)  Compare  Latham  v.  Edinboxi^ 
and  Glasgow  Railway,  18th  July,  1866, 
4  Macph.  1084. 

(g)  A.  S.,  10th  Jnly,  1839,  §  158. 

(A)  A.a,  10th  July,1889,§  154.  The  Aet 
of  Sederunt  says  the  summons  must  be 
'*  called,"  but  as  there  is  no  such  thing 
now  as  a  formal  calling,  enrolment 
must  be  taken  as  its  equlralent.  If 
the  first  court-day  after  the  ezpixy  of 
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petition  has  been  served,  the  warxant  of  arrestment  remains 
available  for  service  so  long  as  the  action  depends. 

Arrestment  on  a  separate  precepit  is  genfiEsUy  used  irhen 
a  petition  with  no  such  warrant  ***^<***^  has  been  served ;  but 
it  may  also  be  nsed  before  service,  and  in  that  case  the  petition 
mnst  beaerved  and  called  within  the  same  time  as  when  the 
warrant  is  annexed  to  the  petition  itself. 


3.  Against  whom,  and  how,  Sexred.  — The  warrant  of 
arrestment  is  served  on  any  of  the  defender's  debtors,  or  on 
any  one  (not  being  the  defender's  servant,  or  other  person 
holding  solely  as  the  defender's  representative)  who  has 
property  of  the  defender  in  his  possession,  (i)  If  the  debtor 
reside  out  of  the  territory  of  the  Sheriff,  the  Sheriff-Clerk  of 
the  sheriffdom  where  he  resides  is  required  to  make  and  date 
an  indorsement  on  the  warhmt(j')  It  is  served  in  the  same 
manner  as  a  petition  in  presence  of  one  witness,(X;)  but  if  it  be 
not  served  personally,  a  copy  of  the  schedule  of  arrestment  must 
also  be  sent  by  the  officer  by  post  to  the  last  known  place  of 
abode  of  the  arrestee,  and  the  fact  of  this  having  been  done  niust; 
be  mentioned  in  the  execution,  the  address  being  also  given  in 
it.(Q  It  does  not  appear  to  have  been  contemplated  that  the 
new  postal  mode  of  citation  should  be  used  for  aiTestm^its.(m) 


the  twenty  dftys  from  compearance  be 
one  of  the  vacation  court-days,  the 
simimDnfl  must  be  enroUed  on  it,  16;  & 
17  Vict.  c.  80,  §  46. 

{%)  A  creditor  whose  debtor  had  funda 
in  the  U.  Bank's  btanch  at  L.,  arrested 
in  the  hands  of  "A  B,  agent  for  the 
U.  Bank  at  L."  The  arrestment  was 
held  invalid;  Graham  v,  Macfarlane^* 
11th  March,  1869,  7  M.  640.  It  would 
be  different^  however,  if  the  agency 
were   of  such   a   duuractar,  that  the 


arrester's  debtor  ooidd  sue  him  directly 
for  the  money ;  Bitohie  v.  Madachlan, 
37ih  May,  1870,  8  M.  816.  See  further 
as  to  this,  infra,  Gh.  Y . 

ij)  A.  S.,  10th  July,  1889, 1 165. 

{k)  9  ft  10  Viet,  c  67. 

(Q  89  ft  40  Vict  a  70,  §  12  (6).  There 
is  no  requirement  that  the  letter  be' 
registered. 

(m)  46  ft  46  Vict  c  77,  §  8.  Without 
straining  the  meaning,  a  warrant  of 
arrestment  is  neither  a  summons,  war- 
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In  general,  the  operation  of  the  law  of  compenBation  nuikes 
it  unnecessary  to  use  arrestment  of  debts  due  by  the  pursuer 
himself  to  the  defender.  There  is  one  ease,  however,  in  wbich 
a  pursuer  must,  to  protect  himself,  arrest  goods  in  his  own 
hand — ^viz.,  under  the  Mercantile  Amendment  Act,(n)  when 
he  has  sold  goods  to  the  debtor  and  the  price  has  not  been* 
paid,  and  he  desires  to  be  able  to  retain  them  as  against 
subsequent  purchasers  from  the  original  purchaser. 

4.  What  Arrestable. — A  pursuer  in  the  ordinary  court  may 
in  general  arrest  in  security  anything  which  he  might  arrest  in 
payment ;  and  when  that  subject  iis  reached  a  short  notice  will 
be  given  of  what  are  arrestable  debts.  The  only  difference 
between  the  two  cases  seems  to  be  in  the  case  of  wages  under 
twenty  shillings  a-week,  which,  for  alimentary  allowances,  rates, 
and  taxes,  may  be  arrested  in  payment  but  which  cannot  be 
arrested  in  security  for  any  debt  whatever.(o) 

6.  Betum  of  Arrestment. — ^The  officer  executing  the  warrant 
of  arrestment  must  forthwith  make  a  return  of  the  execution  to 
the  clerk. (p)  The  object  of  this  is,  that  the  defender  may  be 
in  a  position  to  apply  at  once  to  have  rectified  anything  wbich 
he  may  have  to  complain  of  in  regard  to  its  use. 

6.  Taking  off  Arrestments.— The  defender  may  present  a 
petition  to  have  the  arrestment  loosed,  or  recalled,  or  re- 
stricted. The  use  of  this  remedy  is  peculiar  to  the  defender 
or  (so  called)  common  debtor.  If  the  arrestee  disputes  the 
validity  of  the  arrestment,  he  must  await  and  defend  the 
action  of  furthcoming  ;(g)  though  probably  if  that  course  were 

nnt  of  ciUtioD,  warnmt  of  Mryice,  nor  Select  Cases,  p.  871. 

judicial  intimation.  {p)  A.  &,  lOth  July,  1830, 1 18. 

(n)  19  ft  20  Vict  c.  60.   The  Act  <$  8)  (9)  Yinoent   9.  Chalmen*   Trustee, 

anthorises  either  arrestment  or  poiniling-  2nd  Nor.  1877,  6  B.  48. 

(o)  88  ft  84  Yiot.  o.  68,  Guthrie's 


220        OBDINABT  ACnON — OGGASIOKAL  FBOCEEDINaS.    [PastIL 

likely  to  cause  him  inoonyenience  he  might  tiy  the  question 
in  a  multiplepoinding. 

The  application  must  be  made  in  the  Sheriff  Court  from 
which  the  warrant  of  arrestment  has  issued,  (r) 

Arrestments  may  be  loosed  either  on  general  or  on  special 
caution.  A  general  loosing  takes  place  when  caution  is  found 
to  make  the  whole  debt  sued  for  (including  principal,  interest, 
and  expenses)  forthcoming  on  decree  being  pronounced  against 
the  defender.  This  is  the  kind  whidi  is  commonly  used, 
as  it  has  the  effect  of  relieving  all  the  arrestments,  how- 
ever numerous  they  may  be.  A  special  loosing  is,  when  the 
defender  merely  finds  caution  to  make  forthcoming  at  the 
proper  time  the  amount  of  the  particular  debt  or  the  value  of 
the  particular  article  that  has  been  arrested. 

Arrestments  may  be  recalled  where  they  have  been  used 
nimiously  or  oppressively,  or  without  a  sufficient  warrant.  As  the 
power  of  arrestment  in  security  is  a  very  large  power  to  give  to  a 
person  alleging  himself  to  be  a  creditor,  and  as  the  remedy  given  by 
loosing  on  caution  may  often  be  inconvenient,  and  even  impracti- 
cable, courts  exercise  a  liberal  discretion  in  recalling  arrestments, 
BO  as  to  prevent  the  power  of  using  them  from  being  abused. 

Arrestments  are  restricted  where  the  conclusions  of  the  sum- 
mons are  for  random  sums,  and  where  the  pursuer  has  arrested 
more  than  it  is  at  all  likely  that  he  can  succeed  in  obtaining. 

7.  Breach  of  Arrestment — ^A  breach  of  arrestment  occurs 
when  the  arrestee,  notwithstanding  it,  makes  payment  to  the 
defender  of  the  arrested  debt,  or  removes  arrested  articles.  It 
is  not  necessarily  a  contempt  of  court.  («)     The  penalty  on  an 

(r)  1  &  2  Vict  c.  114,  §  21.     The  canied  through  before  the  Clerk.    See 

Intervention  of  the  Sheriff  himaelf  ii  not  Sellar'i  Forms,  vol.  1.  p.  65. 

neoeasary  for  ft  general  or  special  looting  («)  Inglis  v.  Smith,  26th  Jan.  1867, 

on  fnll  caution.     The  matter  may  be  5  Macph.  S20. 


Ch.  m.,  8.  n.]    ORDEBma  CONSIGNATION  OR  CAUTION*  221 

arrestee  for  breaking  an  arrestment  is  being  liable  in  second 
payment  of  the  arrested  debt,  and  in  payment  of  the  damages 
he  may  have  occasioned.  This  liability  is  made  good  in  a 
separate  action.  (Q  If  the  arrestee  have  in  good  faith  made 
payment  in  excusable  ignorance  of  the  arrestment,  he  is  not 
liable  either  in  second  payment  or  in  damages,  (u) 


&  Prescription  of  Arrestments. — ^Arrestments  in  dependence 
prescribe  within  three  years  of  the  date  of  obtaining  decree  in 
the  depending  action ;  or,  if  the  debt  be  a  future  one,  within 
three  years  of  its  becoming  due.(t;)  The  pursuer,  therefore, 
must,  before  this  time  expires,  take  the  necessary  steps  for 
appropriating  the  arrested  debts  or  goods  in  payment  of  his 
debt.  These  means  will  be  considered  when  considering  the 
execution  which  is  competent  on  decrees. 

ORDERING  CONSIGNATION  OR  CAUTION. 

9.  When  competent  to  Order.— In  ordinary  actions  there  is 
seldom  much  occasion  to  consider  the  competency  of  ordering 
consignation.  There  are  two  situations,  however,  where  a 
pursuer  is  entitled  to  this  security.  If  the  pursuer  sue  for  a 
debt  which  is  admitted,  or  clearly  shown  to  be  due  (such  as 
rent),  and  the  defender  claim  right  to  make  deductions  which 
are  disputed  and  require  to  be  established  (such  as  damages 
for  not  having  had  the  fuU  use  of  what  was  let),  the  Court 
may,  in  its  discretion,  order  such  part  of  the  admitted  sum  to 
be  consigned  as  it  may  think  &t.(w)  Again,  if  the  defender 
admit  being  due  the  debt,  but  challenge  the  right  of  the  pursuer 

(0  Enkine,  iil.  6, 14.  («)  1669,  c.  9 ;  1  ft  2  Viot.  a  114,  §  29. 

(tt)  Laidlawv.  Smith,  26th  Oct  1841,  (v)  Camming   v.  WiUiAmaon,    28th 

2  Rob.  Ap.  Cft.  490.  May,  1842,  4  D.  1804. 
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to  sue  for  it,  oonsignation  may  be  ordered  till  that  question  is 
settled,  (x)  The  ordering  of  oonidgnation  is  in  all  cases,  to  a  certain 
extent,  matter  of  discretion ;  but  it  must  always  appear  (either 
by  admission  or  in  some  other  satisfactory  manner)  that  there 
will  be  a  balance  due  by  the  defender.(y)  The  Court  will  not 
order  consignation  if  it  be  satisfied  that  the  defender  has  been 
prevented  by  arrestment  or  other  legal  obstacle  firom  complying 
with  the  order.  (0) 

Consignation  or  caution  for  the  sum  sued  for,  may  be 
ordered  where  the  pursuer  founds  upon  a  liquid  document  of 
debt,  and  the  defender  pleads  some  defence,  which  prior  to  the 
Act  of  1877,  would  have  required  to  have  been  established  by 
an  action  of  reduction  in  the  Court  of  Session,  (a)  Where 
writings  are  null  ipso  jure  or  void, — ^for  example,  where  .they 
are  executed  without  the  requisite  solemnities,  or  are  contrary 
to  the  Stamp  Acts,  or  the  Bankruptcy  Acts,  (6)  or  to  public 
morals,  or  to  statutes  declaring  that  no  action  can  be  main- 
tained on  them,  or  are  granted  by  persons  incapable,  by  force 
of  law,  of  contracting — ^the  provision  does  not  apply.  But  it 
does  apply  where  the  writings  are  only  null  ope  eoxeptionia  or 
voidable— for  example,  where  it  is  said  that  the  writing  is 
forged,  or  was  extorted  by  force  and  fear,  or  was  granted  by  a 
person  who  from  his  state  at  the  time  (as  being  drunk  or 
insane)  was  incapable  of  contracting,  or  where  it  is  said  that  it 
was  obtained   by  fraud,  or  given  under   essential  error.  (0) 


(»)  Bolfe  V.  Dmmmond,  12tii  Jolj,  Jane,  1860,  22  D.  1260. 

1862y  1  MaoplL  89.  (a)  40  &  41  Yiot  0.  50,  §  11. 

(y)   FindUj,   BannAtyiie  &  Co.   v.  (6)  Supra,  p.  68. 

Donalcbon,  8th  May,  1846,  5  Bell's  Ap.  (e)  For  »  full   diKnusion  of   them 

Cm,  105.     This  case  also  shows  tiiat  points,  see  Mackay's  Practice,  vol  iL 

ovdaring  oonsignment  is  not  to  be  used  pp.  120  to  155.    It  would  oocnpy  too 

•to  carcy  out  an  interim  decree.  mnch  spaoe  to  discoss  them  hete  in 

(s)  Cowan  v.  Western  Bank,  26th  connection  with  an  incidental  question. 
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They  do  not  seem  to  apply  in  the  case  of  Bills  of  Exchange, 
since  in  their  case  a  pursuer  who  desires  to  make  a  defender 
find  security,  should  proceed  at  the  proper  time  hy  way  of  the 
summary  diligence  which  is  coippetent  on  them,  thus  forcing 
the  defender  to  suspend.  (cQ 

10.  Effect  of  Oonsignatioii. — ^The  effect  of  consignation  is 
to  make  the  money  subject  to  the  orders  of  the  Court,  and  to 
them  only.  There  is  no  arrestment  or  other  diligence  which 
can  prevent  the  orders  of  the  Court  as  to  the  disposal  of  the 
consigned  money  from  being  carried  out.  The  interest  of  any 
particular  litigant,  howeyer,  in  the  consigned  money  may  be 
arrested  by  his  creditors  in  the  hands  of  the  clerk,  just  as  his 
interest  in  any  other  fund  may  be  arrested(e)  But  in  such 
cases  special  circumstances  may  bar  a  particular  individual 
from  using  arrestment.(/) 

11.  OuBtody  and  Register  of  Consigned  Money.— By  Ac^ 

of  Sederunt  of  27th  January,  1830 — "The  Lords  [of  Session] 
prohibit  the  Sheriff-Clerks  from  retaining  in  their  hands  any 
consignation  of  money  above  £10  ;  and  declare  that  they  shall 
be  obliged  to  lodge  the  same  in  a  bank,  at  the  direction  of  the 
Sheriff,  within  eight  days,  and  shall  be  responsible  for  the 
custody  of  the  banker's  note,  and  be  bound'  to  account  for 
interest  of  the  sum  deposited  in  a  bank  to  the  person  to  whom 
it  shall  be  found  to  belong;  and  that  all  persons  interested 
may  have  an  opportunity  of  obtaining  complete  information  as 
to  the  monies  thus  consigned  with  the  clerks,  and  of  claiming 

(d)  45  &  4S  Tiet  a  61.     (BflU  off  1858,  21  D.  eS.    The  amiter  Id  tUs 

Ezduuige  Act,  1882),  §  100.  'case  had  Mked  the  oonB^nation,  and  it 

(«)  PoUock  V,  Soott,  9th  July,  1844,  had  been  made  under  an  arrangement 

6  D.  1297.  which    he    himaelf    had    aftenvtoda 

(/)  Campbell  v.  Lothiaaa,  2nd  Deo.  broken. 
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such  monies,  the  Boid  Lords  direct  the  clerks  to  keep  a  record 
of  such  monies  consigned  with  them,  according  to  the  form 
[prescribed],  and  that  this  record  shall  be  patent  to  all  parties 
interested,  or  their  procurators,  without  paying  any  fee  what^ 
ever."(sr) 

CAUTION   FOR   EXPENSES. 

« 

12.  Discretion  to  order  Oantion  for  Expenses.— It  will  be 
convenient  to  take,  first,  the  case  of  a  pursuer,  and  to  inquire 
in  what  circumstances  he  may  be  ordered  to  find  caution  for 
the  expenses  of  the  litigation  he  is  conducting.  Unfortunately 
this  will  be  found  to  be  to  some  extent  a  question  of  circum- 
stances.  There  is  no  general  rule,  but  each  case  is  specially 
determined  according  to  the  discretion  of  the  Court.  (A)  This 
discretion,  however,  is  exercised  according  to  certain  principles. 
There  is  no  case  in  which  a  pursuer  in  ostensibly  good  circum- 
stances can  be  required  to  find  caution ;  the  question  arises 
only  when  a  pursuer  has  fallen  into  poverty,  and  here  it  is 
necessary  to  distinguish  the  two  cases-— of  his  having  been 
obliged  to  part  with,  and  of  his  still  retaining,  the  real  interest 
in  the  suit. 


13.  Pursuer  divested  of  F»)perty  and  of  Interest  in 
Suit. — ^When  a  pursuer  has  been  divested  of  his  property  and 
of  the  management  of  his  affidrs  by  having  been  sequestrated 


ig)  A.  S.,  27th  Jan.  1880 ;  Alex- 
ander^B  Aoto  of  Sederunt  (Irt  series),  p. 
891.  Hie  Act  of  Sederunt  enforces 
payment  into  bank  only  ^wheD  the  sum 
exceeds  £10 ;  but  all  sums  shoold  be  so 
deposited,.  In  Aberdeen  suns  below 
£10  are  paid  into  an  aooonnt-cnnent, 
and  each  entiy  refers  to  the  reUtire 


order  of  consignation. 

(A)  Came  v.  Mannel,  2Sth  June, 
1851, 18  D.  1258.  In  Harrey  v,  Far- 
qnhar,  12th  July,  1870,  8  M.  971,  a 
pursuer  who  had  been  ordered  to  find 
caution  was  allowed,  on  consigning  a 
certain  sum,  to  proceed  without  fincUng 
the  caution. 
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under  the  Bankruptcy  Statutes,  or  by  liaving  become  insolvent' 
in  a  process  of  ceaaio,  or  by  having  granted  a  private  trust  for 
behoof  of  his  creditors,  intimation('i)  of  the  suit  is  made  to  the 
trustee,  who  has  then  the  substantial  interest,  (y)  If  the 
trustee  decline  to  come  forward  and  take  up  the  action,  the 
question  as  to  caution  arises,  and  the  pursuer  will  in  general 
be  ordered  to  find  it  before  being  allowed  to  proceed  farther 
with  his  action,  (i)  When  a  trustee  who  has  the  power  of 
claiming  the  benefit  of  the  action  for  the  creditors  thinks  so 
little  of  the  merits  that  he  will  not  claim,  there  arises  a  strong 
presumption  against  the  goodness  of  the  action ;  and  there  is 
no  hardship  in  requiring  a  man  who  has  no  means,  and  who 
is  suing  for  what  really  should  belong  to  his  creditors  and  not 
to  himself,  to  find  security  before  he  puts  a*  defender  to  trouble 
and  expense. 

To  the  general  rule,  however,  exceptions  will  be  admitted 
when  there  would  otherwise  be  a  denial  of  justice.  For 
example,  it  would  be  hard  to  order  caution  to  be  found  by  a 
pursuer  who  held  a  judgment  in  his  favour, but  had  become  bank- 
rupt during  the  course  of  an  appeal  And  the  Court  refused 
to  order  it  where  the  party  was  suing  the  trustee  (in  whose 
£Eivour  he  had  divested),  and  certain  others  closely  connected 
with  him,  for  a  slander  and  assault  said  to  have  been  committed 
since  the  divestiture. (m)     The  Court  again  refused  to  order  it 


{%)  There  is  no  special  way  of  making 
tliiB  intimation.    It  may  be  by  letter. 

ij)  If  there  be  no  tmatee,  the  inti- 
mation may  be  made  to  the  creditors 
by  calling  a  meeting  to  consider  the 
daim ;  Graham  v,  Mackenzie,  3rd  June, 
1871,  9  M.  798. 

{h)  BeU  V.  Anderson,  25th  Feb.  1862, 
24  D.  603;  Gilchrist  v.  Proctor,  25th 
Not.  1847, 10  D.  149 ;  Horn  v.  Sander- 


son, 9th  Jan.  1872,  10  M.  295.  It 
does  not  matter  that  the  divestiture  is 
in  security  only ;  Walker  v.  Wedder- 
spoon,  3rd  March,  1843,  2  Bell's  Appeal 
Cases,  57. 

{m)  Heggie  v.  Heggie,  6th  June, 
1855, 17  D.  802.  Probably  on  the  same 
principle  a  debtor  might,  without  cau- 
tion, bring  an  action  calling  upon  the 
trustee  for  his  orsditors  to  account 
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in  the  case  of  a  party  suing  certain  persons  whose  misconduct, 
he  alleged,  had  brought  about  the  poverty  which  had  obliged 
him  to  divest,  and  against  whom  he  had  shown  that  he  had  a 
probable  cause  of  action  by  getting  himself  upon  the  poor's 
To\\,(n)  There  must  be  legal  evidence  of  divestiture  before 
the  Court  will  order  caution,  (o) 


14  Pnrsner  not  divested  of  Interest  in  Suit— ^  long  as 

a  pursuer  has  not  parted  with  his  interest  in  the  result  of  the 
action,  there  will  be  great  difficulty  in  making  him  find  caution. 
Though  there  may  have  been  a  general  divestiture  by  him  of 
the  rest  of  his  property,  if  the  particular  matter  at  issue  still 
belong  to  him  he  will  not  in  general  be  made  to  find  caution.(jp) 
As  he  has  the  sole  title  to  the  matter  in  dispute,  he  ought  not 
to  be  prevented  from  making  good  his  right  by  want  of  funds. 
It  requires,  therefore,  a  strong  case  to  make  it  nccessaiy  for  a 
party  in  such  a  position  to  find  caution.  Mere  poverty  is  not 
enough,  even  though  the  pursuer  should  actually  be  receiving 
parochial  relief,  (g)  Being  imprisoned  for  debt,  even  though 
coupled  with  bankruptcy,  .is  not  sufficient,  (r)  These  are  only 
misfortunes,  and  the  right  to  the  action  remains  unaffected. 

But  the  Court  have  taken  on  themselves  to  exercise  the  power 
of  ordering  caution  in  certain  cases  where  the  kind  of  claim 
made  was  suspicious  and  the  evidence  of  poverty  at  the  same 
time  strong,  (s)     Thus,  a  pursuer  who  had  taken  the  step  of 


(n)  Weepen  v.  Peanon^  2lBt  Jan. 
1859,  21  D.  805.  See  also  Burnett  v, 
Murray,  10th  July,  1877,  14  a  L.  R. 

616. 

(o)  Macqiieenv.Miirdocli,  9th  March, 
1861,  28  D.  725.  The  Court  here 
refused  to  take  an  unstamped  deed  in 
favour  of  a  trustee  as  evidence^ 

{p)  Bellf  tupro,  note  {k). 


(g)  Maodonald  v,  Simpsons,  7th 
Miarch,  1882,  9  R.  696.  The  pursuer 
here  refused  to  apply  for  the  benefit  of 
the  poor's  roIL 

(r)  M*Laren  v.  King,  8th  Feb.  1884, 
6  D.  1260,  note. 

(»)  Hunter  v.  Clark,  10th  July,  1874, 
1  B%  1154,  A  suspicious  circumstance 
in  this  case  was  that  the  pursuer  though 
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retiring  within  the  precincts  of  Holyrood^  where  he  could  not 
'be  apprehended  for  debt,  was  not  allowed  to  sue  an  action  of 
damages  for  wrongous  imprisonment  without  finding  caution. 
This  conclusion,  however,  was  not  arrived  at  without  some 
hesitation.  (Q  In  another  case,  a  pursuer,  also  in  bankrupt 
circumstances,  and  who  had  threatened  either  to  apply  for 
sequestration  or  to  retire  to  the  sanctuary,  was  made  to  find 
caution  before  he  was  allowed  to  sue  an  action  in  which,  as 
assignee  of  another,  he  proposed  to  re-open  a  question  already 
decided  against  himself  (u)  These  illustrations  are  taken  &om 
a  state  of  matters  which  cannot  easily  recur,  imprisonment  for 
debt  and  the  escape  firom  it  to  the  sanctuary  of  Holyrood 
being  in  most  cases  things  of  the  past ;  but  they  may  still 
serve  to  show  the  grounds  on  which  the  Court  may  probably 
proceed.  As  an  exception  to  the  general  rule  against  finding 
caution,  would  also  be  taken  the  case  of  a  person  who,  though 
not  actually  divested,  had  commenced  proceedings  with  a  view 
to  becoming  so. 

A  pursuer  suing  an  actio  popvZaris  is  in  a  different  position 
from  a  person  suing  a  private  action.  He.  comes  forward  ^'  to 
vindicate  the  rights  of  the  public,"  his  own  patrimonial  interest 
being  usually  small.  Where  he  is  a  man  of  straw,  as  some- 
times happens,  with  a  committee  behind  him,  he  may  be 
ordered  to  find  caution,  as  it  would  be  unfair  to  make  the 
defender  fight  the  case  with  a  person  who  might  receive  costs 
but  be  unable  to  pay  them.(v) 

f 

a  pauper  xefiued  to  attempt  to  get  Bailway,  14th  July,  1882,  0  R  1102. 

on  the  poor*a  roll,  which  would  have  (t)  Samuel  v.  Greig,  12th  July,  1844, 

had  the    effect  of  elicitiiig  a   report  6  D.  1259. 

whether  there  was  a  prdbdbilu  eauaa;  («)  Maxwell  v.  Maxwell,  3rd  March, 

but  this  of  ifceelf  would  not  hare  been  1847,  9  D.  797. 

enough.     See  Macdonald,  tupra,  note  (v)  Jenkins  v.  Robertson,  20th  March, 

(q) ;  and  Thompson  v.  North  British  1869,  7  Macph.  739. 
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15.  Case  of  a  Defender.— The  defender  ia  in  a  mateiially 
different  position  from  the  pursuer  in  regard  to  this  matter  of 
finding  caution.  There  is  no  practice  which  will  allow  a 
pursuer  to  demand  security  for  expenses  from  a  person  whom 
he  has  brought  as  defender  into  court,  (tc;)  There  may,  at  the 
same  time,  be  extreme  cases  in  which  exceptions  might  be 
made  and  caution  required  from  a  defender ;  for  example,  if  a 
bankrupt,  at  a  time  when  he  was  well  and  properly  represented 
by  his  trustees,  should  take  the  case  out  of  the  trustee's  hands 
and  persist  in  going  on  with  a  vexatious  litigation.(x)  It  was 
clearly  a  waste  of  time  to  ask  a  court  to  order  caution  in  the 
case  of  a  defender  who  held  a  judgment  of  an  inferior  court  in 
his  favour  ;(y)  and  even  where  a  judgment  stands  against  a 
defender,  that  will  be  no  reason  for  ordering  him  to  find 
caution  in  an  appeal  against  it,(z) 

16.  Amount  of  Oantion. — It  seems  to  be  a  matter  for 
discussion  whether  a  party  ordered  to  find  caution  should  find 
it  for  all  expenses,  both  past  or  future.  In  the  First  Division 
of  the  Court  of  Session  it  has  been  laid  down  that  he  is  bound 
to  find  caution  for  those  expenses  only  which  may  be  incurred 
after  the  date  of  the  order,  (a)  but  in  the  Second  Division  it 
has  been  laid  down  that  this  was  exceptional,  and  that  the 
general  rule  was  that  caution  should  be  found  for  all  the 
expenses.  (6) 

(w)  Taylor  v.  Fairley's  Trastees,  I  at 
March,  1838,  6  W.  and  S.  801.  When 
impriBonment  for  debt  was  lawful,  there 
was  a  recognised  rule  that  a  debtor 
suspending  diligence  against  his  person 
need  not  find  cantion,  Toong  v.  Robert- 
sons, 18th  March,  1875,  2  R.  599. 

{x)  Per  curiam  in  Taylor,  quoted  in 
preceding  note.  Contrast  Robertson  v. 
Henderson,  19th  Nov.  1888, 12  8.  70. 


<y)  BeU  V.  Forrest,  17th  July,  1848, 
2  B.  1460. 

(z)  Weir  V.  Buchanan,  18th  October^ 
1876,  4  R.  8  ;  Buahansji  v.  Steyenson» 
7th  Bee.  1880,  8  R  220. 

(a)  Ramsay  v.  Stenhonse,  11th  Deo. 
1847,  10  D.  284 ;  and  MaxweU,  ut 
Mupra,  note  (u). 

(5)  Mackersy  v.  Mnir,  20th  June, 
1850, 12  D.  1057. 
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17.  When  Oaation  is  to  be  Renewed— The  cautioner 
possesses  (unless  he  specially  renounce  it)  the  right  of  retiring 
at  any  time,  subject  to  remaining  liable  for  expenses  incurred 
while  he  held  office.  Should  he  .exercise  this  right  new 
caution  must  be  found.  In  the  same  way,  if  the  cautioner 
become  bankrupt,  and  the  caution  thus  (or  in  any  other  way) 
fail,  in  a  case  in  which  it  has  been  decided  that  caution  id 
necessaiy,  the  party  must  of  new  find  caution,  (c) 

MANDATARIES. 

18.  When  Mandatary  Seqnired.— A  pursuer  or  defender 
resident  in  a  foreign  country  must,  on  demand,  appoint  or  sist 
a  ''  mandatary  "  to  appear  on  his  behalf,  and  to  be  responsible 
for  the  expenses  incurred  in  the  process,  and  for  its  general 
conduct.  This  rule  is  founded  on  usage.  In  its  application 
there  is  room  for  distinguishing  between  pursuers  and 
defenders.  The  pursuer  must  sist  a  mandatary,  unless  he  can 
show  good  cause  to  the  contrary.  With  the  defender  it  is 
not  a  matter  of  course  that  he  must  sist  a  mandatary,(d)  and 
the  Court  uses  its  discretion,  (e)  The  rule  applies  to  all 
persons,  whether  Scotchmen  who  have  left  this  country  or 
foreigners.  So  essential  has  the  presence  of  a  mandatary 
within  the  kingdom  been  deemed,  that  it  has  been  held  that 
a  foreigner  could  not  even  be  allowed,  without  sisting  one,  to 
appear  to  plead  that  he  was  not  liable  to  the  jurisdiction  of 
the  Scotch  Courts.(/)  But  it  is  doubtful  whether  the  rule 
would  be  so  strictly  enforced  now,  and  foreigners  have  been 

(e)  A  B  V.  C  D,   29t]i  Not,  1836,  1870,  8  M.  781. 
15  8.  158 ;  but  it  wfll  be  different  if  (e)  North  Biitish  Bailway  Company 

the  oppodte  pMrty  have  induced  the  v.  White,  4th  Nov.  1881,  9  R.  97. 
cautioner  to  retire;  Oliver  v.Bobertaon,  (/)    Rankin  tr.   Nolan,    26th   Feb. 

80th  Oct  1869,  8  M.  82.  1842,  4  D.  882. 

{d)  Simla  Bank  v.  Home,  21st  May, 
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allowed  to  plead  objections  to  the  competency  of  an  action, 
without  sisting  inandataries.(^) 

It  id  only  recently  that  it  has  begun  to  be  thought  that 
England  may  in  law  not  be  a  foreign  country.  After  the 
passing  of  the  "Judgments  Extension  Act,  1868/'(A)  (ot 
making  the  judgments  of  the  Scotch  Supreme  Courts  effectual 
in  England  and  Ireland,  and  English  and  Irish  Supreme  Court 
judgments  effectual  in  Scotland^  the  English  Supreme  Courts 
set  the  example  of  not  requiring  Scotch  suitors  to  find  security 
for  co3iB,(i)  and  the  Court  of  Session  has  followed  their 
example  by  releasing  English  suitors  from  the  necessity  for 
sisting  mandataries.(y)  These  decisions  proceeded  on  the 
ground  that  the  judgment  for  costs  would  now  be  available 
against  the  party  in  his  own  country.  As  the  principle  of  the 
Judgments  Extension  Act  of  1 868  is  now  applied  by  the  Inferior 
Courts  Judgments  Extension  Act  of  1882,  to  Sheriff  Court 
judgments,  it  should  follow  that  English  and  Irish  suitors  are 

r 

now  equally  relieved  in  the  Sheriff  Courts  from  the  necessity 
for  sisting  mandataries. 

The  exceptions  recognised  in  the  case  of  persons  who  are 
not  resident  within  the  United  Elingdom  to  the  necessity  for 
sisting  a  mandatary  are  few. 

The  decisions  seem  to  imply  that  if  the  absence  is  to  be  of 
short  and  temporary  character — ^for  example,  upon  a  business 
journey — a  mandatary  is  not  required.  When  such  absences 
are  frequent,  the  question  is  more  difficult;  and  it  would 
come  to  be  a  question  of  circumstances  whether  the  person 
could  or  could  not  reasonably  be  said  to  be  resident  in  the 
United  Kingdom*     When,  however,  such  a  person  has  to  sist 

(g)   Clark  v,  CampbeU,   12ih  Dea  1874,  43  L.  J.  (Q.  B.)  73. 

1873, 1  R.  281.    Lord  Deas  dissented.  0')  Lawson  v,  BritiBh    linen   Go.,' 

(A)  31  k  32  Viet  o.  64.  20th  June,  1874, 1  R.  1065. 
(t)  Baebom  v.  Andrew,  21H]i   Jan« 
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a  tnandataiy^  onoe  for  all  is  sufficient^  and  the  mandatary  does 
not  require  to  be  re-sisted  on  the  occasion  of  each  absence.  (A;) 
Scotch  landed  proprietors  are  not  required  to  sist  mandataries 
when  the  property  is  large  enough,  after  allowing  for  the 
burdens,  to  meet  any  probable  expense.  (Q  But  they  are  not 
exempt  if  their  title  is  under  reduction.(m)  The  exemption 
of  landed  proprietors  is  altogether  exceptional,  and  is  not  to 
be  extended,  for  example,  to  the  case  of  a  person  di*awing  an 
annuity  Irom  heritable  property,  (ii)  A  mandatary  cannot  be 
insisted  for  on  the  absence  of  one  of  several  parties  who  sue 
or  defend  on  a  joint  title, — ^for  example,  where  one  partner  is 
absent  while  the  firm  is  suing  for  a  company  debt,(o)  or  where 
one  of  several  trustees  is  absent  during  a  litigation  about  the 
trust-estate,  (p) 

If  a  foreigner  come  to  this  country  to  reside  while  the  liti** 
gation  is  going  on,  he  escapes  the  necessity  for  sisting  a 
mandatary,  (j)  It  must  be  to  reside,  however,  that  he  comes ; 
and  notwithstanding  one  case,(r)  it  is  not  sufficient  that  he 
find  caution  to  attend  the  diets  of  the  Court.(8)  Foreigners 
are  not  exempted  on  the  ground  of  bankruptcy,  although  the 
opposite  party  may  gain  somewhat  if  he  get  a  solvent  manda- 
tary, instead  of  an  insolvent  principal,  made  liable  for  the 
oosts.(Q 

(h)  Soott  V.  Gillespie,  29th  Jan.  1823,  {p)  Morrison  v,  Hutton,  19th  June, 

8  S.  165.  1868,  4  M.  646. 

(Q  Oaledoniftn  and  Dambartonshiie  {q)  Fanlks  v.  Whitehead,  Srd  March, 

Bailway  v.  Turner,  2l8t  Dec.  1849,  12  1854, 16  D.  718. 

D.  406  ;  Fairly  v.  Elliot,  19th  Jan.  1839,  (r)  Hopetoun  v.  Homer,  5th  March, 

1  D.  899.  1842,  4  D.  877. 

(m)  Sandilandfl  v,  Sandilands,  Slst  («)  Railton  ff,  Matthews,  17th  July, 

May,  1848, 10  D.  1091.  1844,  6  D.  1848. 

(n)  Smith  v.  Strathmore,  3Ut  May,  (t)  Overbuxy  v.  Peek,  9th  July,  1863. 

1828,  6  S.  903.  1  M.  1058.     It  has  been  questioned, 

(o)  Antennony    Goal    Company   v.  howeyer,  whether  a  mandatary  for  an 

Wingate,  7th  ICaich,  1866,  4  M.  544.  insolvent  is  always  liable  for  costs. 
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19.  Equivalents  not  Admitted.— No  equivalents  to  the 
sisting  of  a  mandatary  liaye  been  admitted.  A  foreigner  whose 
fonds  in  this  country  have  been  arrested  is  not  excu8edL(u) 
Even  the  consignation  of  a  fund  to  meet  expenses  will  not  be 
taken  as  a  substitute  ;(i;)  although  there  is  a  case  where  a 
motion  to  have  a  mandatary  sisted  was  refused  when  it  was 
made  at  a  late  stage  of  the  litigation,  and  where  the  party 
had  a  fund  in  Tnanibua  caricB  sufficient  to  meet  expenses.(te') 

20.  Want  of  Mandatary  must  be  pleaded.— The  objec* 
tion  that  a  mandatary  is  required  must  be  pleaded,  the 
instance  being  held  good  so  long  as  the  objection  is  not 
stated.  The  foreigner  may  raise  the  action  in  his  own 
name,  and  it  is  enough  for  him  to  sist  the  mandatary  when 
required  by  the  defender.  A  mandatary,  however,  is  requi- 
site before  he  can  arrest  on  the  dependence,(a;) — an  exception 
introduced  to  prevent  parties  not  subject  to  the  jurisdiction  of 
the  Scottish  Courts  from  doing  acts  which  might  lead  to 
damages.  (2^) 

A  party  otherwise  entitled  to  call  for  a  mandataiy  may 
forfeit  his  right  by  not  attempting  to  exercise  it  till  the  liti- 
^tion  is  nearly  at  an  end.  In  such  a  case,  a  motion  for  a 
mandatary  will  be  refused  if  there  is  reason  to  believe  that  it 
is  not  made  in  bona  fides,  but  for  the  mere  purpose  of  getting 
delay.(0)  A  party  may  forfeit  his  right  in  other  ways;  for 
example,  by  raising  up  a  personal  exception  against  himselfl 
If  he  have  imprisoned  the  opposite  party  for  debt  in  some 

(«)  Bankin,  supra,  note  (/).  1818,  F.  C. 

{v)  Brown  v.  Lindley,   12th   Nor.  (y)  Whether  parties  doing  diligence 

1838, 12  S.  18.  must   sist   mandataries  will  be  oon- 

(w)  Buikv.Pattullo,8rd  March,  1855,  sidered  in  treating  of   the  execntion 

17  D.  568.  which  may  follow  on  a  decree. 

(s)  Johnston  v.  Jeudwine,  28rd  Jan.  {z)  See  Buik,  mpra,  note  {w). 
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foreign  country,  it  has  been  held  he  cannot  make  the  absence 
which  he  himself  enforces  a  ground  for  asking  a  mandatar7.(a) 
It  follows  firom  the  principle  that  the  objection  must  be 
pleaded  that,  if  the  opposite  party  waive  it,  the  absentee  can 
himself  make  no  use  of  it,  and  cannot,  therefore,  ask  to  have 
the  case  delayed  till  he  sist  a  mandatary. 

21  How  Mandatary  Sisted.— Where  a  foreigner  or  absen- 
tee brings  an  action,  the  general  way  is  for  him  to  sue  in  the 
name  of  the  mandatary  in  addition  to  his  own  name.  If  this 
be  not  done,  or  if  the  necessity  arise  on  the  defender's  motion, 
a  mandatary  cannot  be  sisted  without  an  order  of  court 
When  the  order  is  pronounced,  the  absentee  lodges  a  minute 
stating  the  name  of  his  proposed  mandatary.  Along  with  the 
minute,  a  mandate  (signed  by  the  mandant)  in  £&vour  of  that 
person  should  be  produced.(6)  This  mandate  must  be  either 
holograph  or  probative,  and  it  may  be  either  a  general  man- 
date (o)  (of  the  nature  of  a  factory  and  commission)  or  a 
special  mandate.  It  may  be  noticed  that  a  factor  holding  a 
general  mandate  cannot  name  another  person  as  mandatary.((2) 
In  some  cases  the  actual  mandate  may  be  dispensed  with  for  a 
tima  It  is  within  the  ordinary  power  of  a  law-agent,  when 
his  principal  goes  unexpectedly  abroad,  to  sist  a  mandatary  for 
him,  so  as  not  to  delay  the  litigation  ;(e)  but  the  prindpal's 
ratification  (if  called  for)  must  be  produced  as  early  as  practi- 
cable.    In  all  cases  the  consent  of  the  proposed  mandatary 


(a)  Roberteon  v,  de  Salvi,  14th  July,  1886, 14  S.  621.    If,  however,  he  h*ye 

1867,  19  D.  996.  a  power  of  attorney  to  raise  the  partica- 

(6)  Gtum  V.  Coaper,  22nd  Not.  1871,  lar  action  it  is  different  |   Knight  v. 

10  Macph.  116.  Freeto,  19th  Dec.  1868,  2  M.  386. 

(c)    Compare  Smith  r.  Harris,   8rd  (e)  Elder  v.  Young,  27th  June,  1864, 

March,  1864, 16  D.  727.  16  D.  1008. 

(<Q  Dempster  v.  Potts,    18th   Feb. 
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must  be  obtained.  His  consent  will  in  general  be  presumed 
from  the  mandant's  agent  tendering  him,  and  appearing  on  his 
behalf ;  but  if  the  agent's  right  to  do  so  be  questioned,  the 
proposed  mandatary's  written  consent  must  be  produced 
When  all  this  has  been  done,  if  there  be  no  objection  on  the 
ground  that  the  mandatary  is  insufficient,  an  interlocutor  is 
pronounced  sisting  him,  and  then  the  matter  is  complete.(/) 

These  steps  are  not  all  indispensable.  If  a  person  acts 
as  mandatary,  calls  himself  by  that  name,  and  carries  on  a 
process  in  that  character,  he  makes  himself  a  mandatary. 
Thus  a  law-agent  who  designed  himself  throughout  the 
pleadings  as  mandatary  for  his  client  was  not  permitted  to 
say,  on  losing  the  cause,  that  he  had  never  been  rightly 
sisted.(^) 

22.  Sufficiency  of  Handatary. — A  mandatary  is  sufficient 
when  he  is  solvent,  and  in  the  same  position  in  life  as  the 
person  whom  he  represents ;  and  it  is  irrelevant  to  inquire 
whether  he  has  funds  enough  to  meet  the  expenses  of  the 
action.(A)  Persons,  however,  who  are  insolvent,  even  though 
they  may  not  be  bankrupt,  are  not  eligible  as  mandataries 
even  for  insolvent  persons;  and  if  a  mandatary  become 
insolvent  during  the  currency  of  an  action  a  new  mandatary 
must  be  si8ted.(i)  When  an  objection  to  the  sufficiency  is 
stated,  it  is  usual  to  remit  to  some  competent  person  to 
inquire  into  the  circumstances  of  the  proposed  mandatary, 
and  to  act  upon  his  report  without  allowing  proof  in  a  formal 
manner. 


(/)  SeUar'a  Forms,  vol.  i  p.  274.  1844,  7  D.  106  5  M'Kinlay  v.  M'Kin- 

(^)  Cullen V.Brown,  22nd  May,  1860,  lay,  lOtii  March,  1849, 11  D.  1022. 
22  D.  1090.  (t)  Harker  v.  IMckaon,  Sth  March, 

{h)  HaUton  V,  Mathews,  18th  Nov.  1856,  18  D.  798. 
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The  mandatary  must  not  be  already  a  party  to  the  process, 
as,  for  instance,  a  co-defender.  (;*) 

.23.  Liabilities  and  Bights  of  Mandataries.— The  manr 
datary  is  liable  both  for  the  expenses  incurred  in  the  process 
prior  to  the  time  of  his  becoming  mandatary,  (i)  and  for  those 
incurred  during  the  time  that  he  act8.(Q  If,  however,  his 
principal  be  on  the  poor's  roll,  he  does  not  incur  this  liability.(m) 
It  would  appear  to  be  doubted  whether  the  mandatary  of  a 
person  who  was  avowedly  bankrupt  at  the  time  of  sisting, 
necessarily  incurs  liability  for  ezpenses.('M) 

Besides  being  liable  for  expenses,  the  mandatary  is  liable 
for  the  proper  conduct  of  the  litigation,  and  must  see  that  the 
statutory  and  court  regulations  are  observed ;  and  he  may  be 
punished  for  breaches  of  these  where  the  principal  in  the  like 
circumstances  would  have  been  liable  to  punishment.  In 
shoi-t,  the  mandatary  has  to  represent  within  the  jurisdiction 
the  party  who  is  beyond  it.(o)  The  liability,  however,  for  the 
proper  conduct  of  the  litigation,  is  one  of  no  great  importance, 
because,  when  a  party  is  abroad,  he  is  necessarily  represented 
by  a  law-agent  whose  liability  in  this  respect  is  of  a  more 
serious  kind. 

The  mandatary  seems  to  have  no  rights  independent  of 
those  of  the  principal.  He  has  not  the  power  of  acting 
without  or  against  the  authority  of  his  principal  even  in  the 
matters  in  which  he  incurs  responsibility.  It  appears  that  he 
has  no  power  analogous  to  that  of  k  law-agent  of  carrying  on 

(i)  Baratow  v.  Smith,  6th  March,  (m)  MidcQemM  v.  Brown,  9th  Feb. 

1851, 13  D.  854.  1828,  6  S.  511. 

{h)  PeM6  V.  Smith,  4th  Juie,  1823,  (n)  See  Oyerbnry  v.  Peek,  wpra, 

IS.  452 ;  Renfrew  v,  Glasgow  Maga.,  p.  231,  note  (<). 

7th  June,  1861,  23  D.  1008.  (o)  Per  Lord  Deas  in  Orerlmry  vw 

(Q    Lindsay  v.    Lindsay,   8tfa   Feb.  Peek,  wfTft, 
1827,  5  a  810. 
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a  process  after  the  principal  has  withdrawn^  to  the  effect  of 
getting  a  decision  that  expenses  are  not  dae.(p) 

The  legal  liabilities  and  rights  of  the  mandatary  cannot  be 
altered  by  the  act  of  the  parties.  The  mandatary,  it  has  been 
laid  down,  must  be  sisted  unconditionally,  and  must  accept 
whatever  position  the  law  gives  to  him.((]r) 

24.  Withdrawal  of  Mandatary.— The  withdrawal  of  a 
mandatary  should  be  by  minute,  and  an  order  of  court  should 
be  interponed  to  it.(r)  The  mandatary  may  withdraw  at  any 
time,  and  what  is  equivalent  to  a  withdrawal  may  be  effected 
also  by  the  death  of  the  mandatary  or  of  the  mandant  His 
liabilities  are  determined  by  the  date  at  which  he  ceases  to  hold 
office,  (s)  The  effect  of  the  withdrawal  is  to  oblige  the  mandant 
to  sist  a  new  mandatary.  In  the  case  of  the  mandant's  death, 
the  action  is  intimated  to  his  representatives ;  and  if  they  fail 
to  sist  themselves,  decree  may  be  taken  against  the  mandatary 
for  the  ezpenses.(Q 

EFFECT  OF  FAILUKE. 

25.  Failure  to  Consign,  or  Find  Oaution,  or  Sist  man- 
datary.— When  a  party  is  ordered  to  make  a  consignation  or 
to  find  caution,  or  to  sist  a  mandatary,  a  time  is  usually  fixed 
for  his  doing  so,  and  the  process  (according  to  circumstances) 
may  or  may  not  be  sisted  till  the  order  is  obeyed.  Failure  to 
obey  the  order  is  treated  as  a  default,  but  there  has  been  a 

.   ip)   Goxdon  V.  GotdoQ,   11th  Bee.  (t)  He  is  of  ooune  liable  for  expeniefl 

1823,  2  S.  572.  up  to  that  date,  though  these  may  not 

iq)  Robertson  v.  Ezlej,  24th  Jan.  have  been  decerned  for  till  after  the 

1888,  11  8.  820 ;  Renfrew,  ntpra,  note  withdrawal ;    Erskine  v,  Watson,   Ist 

{i).  March,  1888,  20  a  L.  R.  457. 

(r)  Martin  v.  Underwood,  8th  June,  {t)  Marshall  v,  Connon,  16th  Dec. 

1827,  5  a  788.  1848,  21  Jurist,  63. 
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difference  in  practice,  in  tbe  case  of  a  pursuer,  as  to  what 
should  be  done  when  the  default  occurs.  In  some  cases  the 
action  has  been  dismissed,(u)  and  in  others  the  defender  has 
been  assoilzied.(i;)  The  latter,  although  it  may  sometimes 
be  a  severe  course,  seems  the  more  consistent  with  principle, 
as  it  is  the  ordinary  consequence  of  other  defaults,  and  as 
things  might  be  no  better  in  the  new  action  were  the  first 
one  simply  to  be  dismissed  (te;)  Where  it  is  the  defender 
against  whom  the  order  has  been  pronounced,  and  who  is  in 
defiftult,  there  is  only  one  form  of  decree  which  can  benefit  the 
pursuer,  and  that  is  decree  as  prayed  for,  and  it  is  it  which 
will  generally  be  pronounced.(fl;)  If,  however,  there  be  a 
judgment  standing  against  the  pursuer,  the  Court  has  it  in  its 
power  to  refuse  to  give  him  the  decree  till  it  be  satisfied  that 
the  judgment  is  wrong.  (^) 


Section  III. — Of  Sisting  oe  Calling  New  PARXiEa 


1.  OmitUd  Pursuers, 

2.  Omitted  Defenders, 

3.  Parties  acquiritig  iTiierests, 


4  Mode  ofSitUng  or  Calling. 
6.  Time  for  Sisting  or  CaUing. 
&  Effect  of  Sisting  a  Party. 


Sometimes  in  the  course  of  a  process  it  becomes  necessary 
that  new  parties  should  engage  in  it  as  pursuers  or  defenders. 
This  necessity  may  arise  either  from  causes  which  were  in 
existence  at  the  date  of  bringing  the  action,  or  from  causes 
which  have  come  into  existence  during  its  progress.      The 

(v)  Wylie  v.  Adam,  5th  Feb.  1886,  states  that  Court  of  Session  assoilzies. 
14  S.  430 ;  Horn  v.  Sanderson,  9th  Jan.  (r)  Bobb  v.  Middlesex  Ass.  Co.,  lltl| 

1872,  10  M.  295.  March,  1848,  5  D.  1025 ;  SeDar*s  Forma, 

(v)    Gordon  v.  Gordon,   17th  Dec  voL  1  p.  274. 
1822,  2  S.  98.  iy)  Trodden  v.  Sveetman,  16th  July, 

(w)  Mackay's  Practice,  toL  l  p.  464,  1862,  24  D.  1360. 
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situations  are  materially  different,  and  require  separate  con- 
sideration. The  rules  in  regard  to  both  are  in  so  far  in  the 
same  category  that  they  both  rest  upon  case  law,  and  not 
upon  any  definite  regulations,  and  that  both  are  governed  by 
the  same  principles — ^the  main  difference  being,  that  more 
latitude  is  allowed  when  parties  are  called  in  consequence  of 
circumstances  which  have  come  into  existence  since  the  date 
of  the  petition. 

It  will  be  convenient  to  take,  first,  the  case  of  parties  who 
might  originally  have  been  called  as  pursuers  or  defenders, 
but  who  have  been  omitted ;  and  then  the  case  of  those  who 
have  acquired  interest  since  the  beginning  of  the  action. 

1,  Omitted  Pursners. — ^When  new  pursuers  (who  should 
have  appeared  in  the  petition)  are  required  to  make  the 
instance  good,  there  is  frequently  no  ground  of  objection  to 
the  omission  being  supplied.  Thus,  if  a  minor  raise  an  action 
without  the  consent  of  the  curators,  they  may  afterwards  sist 
themselves.  In  like  manner,  if  a  wife  raise  an  action  with 
reference  to  her  property  in  her  own  name,  the  husband  may 
sist  himself  as  a  pursuer,  and  as  consenting  for  his  interest. 
So  with  companies;  if  the  requisite  number  of  individual 
partners  be  not  named  in  the  petition,  they  may  sist  them- 
selves on  the  objection  being  pointed  out.  Omissions  of  this 
kind,  which  are  almost  accidental  omissions,  are  readily  per- 
mitted to  be  amended, — on  payment  always  of  any  expense 
which  may  have  been  occasioned ;  and  this  course  is  much 
better  than  that  of  throwing  out  the  petition  with  the  prospect 
of  having  the  action  immediately  recommenced. 

Where  all  parties  interested  consent,  a  very  wide  margin 
indeed  is  given.  There  is  a  case  where  a  person  was  allowed 
to  invert  his  position.     He  should  have  been  one  of  the 
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respondents  in  a  petition,  but  having  come  forward  as  a  peti- 
tioner, he  was  allowed,  on  all  parties  consenting,  to  go  over  to 
his  proper  side,  and  the  proceedings  went  on  as  if  no  such 
mistake  had  been  made,  (a) 

Where  a  party,  who  should  have  been  pursuer,  has  been 
omitted  because  his  consent  to  the  proceedings  could  not  be 
obtained,  the  question  will  arise.  Whether  it  is  competent  to 
proceed  with  the  action  without  him  ?  Such  questions  arise 
when  a  party  who  has  nominally  the  right  to  sue  has  divested 
himself  of  his  interest  in  favour  of  some  one  who  prefers  not  to 
appear.  In  such  cases  it  is  not  in  general  necessary  that  the 
party  really  interested  should  come  forward  under  the  penalty 
of  the  action  being  dismissed,  but  if  he  fails  to  come  forward 
on  being  required  to  do  so,  the  defenders  can  insist  that  the 
actual  pursuer  should  find  caution  for  expenses.(&)  Where 
the  concurrence  of  the  party  who  has  been  omitted  is  neces- 
sary to  make  the  instance  good,  the  pursuer  must,  if  the 
objection  be  taken,  get  his  consent  to  being  sisted  before  the 
action  can  proceed. 

It  was  at  one  time  held  that  new  pursuers  could  never  be 
brought  into  a  process  without  the  consent  of  the  defenders. 
This  rule  seems  to  have  been  applied  only  to  the  case  of  the 
proposed  new  pursuers  being  such  as  could  have  been  conjoined 
originally,  and  also  such  as  were  independent  of  the  original 
pursuers,  and  did  not  stand  to  them  in  any  connected  relation, 
like  that  in  which  a'  tutor  stands  towards  his  pupLl,(c)  It 
seems  also  to  have  applied  chiefly  to  cases  where  the  defenders 

.  (a)  Dalxymple,  10th  Jan.  1862, 24  D.  immediately  preceding  leotion,  art  18. 

288.  {c)  See  Fraaer  v.  Dogoid,  9th  June, 

(6)  Waddel  v.  Hope,  2nd  Dec  1843,  1838,  16  S.  1180,  where  it  wae  held 

6  D.  1 60.  Where  caution  is  not  offered,  competent  inthout  defender's  consent  to 

the  action  is  dismissed ;  Fraser  v.  Dun*  sist  the  assignee  when  objection  was 

bar,  6th  June,  1889, 1  P.  882.   See  the  taken  to  the  cedent's  title. 
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were  making  no  objection  to  the  instance. ((2)  If  the  defenders 
object  to  the  instance^  it  seems  hardly  reasonable  to  refuse  to 
the  pursuer  the  power,  under  proper  conditions,  of  obviating 
the  objection,  but  it  seems  settled  that  a  new  pursuer  cannot 
even  in  this  case  be  brought  into  the  action  without  the 
defender's  consent.  Although  it  has  been  quite  recently 
enforced,(«)  it  is  more  than  doubtful  whether  this  rule  ought 
now  to  be  acted  on.(/) 


2i  Omitted  Defenders. — ^New  defenders  are  cited  when  the 
pursuer  has  failed  to  call  all  parties  interested.  This  may  be 
necessary  when  the  defender  is  not  suijturia,  and  the  pursuer  has 
omitted  to  call  the  person  without  whose  authority  the*  defender 
is  unable  to  Bct;(g)  or  where  there  are  others  besides  those  called 
interested  in  the  action  ;(A)  or,  lastly,  where  the  actual  defenders 
have  relief  against  other  parties.  In  the  two  first  of  these  situa- 
tions the  pursuer  may  be  appointed  to  cite  the  omitted  parties, 
on  his  own  motion  on  discovering  the  omission,  or  on  that  of  the 
defender, ({)  or  ex  propria  motv,  of  the  judge ;  (j)  or  the  parties 


(d)  Bryson  v,  Crawford,  14th  Nor. 
1888,  12  S.  89 ;  Remington  v.  Bmoe, 
2nd  Jnne,  1829,  7  &  692. 

(e)  Andersen  v.  Harboe,  12th  Deo. 
1871, 10  M.  217.  Here  the  Court  mm 
driven  to  the  unfortunate  result  that 
where,  in  the  initial  writ,  the  name  of 
one  of  two  joint  owners  of  a  ship  was 
giren  as  pursuer,  and  that  of  the  other 
omitted,  the  omission  oould  not  be  sup- 
plied. See  also  Lord  Watson*s  opinion 
in  Hialop  v.  M'Ritchie,  28rd  June,  1881, 
8B.(H.L.)95. 

(/)  In  Morison  v.  Gowans,  1st  Not. 
1878,  1  R  116,  while  the  general  rule 
about  the  incompetency  of  silting  new 
pursuers  was  maintained,  a  means  of 
ipe  was  devised  by  allowing  the  new 


pursuer  to  be  sisted  "as  a  party  oon- 
ourring  with  the  pursuer." 

iff)  Thomson  v.  Livingston,  14th  Nov. 
1868,  2  M.  114. 

(A)  Thomson  v.  Gilkison,  1st  March, 
1881,  9  S.  520  (partners  who  should 
have  been  called  dted  by  supplement- 
ary summons);  GMdes  v.  Hopkirk, 
2nd  June,  1827,  5  S.  747  (to  the  same 
effect). 

(0  If  the  pursuer  call  tiiem  on 
defender's  motion,  and  they  be  assoil- 
■ied,  with  expenses,  the  pursuers  may, 
in  the  same  action,  obtain  decree 
against  the  defender  for  those  expenses; 
Sym  V.  Charles,  18th  May,  1880,  8  &' 
741. 

{J)  Laird's   Assignees  v.  Murray's 
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interested  may  voluntarily  apply  for  leave  to  appear,  (i)  The 
pursuer,  however,  cannot  be  obliged  to  call  parties  against 
whom  defenders  have  right  of  relief,(Q  or  even  (it  is  said)  to 
consent  to  their  admission  into  the  process!  (m)  He  is  not 
bound  (it  seems)  to  discuss  the  questions  at  issue  with  any 
persons  except  those  who  are  responsible  to  him, — leaving  the 
defenders  to  make  the  best  arrangement  they  can  for  their 
relief. 


3*  Parties  acquiring  InterestB.— The  introduction  of  new 
parties  is  frequently  required  in  consequence  of  changes  occur- 
ring in  the  course  of  the  process.  Thus,  if  the  pursuer  or 
defender  die,  his  general  ezecutors,(7i)  or  his  successors 
in  the  immediate  niatter  at  issue,(o)  may  be  made  parties  to 
the  suit;  or  may  make  themselves  parties  to  it,  and  that 
whether  the  opposite  party  consent  or  not.  The  right,  how- 
ever, is  confined  to  persons  who  have  a  title  of  this  kind*  A 
person  who  has  an  independent  right  to  sue  cannot  take  up 
the  action  ;(p)  nor  can  a  person  do  so  who  merely  alleges  a 
title,  but  who  has  not  produced  or  established  one.(g) 

Where  a  party  assigns  his  interest  in  the  course  of  an 
action,  the  assignee  may  in  general  be  sisted.  Such  assigna- 
tions are  either  special  or  of  the  general  kind  involved  in 


Tnutees,  24tli  Nov.  18S6, 15  S.  120. 

{k)  Bntcfaard  v.  Prophet,  18th  June, 
1841,  3  D.  1040. 

{I)  Binny  v.  Machray,  18th  July, 
1848, 10  D.  1508,  where  it  was  observed 
that  the  defenders  might  protect  them- 
selves by  giving  notice  to  the  other 
parties. 

(m)  See  opinions  in  Wishart  v, 
Motherwell's  Trustees,  12th  June,  1851, 
18  D.  1100. 

(n)  Neilson    t\    Rodger,   24th    Dec. 


1853, 16  D.  325;  M'CuUoch  v.  Hannay^ 
24th  Nov.  1829,  8  S.  122. 

(o)  Duff,  22nd  Nov.  1862,  1  M.  49 ; 
Kyle  V.  Kyle*s  Trustees,  80th  Nov. 
1821,  1  S.  171  (O.  E.  180).  ^ 

(p)  Dobbie  v.  Cunningham,  1 8th  June,. 
1843,  5  D.  1885.  Person  who  had 
disbursed  aliment  not  allowed  to  appear 
on  claimant's  death. 

{q)  Geikie  v.  Hutchison,  12th  Jan. 
1848,  10  D.  354. 


K 
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sequestration  or  marriage.  If  the  assignation  be  special,  the 
assignee  must  appear ;  otherwise  the  cedent  will  be  ordered  to 
find  caution.(r)  It  is  the  same  with  the  trustee  in  a  bank- 
ruptcy, (s)  But  in  marriage,  if  the  action  be  carried  by  it  and 
the  husband  does  not  come  forward  when  properly  called,  the 
titie  of  the  wife  to  sue  or  defend,  as  the  case  may  be,  £bJ1s. 

New  parties  are  sometimes  required  where  the  original 
party  has  had  merely  a  temporary  interest,  which  has  ceased. 
For  example,  a  landlord  may  appear  at  the  end  of  a  lease  to 
carry  on  a  defence  against  an  action  as  to  a  question  of 
possession  which  the  tenant  had  abandoned  on  account  of 
ceasing  to  have  any  interest  (Q 

4  Mode  of  Slating  or  Oalling.— The  usual  method  of 
sisting  parties  is  by  a  minute  being  lodged  for  them,  and  by 
an  order  being  pronounced  thereon  sisting  them  in  the 
desired  capacity.  This  is  the  only  way  in  which  pursuers 
are  sisted.  It  is  also  very  frequently  followed  in  the  case  of 
defenders.  It  is  the  way  new  defenders  must  take  when 
they  themselves  desire  to  appear;  and  even  when  their 
appearance  is  wanted  by  the  other  parties,  they  frequently 
agree  to  take  that  course  on  the  action  being  intimated  to 
them.  When  the  persons  wanted  as  defenders  are  unwilling 
to  take  that  course,  the  pursuer  must  raise  a  supplementary 
action.  The  petition  in  it  concludes  that  the  new 
defenders  shall  be  called  as  defenders  to  the  origmal  action; 
and  when  it  comes  into  Court  the  cases  are  conjoin  ed.(u) 
When  executors  refuse  to  appear  on  intimation,  the  supple- 

(r)  See  antef  art  1,  note  (f>).  1811,  F.  G.    But  see  Lung's  Sewing 

(i)  See  Einnear  on  Bankruptcy,  2nd  Machine  Ca  v,  Norrie,  Slat  Oct  1877, 

ed.  pp.  124,  251,  and  authorities  there  5  R  29. 

cited.  (tt)  Bryson  v.  Muir,  28rd  Nov.  1841, 

it)  Douglas  r.  Dalhousie,  15th  Nov.  4  D.  5a 
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mentaiy  action  is  colled  one  of  transference.  It  is  not 
advisable  to  dispense  with  the  minute  or  supplementaiy  action. 
When  one  of  these  is  used,  there  seems  no  necessity  for  an  amend-r 
ment  of  the  original  petition  ;  but  if  the  record  be  not  closed, 
the  titles  of  the  pleadings  are  altered  so  as  to  include  all  the 
parties,  and  ^subs^uent  pleadings  appear  in  the  name  of  alL(v) 

When  a  curator  ad  litem  iis  appointed  by  the  Sheriff) 
nothing  more  seems  requisite  than  that  there  should  be  an 
interlocutor  appointing  him,  and  that  he  should  appear  in 
court  and  take  and  sign  the  oath  or  affirmation  de  fiddi 
adnninistratione  officii.(w) 

A  formal  sist  may  sometimes  be  dispensed  with.  If  a 
party  appear  in  a  process  in  room  of  another,  discuss  the 
process,  and  obtain  a  decision  on  it,  he  will  not  be  allowed, 
when  it  comes  to  the  question  of  expenses,  to  say  that  he 
never  was  properly  sisted.(a;)  In  this  case  there  can  be  no 
doubt  of  the  party  being  barred  from  stating  such  an  objec- 
tion. What  will  be  enough  for  that  purpose  must  be  a  ques-^ 
tion  of  circumstances ;  but  not  much  seems  to  be  required  if 
the  opinion  that  has  been  expressed  be  sound,  that  an  appear- 
ance to  ask  a  proof  to  be  taken  to  lie  in  reteifitU  was  equiva- 
lent to  a  sist.  (2^) 

Parties  cannot  be  sisted  conditionally.  As  in  the  case  of 
mandataries,  the  parties  sisted  must  be  prepared  to  take  all 
the  responsibilities  which  the  step  itself  involves.  A,  minute 
craving  that  a  party  might  be  sisted,  but  adding  a  condition 
that  he  was  to  come  under  no  liability  for  previously  incurred 
expenses,  was  rejected.(0) 

(v)  Sellai^s  Forms,  yol.  i.  p.  278.  (y)  Cameron  v,  Gordon,  16ih  Feb. 

(w)  Sellar'8  Forma,  vol.  I  p.  267.  18S0,  8  S.  538. 

{z)  Gill  V,   Anderson,   12th  March,  (s)  Wallace  v.  Eglinton,  2nd  Maroh, 

1859,  21  D.  728 ;  and  see  anU,  p.  283,  1836,  14  S.  599 ;  EUis  v.  Ellis,  26th 

AS  to  silting  mandataries.  May,  1870,  8  M.  805. 
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6.  Time  for  Sisting  or  OaUing.— The  proper  time  for 
sisting  or  calling  a  party  who  might  have  been  originally 
included  among  the  pursuers  or  defenders  is  before  the  record 
is  closed.  The  step  does  not  seem  absolutely  incompetent, 
however,  after  the  record  is  closed ;  but  instances  of  its 
being  taken  then  are  certainly  uncommon,  and  the  course 
Is  so  inconvenient,  as  involving  the  necessity  for  opening  up 
the  record,  that  special  reason  will  always  have  to  be  shown 
for  it 

6.  Effect  of  Sisting  a  Party.— When  a  party  has  been 
sisted,  in  whatever  way  it  may  have  been  done,  he  becomes 
to  all  intents  and  purposes  a  party  in  the  same  way  as  if  he 
had  been  specially  designed  in  the  petition.  Where  he  has 
been  sisted  in  room  of  another,  he  is  entitled  to  maintain  all 
the  pleas  and  is  liable  to  all  the  objections  which  could  have 
been  stated  by  or  used  against  his  predecessor,  (a)  If  the 
opposite  party  is  to  maintain,  either  that  the  party  proposed 
to  be  sisted  is  not  entitled  to  the  rights  of  the  original  party, 
or  is  subject  to  further  objections,  he  must  state  his  pleas  on 
those  points  before  the  party  is  sisted,  and  must  have  them 
disposed  of  or  reserved  by  the  interlocutor  sisting.  Unless 
they  be  stated  before  the  sist,  and  then  either  disposed  of  or 
expressly  reserved,  the  Court  will  not  afterwards  listen  to 
tbem«(&) 

(a)  Watt  V.  Scottish  North-Eastern  (()  See  opinions  in  Campbell  r.  Camp* 

Rulway  Co.,  20th  Jan.  1866,   4  M.      bell,  14th  Jan.  1865,  8  M.  860. 
818. 
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Section  IV. — Of  AHEKDiKa  or  Adding  to  the  Pleadings. 


1.  IrUrodudory, 

2.  The  Act  of  1870. 

3.  Amendment  Matter  of  Right, 

4.  Competent  Amendments, 
6.  Incompetent  Amendments, 

6.  Time  of  Am.endment, 

7.  Conditions  of  Amending, 

8.  Effect  of  Amendment 

9.  Second  Amendments, 


10.  Mode  of  Amendment 

11.  Amendment    by   Supplementary 

Summons, 

12.  Appointments  to  Corpses  or  Deny, 

13.  Ordering  Statements  of  Accounts, 

14.  Res  Noviter  Teniens  ad  notiUaiiL 

15.  Tin^for  staling  Res  Noviter. 

16.  Mode  of  staling  Ree  Nonter* 


1.  Introductory. — ^Prior  to  1825,  the  power  of  amending 
the  initial  writ»  or  any  of  the  other  pleadings,  was  left  to  be 
exercised  according  to  the  discretion  of  the  judges;  but  in 
that  year  the  Judicature  Act  was  passed,  and  a  great  d^ree 
of  strictness  was  introduced.  In  the  case  of  a  pursuer,  amend- 
ments of  any  kind  were  scarcely  permitted,  and  after  the 
closing  of  the  record,  he  could  hardly  even  correct  an  obvious 
error.  If  he  went  wrong  with  his  action,  his  remedy  was  to 
give  it  up,  pay  all  expenses,  and  begin  again.  In  the  case  of 
a  defender,  to  whom  this  remedy  could  not  be  made  available, 
the  strictness  was  perhaps  hardly  so  great,  but  it  was  also 
very  remarkable.  This  state  of  the  law  endured  in  the  Court 
of  Session  till  1868,  and  in  the  SherifiF  Court  till  1876,  when 
a  considerable  change  was  made.  The  decisions  prior  to 
those  years  are,  therefore,  now  of  no  value,  even  for  illustra- 
tion. If  any  one  cares  to  know  what  they  were,  he  will  find 
them  fully  enough  explained  in  the  former  editions  of  this 
work.  In  the  present  edition,  it  will  be  sufficient  to  consider 
the  subsisting  statutory  provisions,  and  such  decisions  as  have 
been  pronounced  under  them.  The  amendment  of  undefended 
petitions  having  already  been  considered  (jsupra,  p.  144),  this 
section  will  deal  only  with  defended  actions. 
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2.  The  Act  of  1876— The  provisions  made  by  the  Sheriff 
Court  Act  of  1876,(a)  as  to.  amendments,  are  (with  the  neces* 
sary  verbal  alterations)  precisely  the  same  as  those  contained 
in  the  Court  of  Session  Act  of  1868.(6)  When  analysed, 
they  will  be  found  to  embody  the  following  propositions : — 

(1.)  Where  there  is  any  error  or  defect  in  the  record,  every 
amendment  which  may  be  necessary  for  the  pur* 
pose  of  determining  in  the  action  the  real  question 
in  controversy  between  the  parties  shall  be  made ; 
provided  that — 

(2.)  No  larger  sum  or  estate,  and  no  fund  or  property  other 
than  that  specified  in  the  petition,  shall  by  such 
amendment  be  made  subject  to  the  adjudication  of 
the  Sheriff,  except  with  the  consent  of  all  the 
parties  interested. 
'    (3.)  The  Sheriff  may  at  any  time  make  the  amendment. 

(4.)  The  Sheriff  may  allow  the  amendment  conditionally, 
upon  such  terms  as  to  expenses  or  otherwise  as  he 
thinka  proper. 

(5.)  An  amendment  shall  not  validate  diligence  (used  on 
the  dependence  of  the  action),  so  as  to  prejudice 
the  rights  of  creditors  of  the  defender  who  are  inter- 
ested in  defeating  it ;  but 

(6.)  The  amendment  shall  be  operative  to  obviate  objec- 
tions to  the  diligence  when  stated  by  the  defender, 
or  by  those  obtaining  right  or  title  from  him  after 
it  was  executed. 

3.  Amendment  Hatter  of  Bight— A  great  change  has 
here  been  made  on  the  old  law^  as  it  stood  both  under  the 
Judicature  Act  and  before  it.     Under  the  old  law,  it  was 

(a)  89  &  40  Vict.  c.  70,  §  24.  (Jb)  81  &  82  Viot  c.  100,  §  29. 
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always  in  the  discretion  of  the  Court  to  allow  the  amendment^ 
or  noi(c)  Under  the  existiog  law,  if  an  amendment  of  any: 
error  or  defect  is  proposed,  and  it  be  of  the  kind  made* 
competent  by  the  Act  of  1876,  the  Sheriff  has  no  choice,  but 
is  bound  to  make  it,  and  may  be  called  upon  at  any  time  in 
the  course  of  the  action  to  discharge  his  duty  in  the  matter. 
The  only  point  upon  which  he  has  now  a  discretion  is  as  to 
the  terms  as  to  expenses  or  otherwise  upon  which  the  amend-r 
ment  is  to  be  mada  This  saves  any  discussion  as  to  the 
expediency  of  making  the  amendment.  A  party  has  now  an 
absolute  right  to  make  eveiy  competent  amendment,  and  the 
only  control  the  Sheriff  can  exercise  is  to  see  that  the  con*' 
ditions  which  he  attaches  to  the  exercise  of  the  right  are  such 
as  shall  render  its  operation  just, 

4  Competent  Amendmenta— The  amendments  which  the 
Act  of  1876  makes  competent,  are  those  which  are  necessary 
for  the  purpose  of  determining  in  the  action  the  real  question 
in  controversy  between  the  parties.  For  this  purpose  any 
error  or  defect  in  the  record  may  be  amended.  As  the 
expression  ''  record  "  is  wide  enough  to  cover  all  the  pleadings 
for  both  parties,  it  follows  that  an  error  or  defect  may  be 
cured  either  in  the  initial  writ  or  in  any  of  the  subsequent 
papers.  The  real  question  at  issue,  it  has  been  held,  is  that 
which  the  petition  intends  to  raise((2),  and  a  decision  which 
held  that  the  grounds  of  action  could  not  be  enlarged  is 
difficult   to  reconcile  with  the  statute,  (e)     The  grounds   of 

(e)  In  many  oases,  howerer,  it  is  right  Tn.,  9th  Nov.  1870,  9  M.  96. 
to  add  that  it  was  a  discretion  which  (e)  Gillespie   v.   Miller,    28th    Jan. 

bad  to  be  exercised  in  favour  of  the  1874,  1  R  428.    The  proposed  amend- 

axnendment ;  Manson  v,  Dundas,  18th  ment  was  unnecessary,  and  possibly  had 

Dec.  1870,  9  M.  272.  it  been  necessary  a  different  view  of 

{d)  Gibson*s  Trustees  v.  Fraser,  10th  its  competency  might  have  bden  taken. 
July,  1877,  4  R.  1001 ;  Forbes  v.  Wattes 
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defence  certainly  may  be  enlarged  ;  and  even  so  important  an 
alteration  as  the  addition  of  a  defence^  in  an  action  for 
defeunation^  that  the  alleged  slander  was  true,  has  been  held 
competent  (/)  Where  an  alteration  on  the  grounds  of 
action  leaves  the  real  question  unchanged,  the  alteration  is 
competent ;  for  example,  in  an  action  for  breach  of  wajrranty, 
the  statement  that  the  warranty  was  in  writing  may  be 
changed  so  as  to  say  that  it  was  verbaL(9)  The  conclusions 
may  be  varied,  provided  more  be  not  asked.  Thu%  in  an 
action  for  payment  of  a  contract  price,  an  alternative  con- 
clusion for  damages  may  be  introduced ;  and,  in  like  manner, 
to  an  action  which  originally  sued  for  damages,  an  alternative 
conclusion  for  restoration  of  the  subject,  may  competently  be 
added.(A)  Where  new  pleas  in  law  are  wanted,  for  example, 
where  a  continuing  or  amending  statute  requires  to  be  cited, 
there  is  no  difficulty  in  making  the  addition,  as  that  might 
have  been  done  under  the  old  form.({) 

6.  Incompetexit  Amendments. — Where  an  amendment 
would  change  the  real  question  at  issue,  or  bring  under  the 
adjudication  of  the  SheriiBf  a  sum  or  estate  larger,  or  a  fund 
or  property  other  than  that  mentioned  in  the  petition,  the 
amendment  is  to  be  incompetent  Accordingly,  it  has  been 
held  that  where  a  pursuer  brought  an  action  to  enforce,  and 
failed  to  prove  a  written  agreement  consisting  of  eight  heads, 
lie  could  not  so  restrict  his  claim  as  to  enforce  a  verbal  agree- 
ment consisting  of  one  of  these  eight  heads(y) ;  and  it  has 

(/)  Edih  v.    Outram,    27th  June,  (»)  Bankine   v.  Brown,    24th   Feb. 

1877,  4  R.  958.  1858,  20  D.  672  ;   Colquhonn  v,  Cale* 

{g)  Rose  v,  Johnston,  2nd  Feb.  1878,  donian  Railway  Company,  10th  Jnly, 

5  R  600.  1852, 14  D.  997. 

(A)  Stewart  v.  Stewart,  1877,  decided  (j)  Gibson's  Tfs.  v.  Fraser,  tupro, 

by  Lord  Rntherfurd  Clark,  and  reported  p.  247*  note  (c). 
Maokay*s  Praotioe,  toL  i.,  p.  485. 
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been  held  that  a  defender  who  maintained  that  a  lease  did 
not  eziflt,  could  not,  after  its  existence  had  been  established, 
amend  his  defence  so  as  to  maintain  that  certain  specified 
subjects  did  not  fall  within  it.(ik)  Even  though  the  amend- 
ment be  proposed  imder  the  guise  of  a  restriction,  still  if  it 
change  the  real  question  at  issue  it  is  incompetent.  (Q  And 
although  a  party  may  always,  so  long  as  the  question  is  not 
changed,  abandon  any  of  his  grounds  of  action,  he  could  not 
under  the  old  ^stem — and  the  reason  is  equally  applicable 
under  the  new — ^make  any  condition  that  he  was  to  be  entitled 
to  bring  a  new  action  to  enforce  them.(m)  As  a  larger  sum 
cannot  be  adjudicated  upon,  it  unfortunately  follows  that  a 
conclusion  for  interest  cannot  be  added(7i) ;  and  as  a  different 
fund  cannot  be  attacked,  it  would  appear  that  if  a  party  were 
Inrought  into  court  as  an  individual,  a  conclusion  to  hold  him 
liable  as  the  trustee  or  executor  of  another  would  be 
incompetent. 

6.  Time  of  Amendment. — ^The  time  of  amending  under  the 
new  statute  is  any  time  during  the  course  of  the  action.  Thus 
amendments  are  often  made  after  a  decision  on  the  merits  by 
the  Sheriff'-Substitute,  or  in  the  Court  of  Session  after 
decisions  by  one,  or  perhaps  both,  of  the  Sheriffs.  The 
closing  of  the  record  interposes  no  obstacle,  and  even 
aft;er  proof  has  been  led,  amendments  are  competent  (o)     In 

(k)  Forbes  v.  Watt's  Trs.,  ntpra,  p.  (o)  In  Arnott   v,  Burt,  14th  Not. 

247,  note  {e).  1872, 11  M.  62,  a  pursuer  who  had  oon- 

(Q  Paterson  v,  RobBon,  16th  Not.  eluded  his  proof  on  an  allegation  of 

1872, 11  M.  76.  forgery,  was  allowed  to  add  an  allega- 

(m)  Wilson  v.  Musselbur^  Magis-  tion  that  the  deed  had  been  insufficiently 

trates,  22nd  Feb.  1868,  6  M.  488.  attested.     In  Bose  v.  Johnstone,  tttpr<i, 

(»)  Shott*s  Iron  Company  v.  Turn*  p.  248,  note  (g),  which  was  an  appeal 

bull,  11th  Jan.  1870,  8  M.  888.  from  the  Sheriff  Court,  the  amendment 
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some  cases  opinions  have  been  given  firom  which  it  might  be 
inferred  that  the  nature  of  the  amendment  which  was  eom-* 
potent  might  be  affected  by  the  time  at  which  it  was  proposed, 
but  this  view  would  seem  hardly  warranted  by  the  statute. 
Under  the  statute  the  parties  are  entitled  to  have  the  real 
question  between  them  determined  before  they  quit  the  Court, 
and  if  a  party  proposes  to  ndse  a  point  at  so  late  a  stage  as 
to  cause  the  whole  previous  expenses  to  be  thrown  away,  or 
as  to  raise  the  suspicion  that  he  is  fighting  for  delay,  the 
proper  course  is  to  make  payment  of  the  whole  previoua 
expenses  and  consignation  of  the  amount  claimed,  condition^ 
of  permitting  the  amendment.  The  last  resource  of  all 
should  be  to  send  the  parties  re  vnfecta  out  of  Court,  merely 
that  they  may  begin  again.  The  only  limit,  it  would  seem 
to  me,  which  the  statute  could  fairly  have  contemplated,  would 
be  that  after  judgment  in  the  Inner  House  had  been  pro- 
nounced, whether  signed  or  not,  amendments  should  become 
incompetent,  (p) 

A  limit  of  another  kind  is  sometimes  set  to  the  power  of 
amendment  Where  an  action  has  to  be  brought  within  a 
certain  period,  in  order  either  that  it  may  be  brought  at  all, 
or  that  certain  kinds  of  proof  may  be  allowed,  there  is  a 
great  deal  to  be  said  for  the  view  that  the  same  period  brings 
to  a  close  the  power  of  amendment.  Effect  was  given  to  this 
view  in  a  case  decided  in  the  Court  of  Session,  and  though  the 
case  was  reversed  in  the  House  of  Lords  on  another  point, 
its  soundness  on  this  point  was  not  challenged,  (g)  This  point, 
however,  depends  upon  considerations  not  connected  with  the 
law  of  process. 

wu  made  (after  proof  and  judgment  in  1869,  7  M.  676. 

the  lower  Court)  at  the  Inner  House  (q)  Mitohellv.Stewart,lBtFeb.l8S8f 

debate.  16  S.  409 ;  and  (as  Thomson  v.  Mitchell) 

ip)  Mackenzie  v.  Munro,  17th  March  28th  July^  1840, 1  Bob.  Ap.  Oa«  162. 
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7.  Oonditions  of  Amending.— The  Sheri£f  has  an  uncon- 
trolled discretion  as  to  the  conditions  on  which  he  may  alloiv 
an  amendment  to  be  made,  whether  as  to  expenses  or 
"otherwise."  Under  the  word  "otherwise,"  the  power  to 
order  caution  or  consignation  must  be  included.  When  a  case 
is  competently  appealed,  the  appellate  judges  may  of  course 
alter  the  conditions  if  they  think  them  too  lax  or  too  severe, 
and  in  this  their  discretion  is  equally  uncontrolled.  It  is 
seldom  that  any  amendment  is  allowed,  except  upon  payment^ 
of  such  expenses  as  may  have  been  occasioned  by  the  omission 
to  state  the  matter  in  question  in  its  correct  form  originally. 

8.  ZfTect  of  Amendment. — ^When  the  amendment  has  been 
permitted,  the  party  is  in  the  same  position,  unless  some 
special  condition  to  the  contrary  have  been  attached,  as  if  the 
amendment  had  been  contained  in  the  original  pleading — save 
always  as  to  diligence.  Where  arrestment  or  other  diligence 
(inhibition,  for  example)  has  been  used  on  the  dependence,  it 
is  provided  that  the  amendment  does  not  cure,  so  as  to  preju- 
dice their  rights,  any  defect  on  which  the  defender's  creditors 
might  have  founded.  To  affect  prior  creditors,  the  arrestments 
would  have  to  be  repeated,  and  then  their  effect  would  of  course 
run  from  the  date  of  repetition.  Creditocs  in  right  of  debts 
contracted,  or  persons  whose  title  is  acquired  subsequent  to  the 
execution  of  the  original  diligence,  and  the  defender  himself, 
are  affected  by  the  amendment,  which  is  declared  to  be 
operative  to  meet  objections  stated  by  them.  In  strictness, 
the  statute  should  perhaps  have  made  the  amendment  affect 
only  those  creditors  who  came  in  right  of  debts  contracted 
after  the  amendment  was  made.(r) 

(r)  89'  &  40  Vict.  c.  70,  §  24. 


252        ORDINABT  ACnON-^OOCASIOKAL  PROCEEDINGS.    [PabtII. 

9,  Second  Amendments. — Even  under  the  old  system, 
there  never  was  any  rule,  though  there  was  a  strong  prejudice, 
against  second  amendments,  and  cases  are  to  be  found  where 
second  (8)  and  even  third  (Q  amendments  were  permitted 
Under  the  new.  system,  it  is  clear  that  no  objection  on  this 
ground  could  be  made.(u) 

10.  Mode  of  Amendment— As  the  Act  of  1876  makes  no 
change  on  the  mode  of  making  amendments  in  defended  cases, 
the  old  mode  must  be  followed  Under  it  the  amendment  is 
proposed  by  a  minute,  on  which  parties  are  heard.  If  the 
amendment  is  allowed  the  Sheriff  also  allows  (if  it  be  necessaiy) 
an  answer  to  it,  to  be  added  to  the  pleading  of  the  opposite 
party,  and  this  may,  if  it  be  long,  be  also  embodied  in  a 
minute.  An  interlocutor  is  then  pronounced  permitting  the 
amendment  and  answer  to  be  added,  and  they  are  then  added 
by  the  parties  and  authenticated  by  the  clerk.  Amendments 
are  sometimes  made  in  a  less  formal  manner.  Thus,  in 
revising  pleadings,  additions  are  often  made,  which,  strictly 
speaking,  ought  to  be  made  by  amendment,  and  if  no  objection 
be  made  at  the  time,  none  can  be  made  afterwards.  Indeed 
if  a  party,  after  an  amendment  has  been  irregularly  made, 
allows  the  action  to  proceed  as  if  it  had  been  regularly  made, 
he  will  in  any  case  foreclose  himself  from  objecting  to  it.(y) 

11.  Amendment  by  Supplementary  Sunmions.— It  has  been 

said  that  it  is  incompetent  to  try  by  other  devices  to  evade  the 
rules  as  to  amending.    Thus  it  has  been  held  that  a  supplement- 

(«)  Brodie  v.  Toxmg,  19th  Feb.  1851,  art,  2lBt  June,  1871,  9  M.  860. 

18  D.  737.  (v)  Johnstone's  Tn.  v.  Elliot,  22nd 

(0  Button  V.  DonglM,  1st  March,  Jane,   1824,  2  Shaw's  Ap.  Ca.  461 ; 

1851,  IS  B.  804.  Sellar's  Forms,  vol  i.  pp.    258,  262, 

(u)  Per  Ld.  Cowan,  Lynch  v.  Stew-  and  266. 
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ary  action  concluding  for  interest  on  the  som  daLmed  in  the 
original  action,  is  incompetent.(te;)  If  the  amount  of  interest  be 
of  importance,  it  has  been  said  that  the  party  mast  abandon 
his  original  action,  pay  expenses,  and  begin  anew  before  he  can 
recover  it  If  the  amount  does  not,  in  his  opinion,  warrant 
this  course,  he  must  be  content  to  lose  the  interest  as  the  penalty 
of  his  neglect  These  views  must  however  be  accepted  now  with 
great  reserve,  as  supplementary  summonses  or  petitions  to  bring 
before  the  Court  claims(a;)  or  per8ons(y)  omitted  in  the 
original  summons  are  matters  of  every-day  occurrence. 

12.  Appointments  to  Confess  or  Deny.— Applicable  to 
certain  cases,  there  is  a  special  power  of  pronouncing  orders 
with  a  view  to  making  the  record  specific.  When  the  record 
has  been  closed,  or  at  such  earlier  stage  as  the  Sheriff  shall 
think  expedient,  power  is  given  to  him  to  order  the  parties,  or 
either  of  them,  by  writing  under  their  hands,  **  to  confess  or 
deny"  specified  facts. (ig?)  Where  records  are  properly  framed 
and  construed  this  power  seldom  requires  to  be  used.  If  a 
party  fails  in  reply  to  a  call  upon  him  to  confess  or  deny,  he 
is  held  as  confessed  to  such  an  extent  as  the  Sheriff  thinks 
just 

13.  Ordering  Statements  of  Acconnts.^In  some  cases, 
such  as  those  which  depend  on  the  result  of  an  accounting,  a 
record  does  not  fully  bring  out  the  question  at  issue,  and  it 
may  therefore  be  expedient  that  statements  of  accounts 
should  be  lodged.  The  Sheriff  accordingly  has  it  in  his  power 
to  call  on  the  parties  to  lodge  statements  of  all  accounts 

(v)  Edinburgh   k    Glasgow   Union  1868,  6  M.  422. 

Canal  v.  Carmichael,  27th  May,  1842,  (ij)  Toung  v.  MitchellB,  12th  June, 

1  Beirs  Ap.  Ca.  316.  1874, 1  E.  1011. 

(x)  Roy    V.  HamUtons,   15th    Feb.  (?)  A.  a,  10th  July,  1889,  §  66. 
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relevant  to  the  juatter  at  i88ae.(a)  To  clear  up  sach  matten 
lorther,  he  may  alflo  order  objections  to  the  acooonts 
to  be  lodged^  aad  then  he  may  allow  answers  to  those 
objections;  and  lastly,  he  may  allow  both  the  objections 
jtnd  the  answers  to  be  revised.  Since  1853  it  Jias  been 
requisite  to  ezclade  argument  from  such  pleadings.(6) '  The 
Act  of  Sederunt  does  not  point  out  any  particular  stage  of 
the  process  as  the  proper  one  for  lodging  such  accounts  and 
relative  pleadings ;  but  as  the  Acts  of  1853  and  1876  con- 
template that  the  first  thing  to  be  done  in  all  actions  is  to 
make  up  the  record,  they  should  not  in  general  be  ordered  till 
that  has  been  done.  There  are  cases,  however,  where  to  delay 
the  accounts  in  this  way  would  be  to  waste  the  record  ;  and  in 
cases  where  the  right  to  see  the  accounts  is  not  disputed  there 
seems  no  incompetency  in  beginning  by  directing  their 
production. 

14  Res  noviter  yeniena  ad  notitiam.— Hitherto  we  have 
dealt  with  the  modes  of  stating  matters  known,  or  which  ought 
to  have  been  known,  to  the  parties  at  the  time  of  lodging  the 
pleadings  which  contained  or  should  have  contained  them. 
The  addition  of  matter  coming  to  knowledge  after  the  record 
has  been  closed  is  provided  for  by  section  58  of  the  Act  of 
Sederunt  of  1839,  which  regulates  the  lodging  of  a  "  statement 
of  any  matter  of  fact  or  document  noviter  veniens  ad  notitiam, 
or  emerging  since  the  record  was  closed."(o)  Since  the  Act  of 
1876,  this  provision  is  seldom  used,  as  rea  noviter  is  most 
frequently  added  by  way  of  amendment,  but  the  Act  of 
Sederunt  still  provides  the  strictly  accurate  method  for  its 

{a)  A.  a,  lOth  July,  18S9,  §  87.  framed  on  the  model  of  §  10  of  the 

(6)  16  k  17  Vict  c  80,  §  12.  Judicature  Act. 

<c)  A.  S.,  lOtb  July,   1889,  §  68, 
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addition,  and  as  there  may  possibly  be  cases  where  it  may  be 
advisable  still  to  use  it,  it  is  proper  that  it  should  be  described, 
and  its  competency  discussed* 

The  provisions  as  to  bringing  forward  rea  noviter  will  not  be 
allowed  to  be  used  as  a  means  for  introducing  new  evidence, 
discovered  since  the  proof  was  closed.  If  such  evidence  be 
discovered,  its  admission  must  be  applied  for  by  inking 
additional  proof,  and  its  admissibility  will  depend  on  the 
competency  of  allowing  such  proof.  ((2)  In  the  second  place,  it 
is  not  enough  to  make  a  matter  rea  noviter  that  the  party 
simply  did  not  know  of  it  when  the  record  was  closed, 
Nothing  is  res  noviter  which  it  was  in  the  power  of  the  party 
to  have  discovered  with  ordinary  care  before  closing  the 
record,  (e)  Thus,  it  was  held  that  the  ignorance  was 
inexcusable  where  attention  had  been  directed  to  the  matter 
by  a  defence  in  a  former  action ;(/)  while,  on  the  other  hand, 
the  ignorance  was  excused  where  the  facts  appeared  from 
evidence  withheld  by  the  other  party  till  the  record  had  been 
closed,  (gr) 

It  has  been  supposed  that  there  was  a  rule  that  documents 
recorded  in  the  public  records  could  in  no  case  be  founded  on 
as  rea  noviter ;  but  that  is  a  mistake,  and  such  deeds  have 
been  admitted.(i^)  It  will,  however,  be  an  element  in  con- 
sidering how  far  the  party  was  excusably  ignorant,  and  will 
raise  a  presumption  against  him.({) 


(<0  Longworth    v.  Yelverton,  10th  1867,  19  D.  840. 

March,  1865,  8  M.  646.  {g)  Bain  v.  Balfoar,  1st  June,  1888, 

(t)  Per  Lord  President  in  CampbeU  16  S.  1097. 

V.  Campbell,  10th  Feb.  1865,  3  M.  501 ;  (A)  Maitland  v.  M'Clelland,  2nd  July 

Stewart  v,  Gelot,  19th  July,  1871,  9  M.  1857, 19  D.  945. 

1057*  (i)  Grahame  v.  Grahame,  14th  June, 

(/)  North  British  Railway  Co.   v,  1825,  1  Wilson  and  Shaw,  858. 
Brown,   Gordon    &    Co.,  12th   June, 
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16.  Time  for  stating  Res  IToYiter.— By  the  Act  of  Sederunt 
it  b  made  competent  to  tender  a  statement  of  res  novUer  at 
any  time  before  final  judgment  is  pronounced.  A  party  may, 
howevery  foreclose  himself  from  the  right  to  make  the  state- 
ment if  he  delay  to  do  so,  after  discovering  the  &ct  or  docu- 
ment, until  another  material  step  in  the  process  (such  as  a 
proof)  has  been  taken,  (y) 


16.  Mode  of  stating  Res  Noviter.— The  mode  of  making 
a  statement  of  res  noviter  is  somewhat  complicated.  The  party 
begins  with  a  motion  for  leave  to  lodge  it.  The  Sheriff  then 
appoints  him  to  give  in  a  condescendence,  stating  in  a  first 
part,  the  alleged  res  noviter,  and,  in  a  second  part,  the  cir- 
cumstances under  which  it  only  recently  came  to  his  know- 
ledge. The  Sheriff  may,  if  he  see  cause,  appoint  the  other 
party  to  answer  the  second  part  The  Sheriff  then  determines, 
upon  proof  or  otherwise,  whether  the  rea  noviter  is  to  be 
added.  At  the  same  time  he  determines,  or  specially  reserves, 
the  point  of  expenses.  If  he  is  of  opinion  that  the  res  noviter 
ought  to  be  added,  he  pronounces  an  order  to  that  effect,  and 
appoints  the  opposite  party  to  answer  the -first  part  of  the  con- 
descendence. The  proceeding  finishes  by  the  record  being 
closed  of  new  upon  the  additional  papers,  (i) 

(j)  Hansen  v,  Craig,  16ih  July,  1858,  of  a  fact  "emerging"  after  the  reoord 

20  D.  1306.  is  closed.    The  forma  will  be  found  in 

{k)  A.  &,  10th  July,  1839,  §  58.    This  Sellar,  voL  I  p.  275. 
mode  is  equally  applicable  to  the  case 
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Section  V. — Of  Abandoning,  Conjoining,  and  Sisting 

Actions. 


ABANDONINa  AOnON& 

1.  Mode  of  Abandoning. 

2.  Time  of  Abandoning, 

3.  MintUe  of  Aband&nmenL 
4  Condition  ae  to  Expenset, 
6.  BequisiU  InUrloctUore. 

6.  Whether    Partial  Abandonment 

competent. 

CONJOININO  ACnONS. 

7.  Power  of  Conjoining. 

8.  When  proper  to  Conjoin — Case  of 

Parties  being  the  same. 


9.  Whenproper  to  Conjoin — Case  of 
Parties  not  being  the  same. 

10.  Neither  Parties  nor  Matters  at 

issue  the  same. 

11.  Time  of  Conjoining. 

12.  Mode  and  Effect  of  Conjoining. 

13.  €f  Disjoining  Actions. 

8ISTINO  AOTIOire. 

14.  Power  of  Sisting  Actions. 

15.  Sisting      to     have     JDocument 

Stamped. 


ABANDONING  ACTIONS 

The  power  to  abandon  an  action,  and  to  commence  pro* 
ceedings  anew,  is  a  power  given  to  pursuers,  to  meet  the  case 
of  their  finding  that  the  action  has  been  mismanaged  in  some 
fatal  respect,  and  to  enable  them  to  save  the  time  that  would 
be  lost  in  going  on  to  have  the  action  dismissed,  or  to  the  still 
worse  event  of  having  a  decision  pronounced  adverse  to  the 
claim^  The  power  is  considered  to  be  under  sufficient  control 
when  payment  of  expenses  is  made  a  condition  of  the  right  to 
abandon.  There  is  no  similar  power  to  a  defender  who  finds 
that  he  has  mismanaged  his  defence. 

L  Mode  of  Abandoiumg: — Before  enrolment,  the  action  may 
be  abandoned  by  a  letter  from  the  pursuer,  coupled  with  an 
express  renunciation  of  it  in  the  new  action  brought  in  its 
stead,  (a)  This  renunciation  ought  to  be  contained  in  the 
new  petition ;  but  it  is  not  too  late  if  it  be  stated  in  the  revisal 

(a)  LaidlAW  v.  Smith,  8th  MMcb,  1884, 12  a  MS. 

S 
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of  the  condescendence.  (6) '  It  is  erroneous,  however,  to  suppose 
that  a  letter  alone  is  sufficient  to  effect  the  abandonment  of  an 
action  which  has  not  been  enrolled,  (c)  It  must  be  corroborated 
judicially  in  some  shape.  A  minute  tendered  at  the  bar  in 
the  new  action  is  enough.(cl) 

After  enrolment,  the  abandonment  of  actions  is,  in  practice, 
regulated  entirely  by  the  Act  of  Sederunt  of  1839,  though 
there  seems  to  have  been  no  express  repeal  of  the  old  common 
law  power  of  abandoning,  which,  before  litiscontestation,  was 
exercised  by  the  pursuer  passing  from  the  instance  on  payment 
of  the  defender's  expenses  ;(e)  and,  after  litiscontestation,  was 
carried  out  by  pronouncing  decree  of  absolvitor,  and  dealing 
with  expenses  as  to  the  Court  might  seem  right  (/)  The 
common  law  powers  are  almost  in  disuse,  and  are  of  no  conse- 
quence, because  the  remedy  before  litiscontestation  is  the  same 
as  in  the  Act  of  Sederunt ;  and  the  discretion  which,  after  litis- 
contestation, was  exercised  in  regard  to  expenses,  was  obtained 
at  the  cost  of  the  pursuer  having  to  submit  to  decree  of  absolvitor. 

The  provisions  of  the  Act  of  Sederunt  are,  that  "  it  shall  be 
competent  to  the  pursuer,  before  any  interlocutor  of  absolvitor 
is  pronounced,  to  enter  on  the  record  an  abandonment  of  the 
cause  on  paying  full  expenses  to  the  defender,  and  to  bring  a 
new  action  if  otherwise  competent,  (gr) 

2.  Time  of  Abandoning. — In  the  Court  of  Session  the  clause 
of  the  Judicature  Act  corresponding  with  the  clause  above 

(&)M'AaIa7v.Cowe,  18th  Dec.  1878,  (e)  KnowB  v.  Irvine,  March,   1588, 

1  R.  807.  M.  12,125 1  Gamoosie,  18th  Dee.  1^69, 

(c)  Per   Lord    Deas   in  CampbeU*B      M.  12,134  ;  Stair  4,  40,  8. 

TruBtees  v.  Campbell,  8rd  July,  1868,  (/)  Jolly,  10th  June,  1625,  M.  12,129; 

1  M.  1016.  Caledonian    Iron   Company  v.   Clyne, 

(d)  Nelson  v.  Gordon,  26th  June,  14th  Dec.  1881,  10  S.  188 ;  Hare  v. 
1874, 1 B.  1093.    An  award  of  expensea  Stein,  8th  June,  1882,  9  R.  910. 

was  here  made  against  the  pursuer.  {g)  A.  S.,  10th  July,  1839,  §  61. 
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quoted  gives  no  power  of  abandoning  till  the  record  has  been 
closed.  (&)  In  the  SheriiBF  Court  there  is  no  such  limitation. 
In  the  Act  of  Sederunt  passed  in  1828,  to  carry  out  the 
Judicature  Act,  another  limitation  was  put  on  the  power  of 
abandonment  in  the  Court  of  Session,  so  as  to  make  it  incom- 
petent to  abandon  not  only  after  actual  absolvitor,  but  after 
any  interlocutor  "leading  by  necessary  inference  to  such 
absolvitor."({)  This  limitation  is  not  repeated  in  the  Act  of 
Sederunt  of  1839.  It  is  the  actual  pronouncing  of  judgment 
which  ends  the  power,  and  though  opinions  may  have  been 
delivered  fatal  to  the  pursuer's  case,  he  is  in  time  to  abandon  so 
long  as  the  terms  of  the  interlocutor  of  absolvitor  are  not  settled.(ib) 

3.  mnnte  of  Abandonment. — ^The  pursuer  must  enter  his 
abandonment  on  the  record.  This  is  done  by  minute.(Q 
Formerly  it  was  common  for  the  minute  to  contain  an  offer 
to  pay  expenses,  and  a  reservation  of  right  to  bring  a  new 
action,  but  the  Court  of  Session  have  decided  that  this  is 
irregular,  and  that  the  minute  in  that  court  should  simply 
be—*''  abandon  this  cause  in  terms  of  the  statute."  In  like 
manner,  the  minute  in  the  Sheriff  Court  should  contain  no 
qualification  or  reservation.(m) 


{h)  6  Gm.  IV.  e.  120,  §  10.  The 
oonunon  Uw  power  wm  sufficient  before 
clofling. 

(»)  A.  S.,  11th  July,  1828,  §  116. 
Sabetuitielly,  however,  the  proTisions 
are  the  same;  Kermaok  v.  Kermadc, 
27th  Nor.  1874,  2  R.  166.  (The  point 
settled  in  this  case  was,  that  a  pursuer 
oould  abandon  alter  an  interlocutor 
limiting  his  proof  to  writ  or  oath.) 

(it)  Western  Bank  v.    Baird,    20th 


March,  1862,  24  D.  869. 

(I)  An  agent  should  have  express 
authority  from  his  client  to  abandon  | 
Urquhart  v,  Grigor,  12th  June,  1867, 
19  D.  868 ;  Orr  v.  Meikle,  6th  July, 
1867,  89  a  Jur.  667 ;  and  Mackay's 
Practice,  toL  i,  p.  188.  Abandonment 
is  within  counsel's  power ;  Duncan  v, 
Salmond,  6th  Jan.  1874, 1  B;  829. 

(m)  Adamson  v.  Guild,  28th  June, 
1867,  6  M.  847. 
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4.  Condition  u  to  Expenses. — ^Payment  of  expenses  is  a 
condition  precedent  of  abandonment.  Though  an  interlocutor 
holding  the  action  abandoned  has  been  pronounced,  the  action 
will  subsist  till  the  expenses  have  been  fixed  and  decerned  for, 
and  a  new  action  will  be  incompetent  until  actual  payment 
If  the  defender  delay  to  proceed  to  settle  the  question  of 
expenses,  the  pursuer  may  consign  a  suitable  amount,  and  the 
defender  will  be  held  in  the  new  action  as  barred  from 
objecting.(ii)  The  case  in  which  this  was  settled  perhaps 
went  too  far  in  holding  that  it  was  sufficient  to  consign  the 
amount  after  the  new  action  had  been  brought.  It  has  been 
held — and  the  necessity  for  the  decision  must  be  regretted — 
that  a  new  action  was  incompetent  because  the  summons  was 
served  on  the  day  before  decree  for  expenses  was  pronounced  in 
the  abandoned  action ;  and  that  even  accepting  payment  of  those 
expenses  did  not  preclude  the  defender  from  stating  this  plea.(o) 

*'FuIl  expenses"  in  the  Act  of  Sederunt  mean  the  expenses 
as  between  party  and  party,  without  being  subject  to  any 
modification,  but  do  not  mean  expenses  as  between  agent  and 
client  (p) 

6.  Beqnisite  Interlocntors.— In  addition  to  the  minute  and 
the  payment  of  the  expenses,  the  abandonment  to  be  complete 
requires  to  be  sustained  by  an  order  of  the  Court.  This  is 
absolutely  necessary,  and  if  the  Sheriff  should  mistakenly 
refuse  to  pronounce  such  an  order  the  pursuer  must  appeal.  (9) 

(n)  Lawion  v.  Low,  Ist  July,  1845,  {q)  Gonnack  v,  "Waten,  28th  Feb. 

7  D.  960.  1840,   8  D.  889.     (In  this  case  the 

(o)  Aitken  v.  Dick,  7th  July,  1863,  Sheriff  refused  to  hold  the  aotion  as 

IM.  1088.   The  principle  was  confirmed  abandoned  till  it  should  appear  what 

in  Kennedy  v,  Maodonald,  12th  Jnne^  had  become  of  some  steps  of  process 

1876,  8  R.  818.  which  the  pnrsaer's  agent  had  with- 

[p )  Lookhart  v,  Lockhart,  16th  July,  drawn.)    Mnir  9,  Barr,  2nd  Feb.  1849, 

1846,  7  D.  1046.  11  D.  488. 
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The  proper  form  of  order  is,  "  to  hold  the  action  as  abandoned 
nnder  the  condition  and  reservation  contained  in  the  Gist 
section  of  the  Act  of  Sederunt  of  10th  July,  1839."  The 
order  should  contain  no  other  conditions  or  reservations.(r)  It 
is  unnecessary  to  "dismiss"  the  action;  and  wrong  to  pro- 
nounce absolvitor.  Sometimes  the  order  is  pronounced  at 
once  on  the  minute  of  abandonment  being  lodged,  and  some- 
times not  till  after  the  receipt  for  the  expenses  has  been 
produced,  but  there  is  no -material  di£ference  between  the  ways, 
and  though  the  latter  seems  fully  the  more  accurate,  the 
former  seems  that  followed  in  the  Court  of  Session* 


6.  Whether  Partial  Abandonment  competent — It  has 

not  been  decided  whether  it  is  competent  to  abandon  part  of 
&n  action.  After  decree  disposing  of  part  of  the  conclusions  ' 
has  been  pronounced,  it  would  appear  quite  competent  for  the 
pursuer  to  abandon  the  remaiiider,  as  that  remainder  would 
then  be  the  whole  action  before  the  Court ;  but  the  question 
is  more  difficult  whether  a  pursuer  can  abandon  a  part  of  his 
action,  go  on  with  the  remainder,  and  bring  a  new  action  as 
to  the  abandoned  part  ?  Of  course  he  may  restrict  the  con- 
clusions^ of  his  summons,  but  the  result  of  doing  that  would 
be,  that  the  points  cut  out  by  the  restriction  would  be  held  as 
given  up  by  him.  The  difficulty  is,  whether  he  can  so 
abandon  part  of  the  conclusions  as  to  reserve  right  to  biing  a 
new  action  on  them  ?  and  on  that  question  the  considerations 
of  weight  seem  to  be,  that  while  the  Act  of  Sederunt  neither 
expressly  authorises  nor  even  contemplates  such  a  course,  to 
follow  it  would  be  to  subject  the  defender  to  an  accumulation 
of  actions.  («) 

(r)  See  Western  Bank  v.  Baixd,  it^pra,      MaaselbuTgli,  22iid  Feb.  1868,  6  Macph. 
p.  259,  note  {k),  488,  and  fiay  v.  Earl  of  Morton,  6th 

(«)   See   Wilson   v.  Magirtratei   of      June,  1862,  24  D.  1054. 
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GOKJOnONQ  ACTIONS. 

7.  Power  of  Ooxdoininff.— When  actions  in  Court  depend 
between  the  same  parties,  or  relate  to  the  same  matter,  it  is 
frequently  desirable  to  conjoin  them,  so  as  to  save  trouble 
and  expense.  No  special  regulations  have  been  made  direct- 
ing  when  or  how  this  should  be  done.  Each  case  is  judged 
of  by  itself,  and  it  is  purely  in  the  discretion  of  the  Court  to 
say  when  it  should  be  done.  In  the  Court  of  Session,  where 
each  Division  and  each  Lord  Ordinary  forms  a  distinct  Court, 
there  is  often  used  a  proceeding,  short  of  conjoining,  called 
remitting  ob  contingeTitidm,  by  which  connected  actions 
enrolled  before  di£ferent  judges  are  transferred  so  as  to  bring 
them  before  the  same  judge.  The  rules — ^partly  statutory 
— ^under  which  this  is  done  need  not  be  considered  here, 
because  there  is  no  practice  (however  useful  it  might  occa- 
sionally  be)  of  remitting  causes  from  one  Sheriff  Court  to 
another  ;(t)  and  in  the  Sheriff  Courts  where  there  is  more 
than  one  judge,  the  rolls  are  kept  apart  for  convenience  only, 
and  causes  may  be  transferred  from  one  judge  to  another  at 
the  discretion  of  the  Sheriff 

8.  When  proper  to  Ooiyoin— Case  of  Parties  being  the 

same. — ^If  the  parties  are  the  same,  there  is  such  an  obvious 
convenience  in  having  the  actions  disposed  of  together  that 
there  will  be  a  disposition  to  conjoin  them  if  the  subject- 
matter  of  the  one  is  connected  with  that  of  the  other,  though 
the  connection  may  not  be  very  close.  There  must,  how- 
ever, be  something  to  be  gained  by  the  conjunction,  in  the 
way  of  either  shortening  or  simplifying  the  investigation  ai^d 
the  settlement  of  the  questions  at  issue ;  and  it  will  not  be 

{t)  There  is  an  exception  in  mwitiine  casecr  (wjiich  see  infra),  and  in  cases  under 
I  46  of  the  Act  of  1876,  explained  iupra,  pp.  76  and  76. 
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done  if  it  is  to  prejudice  the  rights  of  either  party,  (u) 
Thus,  though  the  parties  were  the  same,  and  the  subject- 
matter  was  ahnost  the  same,  the  Court  refused  to  conjoin 
where  the  effect  would  have  been  to  give  the  defenders  the 
benefit  in  regard  to  the  whole  case  of  certain  pleas  which 
they  had  stated  in  the  second^  but  had  omitted  to  state  in 
the  first  action.(t;)  Conjunction,  in  like  manner,  will*  be 
refused  if  it  is  to  have  the  effect  of  giving  to  a  party  the 
benefit  of  a  plea  of  compensation  to  which  he  is  not  entitled  (ti;) 
The  motion  for  conjunction  may  be  refused  on  grounds  of 
expediency,  as,  for  instance,  if  it  be  desirable  to  have  the  one 
action  tried  before,  or  in  a  different  manner  from  the  other. 


9.  When  proper  to  Ooi\]oin— Case  of  Parties  not  being 
the  same. — Even  though  the  parties  be  not  exactly  the  same, 
actions  as  to  the  same  matter  may  be  conjoined  if  there  be 
the  prospect  of  great  convenience  in  doing  so,  in  the  way  of 
making  one  record  or  one  proof  serve  for  all.  Thus  two 
actions  were  conjoined  where  different  pursuers  were  making 
the  same  demand  on  a  defender,  (a;)  Actions  were  also  con- 
joined where  the  same  pursuer  prosecuted  different  defenders 
in  regard  to  the  same  matter.  (^)  In  the  same  way,  counter 
actions  may  be  conjoined,  although  the  pursuers  of  the  one 
may  not  be  altogether  the  same  as  the  defenders  in  the  other, 
provided  that  both  actions  are  such  as  to  make  it  desirable  to 


(«)  Wauchope  v.  The  North  British 
Railway,  6th  March,  1862,  4  Maoqueen 
Ap.  Ca.  848. 

(v)  National  Exchange  Company  v. 
Drew  A;  Dick,  12th  July,  1861,  23  D. 
1278. 

{w)  MCLeay  v.  Bose,  17Ui  Feb.  1826, 
4  a  481. 

{x)  Lindsay  «  Chapman,  2Srd  Feb. 


1826,  4  a  490.  The  Employers 
LiabiHty  Act,  1880  (a  42,  §  6)  contains 
a  special  power  of  this  kind. 

{y)  Bucdeuch  v.  Cowan,  23rd  Feb. 
1866,  4  Id.  475 ;  affirmed,  80th  Nov. 
1876,  4  R.  (H.  L.)  14.  The  defenders 
were  charged  with  causing' nnisaaoes 
in  a  river  at  different  stages  of  its 
course. 
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have  all  the  parties  in  the  field  while  settling  each  of  thenL(0) 
This  principle  does  not  apply  where  the  second  action  is  one 
of  relief,  brought  by  the  defender  of  the  first  against  some 
third  party ;  for,  though  both  actions  are  (in  a  certain  sense) 
in  regard  to  the  same  matter,  the  defender's  liability  in  the 
first  may  depend  upon  quite  di£ferent  connderations  fix)m  his 
right  to  relief  in  the  second.(a) 

10.  Neither  Parties  nor  Matters  at  issue  the  same.— If 

neither  the  parties,  nor  the  grounds  of  .action,  nor  yet  the 
remedies  claimed,  be  the  same,  the  cases  will  not  be 
conjoined ;  even  though,  in  regard  to  each  of  these  particulars, 
the  actions  should  be  closely  connected  In  such  a  case  the 
difficulties  of  keeping  separate  what  pertained  to  each  action 
would  more  than  counterbalance  any  saving  gained  by  having 
a  joint  inquiry.  (6) 


IL  Time  of  Ooiyoiniog. — ^Both  actions  must  be  in  depend- 
ence and  must  before  the  same  Court.  It  is  desirable,  also, 
that  they  should  both  be  at  the  same  stage  ;  and,  if  possible, 
this  stage  should  be  before  closing  the  record.  When  they 
are  not  in  the  same  stage  the  first  action  may  be  delayed  until 
the  second  has  been  brought  up.  After  a  proof  has  been 
taken  in  one  of  the  actions,  it  can  only  be  in  very  special  cir- 
cumstances that  it  will  be  desirable  to  conjoin  it  with  another, 
in  which  proof  has  not  been  taken. 

12.  Mode  and  ElTect  of  Ooqj oining.— The  mode  of  coDJoin- 
ing  is  by  writing  an  interlocutor  to  that  effect  in  both  actions  ;(c) 

(c)  Ma>owaU  V.  CampbeU^  17th  Feb.  Feb.  1837, 15  &  494. 
1888,  16  a  629.  (5)  Western  Bank  v.  Doogliui,  20th 

(a)  Mackftj  V.  Greenhill,  14th  July,  March,  1860,  22  D.  447. 
1858,  20  D.  1251 ;  Gray  v.  K91T,  7th         (e)  SeUap'a  Fonna,  70L  i  p.  275. 


and  thereafker  both  prooesBes  proceed  together.  The  inter* 
locntora^  after  conjimctioiiy  are  writtea  oa  the  interioeator 
sheet  of  the  principal  action,  or  on  a  new  inteilocntor  sheets 
and  all  steps  takoi  are  iq>plicable  to  both.  Steps  taken  before 
oonjoining  remain  applicable  cmly  to  the  action  in  which  they 
have  been  taken,  unless  there  has  been  an  express  consent  or 
order  at  the  time  of  conjoining  that  they  should  be  applicable 
to  both.  In  disposing  of  the  conjoined  actions  all  conclusions 
should  be  specially  disposed  of,  so  as  distinctly  to  show  what  is 
done  in  each  action. 

13L  Of  Diqoininff  Actions. — Actions  which  have  been  con* 
joined  may  be  disjoined  at  any  time.  For  example,  this  has 
been  done  where  it  has  turned  out  that  it  would  be  better 
afler  all  to  try  one  of  them  before  the  other.(€Q  If  they  haye 
a  joint  record,  it  may  remain  the  record  in  the  leading  action^ 
and  a  new  record  may  be  made  up  in  the  other. 

sisTma  AcnoNa 

14  Power  of  Sisting  Actions.— The  power  of  sisting  an 
action  is  a  power  by  which  the  action  is  delayed  until  either 
the  pursuer  or  the  defender  shall  have  ti&en  some  particular 
proceeding  or  until  some  decision  has  been  given  or  some  event 
has  happened  for  which  it  is  desirable  to  wait  It  is  always 
a  question  of  discretion  whether .  the  Sheriff  should  sist,  and 
the  only  general  rule  which  can  be  laid  down  is  that  a  sist 
will  not  be  granted,  unless  its  expediency  be  made  clearly  to 
appear. 

The  actions  which  it  is  competent  to  sist  are  usually 
petitory  actions  which  a  pursuer  has  brought  too  soon ;  for 
example,  where  he  ought  first  to  have  brought  a  reduction 

{d)  Turner  v.  Tonnook'f  Trustee,  29th  Jan.  1864j  2  M.  509. 


266        ORDINABT  ACnON — OCCASIONAL  PBOCEEDIKOS.    [PittrlL 

to  clear  away  some  deed  establishing  the  defender's  right,(e) 
or  to  have  brought  a  deGlarator,(/)  or  proving  of  the  tenor,(^) 
to  establish  his  own  right.  In  such  cases  the  first  process  is 
sisted  for  a  reasonable  period^  to  allow  the  pursuer  to  bring  the 
requisite  action.  The  same  principle  applies  where  a  pursuer 
brings  an  action  in  circumstances  where  he  ought  to  have 
waited  for  the  completion  of  proceedings  already  in  depend* 
ence,(h)  or  where  there  are  other  actions  depending  in  Court 
which  will  settle  the  same  point  as  that  in  which  he  is 
interested. 

In  other  cases  the  power  is  exercised  to  enable  the  defender 
to  bring  an  action  to  constitute  some  defence  which  he  is  not 
allowed  to  plead  by  way  of  exception.  Here  the  process  is 
listed  to  allow  the  defender  to  bring  the  requisite  action. 
The  power  of  sisting  must  not^  however,  be  used  so  as  to  give 
the  benefit  of  pleas  to  a  defender  to  which  he  has  no  right. 
It  is,  for  example,  incompetent  to  sist  an  action  for  a  liquid 
claim  till  an  illiquid  claim  is  constituted ;  though,  if  the  action 
for  the  latter  be  almost  completed,  there  is  a  discretion  to  sist 
the  former  for  a  short  period,  on  the  authority  of  the  maxim, 
Quod  stati/m  liquidari  potest  pro  jam  liquido  habetv/r.(i) 

Sisted  actions  may  be  revived  by  recalling  the  sist,  which 
may  be  done  either  on  the  completion  of  the  proceedings  for 
which  it  was  allowed,  or  on  the  &ilure.  of  the  proper  party  to 
proceed  diligently  with  them. 

16.  Sisting  to  have  Document  Stamped.— Where  either 

(e)  Binell  v.  Dundee  Gaol  CommiB*  (g)  Officers  of  Ordnaiice  v.  Wood,  8th 

sionera,  26Ui  Not.  1856,  29  Juriat,  46  ;  March,  1826,  3  S.  629. 

M'Laren  v.  Steele,  13th  Not.  1857,  20  {h)  Gird  wood  v.  Hercules  Insurance 

D.  48.  Co.,  2nd  Feb.  1838,  11  S.  851. 

(/)  Loudon  V,  Toung,  2lBt  May,  1856,  (t)  Munro  v.  Macdonald's  Executors, 

18  D.  856.     Smellie  v.  Thomson,  9th  80th  March,  1866,  4  M.  687.    Erskine 

July,  1868,  6  M.  1024.  8,  4,  16. 
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party  produces  and  founds  on  a  document  which  requires  to 
be  stamped  before  it  can  be  looked  at  by  the  Courts  it  is 
competent  to  sist  the  action  for  a  reasonable  time^  to  enable 
the  party  to  get  the  stamp  affixed  by  the  proper  authorities* 
The  better  course^  however^  in  general,  is  to  pay  the  stamp- 
duty  and  penalties  to  the  Clerk  of  Court,  on  the  production  of 
the  document  as  evidence.  This  is  done  in  terms  of  a  provi- 
sion in  the  Stamp  Act  of  1870.(^')  It  is  not  regular,  however, 
at  this  stage  to  determine  any  question  as  to  who  is  to  be 
liable  for  the  expenses  of  the  post-stamping.  These  must  be 
borne,  in  the  first  place,  by  the  party  who  is  obliged  to  found 
on  the  deed  ;(k)  though^  if  the  deed  be  a  bilateral  one,  and  he 
succeed  in  his  action,  the  Court  may,  and  in  general  will,  in 
dealing  with  the  expenses  of  the  action  award  to  him  the  half 
of  what  the  stamping  has  cost.(Q  It  will  not,  however,  award 
him  any  portion  of  these  expenses  if  the  deed  have  been 
unavailing  to  make  out  his  case,  and  be  one  to  which  the 
other  party  had  no  occasion  to  refer,  (m) 


0')  83  ft  34  Vict  o.  97,l§  16,  the  first 
]>ftngTap]i  of  which  is  In  these  terms: — 
"Upon  the  production  of  an  instnx* 
ment  chargeable  with  any  duty  as 
evidence  in  any  court  of  ciyil  judicature 
in  any  part  of  the  United  Kingdom, 
the  officer  whose  duty  it  is  to  read  the 
instrument  shaU  call  the  attention  of 
the  judge  to  any  omission  or  insuffi* 
dency  of  the  stamp  thereon,  and  if  the 
i«*um«rti.«ne  which  «.yl,g^yb. 
stamped  after  the  execution  thereof,  it 
may,  on  payment  to  the  officer  of  the 
amount  of  the  unpaid  duty,  and  the 
penalty  payable  by  law  on  stamping 
the  same  as  aforesaid,  and  of  a  further 
sum  of  one  pound,  be  received  in 
eTidenoe,  saying  all  just  exceptions  on 


other  grounds.'*  The  second  paragraph 
directs  the  officer  to  grant  a  receipt 
for,  register  and  report  the  payment. 
The  third  paragraph  authorises  the 
Gommissionezs  of  InUnd  Bevenue  to 
put  a  denoting  stamp  on  the  instru- 
ment. 

{k)  Nefl  V.  LesUe^  19th  March,  1867, 
5  M.  634. 

{I)  M'DouaU  V.  Caird,  19th  July, 
1870,  8  M.  1012 ;  Wylie  ft  Lochhead 
V.  Times  Fire  Assurance  Co.,  15th 
March,  1861,  28  D.  727. 

(m)  Hislop  v,  Thomson,  20th  March, 
1878,  6  R.  794.  The  objection  to  the 
stamp  cannot  be  waived  or  evaded; 
Cowan  V.  Stewart,  24th  May,  1872,  10 
M.785. 
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Section  VI. — Op  Occasional  Procesdinos  in  the  way  of 

P&OOF. 


JUDICIAL  EZAMINATION& 

1.  When    Judicial    JExamuMiicn 

compiicnU 

2.  Time  of  taking  ExamiruUion, 

3.  Mode  of  taking  JEoBominaUon, 
4  Party  Failing  to  Appear, 

6.  Effect  of  Admienons, . 

« 

JUDICIAL  YIBITATIONS. 

6.  How  Judicial  Vititationa  made. 
*  7.  FurpoH  of  ViiitatioM, 

BEMITS  TO  REPORT. 

8.  When  competent  to  make  Bemit, 

9.  BemiU  not  of  Consent, 

10.  Bemite  of  Consent 

11.  Tim^  for  Remitting, 

12.  Of  Objections  and  Answers  to 

Beports. 

13.  Expense  of  Bq>orL 


OOlOOSaiONS  TO  TAKS  EVIDENCB. 

14.  When  competent  to  issue  Comr 

missions. 

15.  Tims   and   Mode   of   granting 

Commission, 

16.  How  Witnesses  cited  under  Cotnr 

mission.  .  .     . 

17.  Conduct  of  the  Examination, 

18.  Circumducing  Time  for  Bepori' 

ing. 

19.  B^^orting  the  Commission, 


PROOF  TO  LIB  IN  RBTEKTIS. 

20.  When  competent  to  Wtke  Proof  in 

letentia. 

21.  How  Proof  in  retentis  taken. 

22.  Effect  of  Proof  in  retentia. 


The  way  in  which  proof  is  usually  taken  has  been  explained^ 
but  there  are  certain  auxiliary  proceedings  which  require 
explanation. 

Sometimes  it  is  thought  that  if  the  parties  are  themselves 
examined  in  presence  of  the  Judge  as  to  their  statements  on 
record,  proof  may  be  avoided  or  shortened;  and  before  the 
period  at  which  it  was  made  competent  to  examine  the  parties 
as  witnesses  such  judicial  examinations  were  in  occasional  use. 

Occasionally  questions  occur  as  to  localities  and  particular 
thicgs,  where  it  would  facilitate  the  taking  or  under- 
standing of  a  proof  that  the  judge  had  seen  them ;  and  it  is 
therefore  necessary  to  say  a  few  words  as  to  the  rules  under 
which  judicial  visitations,  as  they  are  called,  are  conducted. 


.Gfi.IIl^&TLl  JITDIGIAL  EXAMINATI0N8.  S6d 

Instead  of  the  Judge  himself  going  to  make  such  an  inves- 
tigation, he  may — and  this  is  the  more  common  proceeding-"^ 
remit  to  some  person  of  skill  to  examine  and  make  a  report. 
This  power  is  used  also  in  cases  where  laborious  investigations 
are  required  into  complicated  matters  of  facts  which  it  is 
impossible  for  the  Sheriff  to  undertake, — such  as  into  the  state 
of  the  accounts  between  two  parties, — ^where  it  is  expected 
that  a  careful  examination  by  a  skilled  person  may  bring  out 
or  lessen  the  number  of  the  points  at  issue. 

With  respect  to  the  proof  itself,  it  may  happen  that 
witnesses  are  unable  to  attend,  and  therefore  it  must  be 
considered  when  it  is  competent  to  issue  commissions  to  take 
their  evidence,  and  under  what  rules  such  commissions  are 
carried  out. 

Lastly,  it  is  requisite  to  provide  for  an  emergency  which 
may  occur,  of  there  being  danger  that  evidence  may  be  lost 
before  the  arrival  of  the  proper  opportunity  of  bringing  it 
forward.  'The  way  in  which  this  is  provided  for  is  by  issuing 
a  commission  to  take  the  evidence  to  lie  in  retentia.  Such  a 
commission  would  precede  in  its  issue  any  other  commission 
or  proof  in  the  cause  ;  but  as.  what  has  been  or  will  be  said  in 
regard  to  those  others  will  leave  little  to  be  said  as  to  this,  it 
will  be  convenient  to  take  the  subjects  in  the  order  in  which 
they  are  here  mentioned. 


JUDICIAL  EXAIOKATIONS. 

1.  When  Judicial  Examination  competent— Even  before 
the  Evidence  Act  of  1853  had — ^by  rendering  it  competent  (in 
most  cases)  to  examine  parties  to  a  suit  as  witnesses — thrown 
judicial  examinations  into  almost  total  disuse,  their  use  was 
coming  to  be  rare.    They  are  hardly,  if  at  all,  used  now.    Even 
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in  the  kind  of  cases  (such  as  filiation  cases)  where  their  use 
was  formerly  the  most  frequent,  the  practice  of  using  them, 
except  under  veiy  special  circumstances,  is  condemned.(a) 
However,  their  use  is  still  competent.(&)  The  rules  concerning 
judicial  examinations  will  bo  found  principallj  in  sections  66 
and  67  of  the  Act  of  Sederunt  of  1839. 

It  is  in  the  discretion  of  the  Judge  to  allow  or  refuse  a 
judicial  examination,  and  in  general  it  will  not  be  allowed 
unless  there  be  some  solid  ground  for  suspecting  the  undue 
concealment  of  material  facts  by  one  or  other  of  the  parties,(c) 
and  some  reasonable  expectation  that  the  examination  will 
throw  light  on  them.(cl)  There  are  two  cases,  however,  where 
it  is  incompetent  to  take  a  judicial  examination  if  the  party  to 
be  examined  objects  to  it.  The  first  of  those  is,  where  the 
party  is  being  sued  for  some  act  for  which  he  could  be  prose- 
cuted as  a  criminal ;(«)  though  if  he  be  safe  from  punishment 
— for  instance,  firom  his  having  been  taken' as  King's  evidence 
— ^he  is  even  here  liable  to  examination.(/)  The  second  is, 
where  the  proof  is  limited  by  law  to  writ  or  oath  \{g)  and  here 
also  there  is  an  exception  when  there  are  circumstances  of  the 
kind  which  let  in  parole  proof.  (&) 


2.  Time  of  taking  Examination.— The  proper  time   for 


(a)  See  the  Ute  Lord  Gh)Tdoii*8  re- 
mArko  on  it  in  Soottish  Law  Mag. 
BeportSi  yoL  i  p.  171. 

(6)  See  the  reservation  in  the  Evi- 
denoe  Act  of  1868,  §  6. 

(c)  See  A  B  V.  C  D,  23rd  Dec  1848, 
6  D.  846. 

(cQ  A  very  full  account  of  the  law, 
dearly  etated,  will  be  found  in  Dickson 
on  Evidence,  §§  1394-1404. 

(e)  Niflbet  r.  Cullen,  Irt  Feb.  1811, 


(/)  Jantzen  v.  Easton,  8rd  Feb.  1814, 
F.  O. 

ig)  M<Maater  v.  Brown,  28th  Jan. 
1829,  7  S.  337  ;  CampbeU  v.  Hill,  29th 
Kov.  1826,  5  S.  54 ;  Little  v.  Smith, 
9th  Deo.  1845,  8  D.  265. 

(A)  Fell  V.  Lyon,  16th  Feb.  1830, 
8  S.  543 ;  CampbeU  v.  Tomer,  24th 
Jan.  1822,  1  S.  266  ;  Caimcross,  6th 
March,  1824, 2  S.  774  ;  cited  in  Wilson's 
edition  of  Thomson  on  Bills,  p.  61. 
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taking  a  judicial  examination  is  after  the  record  has  been 
closed  and  before  proof  has  been  ordered.  It  is  not  incom- 
petent  though  it  would  be  obviously  unfair  before  closing  the 
record ;  and  after  an  order  for  proof  had  been  pronounced  it 
would  be  irregular,  though  its  competency  has  been  admitt6d.(t) 
After  the  examination  of  any  of  the  witnesses  it  becomes  still 
more  irregular ;  ( j)  and  it  will  not  be  allowed  after  the 
examination  of  the  party  in  question  as  a  witness,(A;)  or  (still 
more  clearly)  after  a  reference  to  his  oath. 

3.  Mode  of  taking  Examination.— A  time  is  fixed  by 
interlocutor  for  taking  the  judicial  examination.  The  party  to 
be  examined  is  appointed  to  attend  personally,  and  answer  such 
interrogatories  as  the  Sheriff  shall  think  proper.  The  exam- 
ination takes  place  in  presence  of  the  Sheriff;  but  when  he 
cannot  attend,  or  in  cases  of  special  emergency,  he  has  power 
to  appoint  a  commissioner  to  act  for  him*.  (2)  The  party  is  not 
put  on  oath.  In  general  the  questions  are  put  by  the  opposite 
party ;  but  when  he  is  done  there  seems  nothing  incompetent 
in  the  judge  putting  questions,  either  of  his  own  accord  or  on 
the  suggestion  of  the  party's  own  agent.  The  statement  is 
dictated  to  the  Sheriff-Clerk,  and  is  signed  by  the  party  in  the 
same  way  as  a  deposition. 

4.  Party  Failing  to  Appear.— If  the  party  to  be  examined 
fail  to  comply  with  the  order  to  appear,  he  is  to  be  held  ''  as 

(t)  MlCellar  v,  Scott,  8th  Feb.  1862,  M.  6775  ;  Campbell,  p.  270,  note  (g). 
24  D.  499 ;  Macintosh  v.  M'Kinlay,  (k)  Jameson  v,  Barclay,   14th  Jan. 

27th  May,  1823, 2  S.  889,  has  been  cited  1820,  F.  C. 

as  showing  the  absolute  incompetency  {I)  A.   S.,  10th  July,   1839,  §  67. 

of  a  judicial  examination  after  an  order  The  rules  (contained  in  the  Act  of 

for  proof,  but  it  was  decided  on  the  1853)    which  limit  the  power  of  the 

special  terms  of  a  remit.  Sheriff  to  appoint  commissioners  to  take 

{j)  Young  V.  Watt,  19th  Nor.  1747,  regular  proofs  do  not  apply. 
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confessed  to  such  extent  9A  thh  Sheriffs  may  tbiok  jnst" 
Decree  holding  him. as  bo  confessed  may  then  be  pronoanoed  ; 
but  the  Sheriff  may  repone  on  cause  shown,  and  on  payment  of 
such  costs  as  he  may  fix(m)  When  necessary,  the-  Court 
may  treat  £ulures  to  appear,  especially  if  repeated,  as  a  default^ 
and  assoilzie  the  defender,  or  decern  against  him  as  the  case 
mi*y  be.(ti) 

6.  Effect  of  AdmifudoiL-^The  effect  of  an  admission  made 
by  a  party  in  the  course  of  the  judicial  examination  is  not 
altogether  equal  to  that  of  an  admission  on  record.(o)  If  it 
were  to  be  so  treated,  there  might  be  a  risk  that  a  party  of 
an  easy  disposition  might  be  induced  by  a  skilful  cross- 
examination  to  give  answers  fatal  to  himself,  and  yet  ilU 
founded  ;  and,  :therefore,  a  party  who  tenders  proof  cannot  welt 
be  prevented  from  showing  that  any  admission  he  may  have 
made  was  really  founded  on  error. 


JUDICIAL  VISITATIONS. 

6.  How  Judicial  Viritatioiis  made.— It  is  competent  for  the 
Sheriff  to  visit  and  inspect  the  locus  wherever  he  considers  it 
desirable  to  do  bo.(j))  This  must  be  done  in  presence  of  the 
Clerk  of  Court  and  of  both  parties,  and  sometimes  the  Sheriff 
is  accompanied  by  a  man  skilled  in  the  particular  matter  in 
dispute.  Should  the  inspection  be  made  without  the  knowledge 
of  one  of  the  parties  it  would  be  irregular,  and  might  disqualify 
the  Judge ;  but  it  would  not  signify  though  one  of  the  parties, 
after  due  intimation,  should  fail  to  attend.     The  Sheriff  causes 

(m)  A.  a,  1889,  §  66.  (o)  V^bon  «l  Bereridge,  9tl&  Deo. 

(n)  A  B  V.  C  D,  2nd  Maccb,  1844,      1881, 10  S.  110. 
6  D.  982 ;  H'KeUar,  p.  271,  note  (t).  (p)  A.  &,  lOtii  July,  1889,  §  88. 


m^^a^^^m^^^^^^K^^^^^^m 
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a  minute  of  his  examination  to  be  made^  which  in  general 
records  merely  the  fact  of  its  having  taken  placa 

7.  Purpose  of  Visitation.— The  object  of  the  examination 
is  not  to  collect  evidence,  or  (still  less)  to  make  the  Judge  a 
witness  in  the  cause,  but  to  enable  the  Judge  to  understand  the 
evidence  that  has  been  or  is  about  to  be  adduced.  An  inspect 
tion  might  be  made  the  ground  for  interim  regulation  of 
possession,  where  that  was  matter  of  discretion,  but  it  could 
not  be  made  the  foundation  of  a  final  judgment. 

Visitations  are  not  much  in  use  in  the  Sheriff  Court,  as  it 
is  seldom  that  it  is  found  to  have  been  of  any  benefit  for  the 
Judge  Ordinary  to  have  seen  things  from  a  point  of  view  which 
the  Judges  of  Appeal  are  without  the  means  of  appreciating. 
In  the  Court  of  Session  juries  sometimes  make  inspections. 


REMITS   TO   REPORT. 


8.  When  competent  to  make  Remit. — The  granting  of 

remits  to  persons  of  skill  to  make  reports  is  regulated  by 
sections  88,  89,  and  90  of  the  Act  of  Sederunt  of  1839,  by 
section  10  of  the  Act  of  1853,  and  on  the  point  of  the  agent's 
liability  for  expenses  by  Regulation  12  of  the  Act  of  Sederunt 
of  4th  December,  1878. 

It  is  incompetent  for  a  Judge  to  delegate  to  another  the 
duty  of  inquiry  into  the  law,  but  it  is  competent  for  him  to 
reYnit  to  make  inquiries  into  any  matter  of  tact,  and  here  it 
is  necessary  to  distinguish  those  remits  which  are,  and  those 
which  are  not,  made  of  consent  of  both  parties. 

9.  Remits  not  of  Consent. — The  object  of  remits,  when  not 
made  of  consent  of  both  parties^  is  not  to  supersede  proof  but 
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to  prepare  the  way  for  it  The  Sheriff  is  not  entitled  to 
make  a  remit  stand  instead  of  a  proof  ;(g)  hat  as  a  preliminary 
to  one  a  remit  is  often  valuahle,  by  getting  information  for 
the  Judge,  and  possibly  for  the  parties,  in  regard  to  the 
matters  of  tajct  at  issue.  Often  it  thus  saves,  in  a  complicated 
case,  a  great  deal  of  trouble,  and  greatly  shortens  the  proof,  (r) 
A  report,  however,  is  not  evidence,  and  it  follows  from  what 
has  been  said  that  it  cannot  be  made  the  foundation  of  a  judg- 
ment, except  perhaps  for  the  purpose  of  regulating  interim 
possession  in  those  cases  in  which  the  Judge  has  a  discretion 
in  regard  to  that  A  report  can  be  made  evidence  by  adduc- 
ing the  reporter  as  a  witness  in  the  course  of  a  proof,  and 
asking  him  to  depone  to.  its  truth.  («) 

10.  Remits  of  Consent— When  a  remit  is  made  of  consent 
of  both  parties  to  a  man  of  skill  to  inquire  into  a  matter  of 
fact,  the  report  supersedes  proof,  and  is  final  on  that  point 
It  is  necessary  to  notice  that  the  Act  of  1853  requires  the 
consent  of  both  parties.  The  proper  evidence  of  the  consent 
of  the  parties  is  a  minute.  There  appears,  however,  no 
absolute  necessity  for  that,  provided  the  consent  be  otherwise 
made  apparent,  as  it  would  be  if  the  interlocutor  bore  to  be  of 
consent,  and  if  both  parties  without  objection  allowed  the 
reference  to  proceed.  Even  where  no  formal  consent  has  been 
given,  it  has  been  laid  down  in  the  Court  of  Session  that  the 
award  will  be  final  if  the  parties  either  take  no  objection  to, 
or  acquiesce  in,  the  interlocutor  making  the  remit,(Q  but  as 

(q)  Galbreath  v.  TajIof,  20Ui  Jan.  («)  The  t>ractic«  of  the  reporter  twear- 

1843,  5  D.  423.  ing  to  the  truth  of  his  report  on  its  being 

(r)  Even  in  causes  proper  (in  the  lodged  is  obsolete. 

Court  of  Session)  for  jury  trial,  a  remit  is  {t)  Pearce  Brothers  v.  Irons,  25th  Feb. 

often  adyiaable;  Western  Bank  v.Baird,  1869,  7  M.  571;  Wilson  v.  Struthen, 

4th  June,  1867,  5  Macph.  (H.  L.)  98.  10th  Feb.  1887, 15  S.  523. 
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the  matter  is  regulated  in  the  Sheriff  Court  by  an  express 
enactment  iirhich  seems  to  require  an  active  consent,  it  is 
doubtful  whether  these  decisions  are  applicable  to  Sheriff 
Court  proceedings.  In  any  case,  however,  it  is  desirable  that 
care  be  taken,  if  the  interlocutor  makes  any  mistake  on  the 
point  of  consent  to  apply  to  have  it  corrected  before  it  becomes 
final 

A  remit  "  before  answer"  if  made  of  consent,  is  nevertheless 
final  as  to  fact,  though  it  leaves  the  relevancy  open.(u)  Like 
other  proceedings  "before  answer,"  it  does  not  affect  the 
competency  of  evidence,  and  if  the  reporter  takes  proof,  he  is 
limited  to  the  taking  of  such  evidence  as  would  have  been 
competent  had  the  remit  been  made  without  using  the  words 
in  question.(t;) 

11.  Time  for  Semitting. — Except  in  very  special  cases  the 
proper  time  for  remitting  is  after  the  record  has  been  closed 
and  the  preliminary  pleas  have  been  disposed  of,(t(;)  and 
before  ordering  proof.  Remits  should  not  be  made  before 
closing  the  record  except  in  cases  of  great  urgency.  Where, 
for  instance,  the  subject  is  of  a  perishable  nature,  it  may  be 
proper  to  have  it  examined  earlier  than  at  the  usual  stage. 
After  proof  has  been  allowed,  it  is  doubtful  whether  a  remit 
can  be  made,  except  of  consent,  for  it  is  irregular  to  interrupt 
the  proof,  and  unless  the  report  is  to  be  of  the  nature  of 
evidence  there  seems  no  opportunity  for  getting  it  into  the 
case.  After  the  proof  has  been  taken  and  closed  it  is  still 
more  objectionable  to  make  a  remit,  except  of  consent,  though 
it  sometimes  happens  that  a  proof  is  left  in  so  indefinite  a 

(u)  Oalbreath  v.  Taylor,  20th  Jan.      1867,  6  M.  114. 
1848,  5  D.  425.  (w)  Bote  v,  M'Leod,  4th  Dee.  1828 

(«)  BobortMm  v.  Murphy,  7th  Bea      7  &  140. 
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state  as  to  make  a  remit  to  clear  up  certain  points,  very 
desirable. 

12.  Of  Ol^ectionB  and  Aiuweni  to  Reports.— The  Act  of 
Sederunt  of  1839  (§  89)  permits  the  Sheriff  to  allow  objec* 
tions  to  the  report,  and  answers  to  those  objections.  It  also 
permits  him  to  order  these  papers  to  be  revised,  though  this 
is  never  dona  Such  pleadings  must  contain  no  argument,  (a;) 
In  practice,  they  are  not  much  used,  except  when  the  report 
is  that  of  an  accountant ;  but  occasions  may  arise  where  they 
will  be  found  useful  in  narrowing  the  matters  at  issue. 

13.  Expense  of  Report. — ^Where  remits  have  been  made 
by  the  Judge  at  the  regular  stage,  both  parties  are  liable  to 
the  reporter,  jointly  and  severally,  for  his  remuneration,  and 
that  even  though  they  should  have  objected  to  the  remit.(^) 
Where,  however,  a  remit  has  been  made  before  the  regular 
stage,  at  the  instance  of  one  of  the  parties,  and  with  the  view 
of  preserving  evidence  for  his  benefit,  it  would  appear  right 
that,  in  the  first  instance,  he  only  should  be  liable  for  the 
expenses.  In  the  end  they  form  part  of  the  general  expenses 
of  the  process.  («) 

By  the  Regulations  of  the  Act  of  Sederunt  of  .4th  December, 
1878  (§  12),  the  agent3  are  not  (apart  from  special  agree* 
ment),  personally  responsible  to  the  reporter  for  his  remunera 
tion,  the  parties  alone  being  liable. 

The  reporter  has  a  lien  on  his  report  for  his  expenses,  and 
the  Court  will  not  order  him  to  lodge  it  until  all  his  proper 
charges  have  been  paid.  If  one  of  the  parties  have  paid  the 
reporter's   charge,    the   Court   will    not,   as   a   general  rule, 

(«)  16  ft  17  Vict.  CL  80,  §  12.  1827,  6  S.  514. 

iy)  Brown  v.  Gordon,  2nd  Mftrch,  {z)  A.  S.,  10th  July,  18S9,  §  90. 
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9 

appoint  the  report  to  be  lodged  in  process  until  the  other 
party  has  paid  his  share  ;(a)  but  there  may  be  special  cases 
where  the  Court  may  order  the  report  to  be  produced.(&) 
The  amount  of  remuneration  is  fixed  by  the  Court,  and  the 
reporter  may  appear  in  the  process  and  get  decree  for  it  ia 
his  own  name.(c) 

COMMISSIONS  TO  TAKE  EVIDENCE. 

9 

14.  When  competent  to  isstie  Oommissioiui.— Where  proof 
has  been  allowed,  it  is  competent  for  the  Sheriff  to  grant 
commissions  to  take  evidence  in  two  cases  only.  The  first 
case  is  where  the  witnesses  are  resident  beyond  the  jurisdiction 
of  the  Court ;  and  the  second,  where  they  are  unable  by 
reason  of  age,  infirmity,  or  sickness,  to  attend  .the  diet  o{ 
proof.(c2)  In  all  other  cases  the  granting  of  a  commission  is 
absolutely  incompetent,  and  no  excuse,  however  satisfactory ,(e) 
and  no  considerations  of  convenience,  however  obvious,(/)  can, 
even  with  ike  coTiaent  of  both  parties,  make  it  competent. 
When  proof  has  been  taken  by  commission  which  ought  not 
to  have  been  so  taken,  the  Supreme  Court  orders  the  proof  (if  it 
hold  proof  necessary)  to  be  retaken.  Even  in  the  case  where  it 
is  competent  to  issue  a  commission,  it  is  not  always  advisable 
that  the  Sheriff  should  do  so.  Witnesses  resident  beyond  the 
jurisdiction  of  the  Court  should  be  made  to  attend,  unless 
there  be  decided  hardship  in  that  course.  But  as  the  power 
to  the  Sheriff  to  issue  commissions  in  such  cases  is  statutory, 
when  to  exercise  it  must  be  matter  for  his  discretion. 

{a)  SatherUnd  v,  Goalen,  24th  Feb.  mpra. 
1855,  17  B.  509.  {d)  16  &  17  Yict  c.  80,  S  10. 

{b)  M'Queen  v.  McQueen's  Tn.,  17th  (e)  Byres  v,  Forbes,  7th  Feb.  1866, 

Jan.  1851,  13  D.  502.  4  M.  888. 

(e)  See  Brown  v,  Gordon,  Milne  v.  (/)  Stenut  v.  Grant,  29th  March, 

M*Lean,    and   Sutherland    v,    Sprot,  1867,  5  M.  786. 
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16.  Time  and  Mode  for  granting  OommisBiona.— Parties 

should  movd  for  commission  and  cany  them  out  in  such  a  way 
as  to  cause  no  unnecessary  adjournments  of  the  proof,  and  as 
little  interruption  to  it  as  possible.  In  all  cases  the  motions 
should  be  made  before  the  diet  for  proving,  so  that  if  refused 
the  party  may  do  his  best  to  get  his  witnesses  to  be  present. 
It  does  not  seem  incompetent  even  at  the  diet  for  proving, 
to  grant  a  commission  to  examine  witnesses  who  have  been 
expected  to  attend,  but  are  unavoidably  absent ;  but  in  that 
case  the  party,  if  he  get  it  at  all,  should  only  get  it  on  payment 
of  the  expenses,  if  any,  occasioned  by  the  interruption.  When 
the  motion  is  made  and  disposed  of  before  the  diet  for  proving, 
the  taking  of  the  commission  can  be  arranged  so  as  to  cause 
the  minimum  of  interruption ;  for  example,  by  making 
commissions  for  the  party  who  begins  the  proof  be  taken 
before  it,  and  for  the  party  who  replies,  after  it. 

The  order  allowing  the  commission  should  either  fix  the  diet 
for  taking  the  proof  under  it,  or  (and  this  is  the  usual  form) 
should  contain  a  provision  that  certain  notice  of  it  should 
be  given  to  the  parties.  It  also  names  the  commissioner, 
either  specially  or  by  description.  K  the  proof  is  to  be 
taken  within  Scotland  the  Commissoner  must  be  either  the 
Judge-Ordinary  of  the  bounds,  or  the  Clerk  of  the  Sheriflf 
Court,  or  his  acting  depute ;  or  a  practitioner  before  any  court 
of  law  of  at  least  three  years'  standing  ;  or  a  justice  of  peace, 
or  other  magistrate,  (gr)  It  is  not  necessaiy  that  the  com- 
mission name  the  particular  witnesses  to  be  examined,  though 
it  is  sometimes  desirable  either  that  it  should  do  so,  or  that  some 
other  way  should  be  taken  of  making  the  order  ex  fade  limit 
the  examination  to  such  witnesses  only  as  may  competently  be 

• 

iff)  A.  S.,  10th  Jnljr,  1889,  |  69. 
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examined  by  commission.  The  order  also  fixes  a  time  for  the 
commission  to  be  reported. 

16.  How  Witnesses  -cited  nnder  OommissioiL— The  pro- 

• 

vision  for  citing  witnesses  contained  in  the  Act  of  1853  (like 
that  contained  in  the  Act  of  1838)  seems  applicable  to  the 
case  only  of  their  being  required  to  attend  the  Court  of 
the  Sheriff.  The  attendance  of  witnesses  required  to  attend 
commissioners  appointed  by  Sheriffs  seems  to  be  enforceable 
only  in  the  same  way  as  witnesses  can  be  forced  to  attend  an 
arbiter.  The  party  desiring  the  presence  of  the  witness  pro- 
ceeds by  summaiy  application  to  the  Sheriff  within  whose 
jurisdiction  the  witness  resides  to  compel  his  attendance.(A) 
It  is  doubtful  if  a  witness  could  be  made  to  leave  the  juris- 
diction of  his  own  residence  to  attend  a  Commissioner,  (i)  If 
the  commission  be  issued  to  some  person  in  England  or 
Ireland,  the  mode  of  making  witnesses  attend  is  contained  in 
the  Statute  6  &  7  Yict.  c.  82.  In  Scotland,  witnesses  it 
would  seem,  may  be  cited  to  attend  a  commission  either 
postally,(y)  or  in  the  way  previously  customary. 

17.  Conduct  of  the  Examination.— At  or  before  the  diet 
fixed,  the  Commissioner  pro  forwxi  accepts  the  commission. 
He  then  appoints  a  clerk,  to  whom  he  administers  the  oath 
dejideli.  The  Commissioner  must  attend  and  conduct  the 
whole  proceedings,  and  may  either  dictate  the  evidence  to 

(A)  Harvey  V.  Gibflon,  7th  July,  1829,  aays  witnesses  may  be  cited  postally 

4  8.  809.    See  also  Highland  Railway  "before    any  person    having   by  law 

Co.  V.  Mitchell,  80th  May,  1868,  6  M.  power  to  dte  witnesses,"  and  strictly 

896.  speaking  it  is  not  the  Commissioner,  or 

(t)  Gkxrdon&NeilBOD,  Pet.,  16th  July,  even  the  Sheriff  who  has  issued  the 

1741,  M.  634.  Commission,   but  the    Sheriff  having 

{j)  This  is  not  so  clear  as  it  ought  to  aathority  where  the  witness   resides, 

be.    The  Act  46  k  46  Viot  o.  77,  §  3,  who  has  this  power. 


S80.       ORDINABT  ACTIOK — OCCASIONAL  PBOCEEDINQS.    [Pabt  IL 

the  clerk,  (i)  or  cause  it  to  be  taken  in  short'band.(Q  If  the 
proof  be  recorded  in  the  old  formal  manner,  it  must  be  signed 
by  the  witness,  Commissioner,  and  clerk,  on  each  page,  and 
at  each  marginal  note.(m)  Each  witness — ^it  is  needless  to  say 
— must  be  sworn,  but  the  fact  must  also  be  recorded.(7i) 
The  mode  of  taking  proof  in  short-hand  has  already  been 
described.(o)  The  examination  is  taken  down  in  the  form  of 
a  narrative,  and  sometimes,  when  necessary,  both  questions 
and  answers  may  be  noted.  All  must  be  done  as  briefly  as 
may  be,  it  being  the  duty  of  the  CommissioDer  to  repress  all 
irrelevant  or  impertinent  matter.(p)  The  Commissioner  has 
the  power  to  put  such  questions  as  he  himself  thinks  necessary 
to  elucidate  the  matter,  and  is  directed  to  record  anything 
unusual  in  the  behaviour  of  a  witness. (g)  He  decides  on  all 
objections  to  evidence  except  confidentiality,  making  a  note  of 
the  objection,  and  signing  his  decision  on  it.  When  confiden- 
tiality is  pleaded  he  should  report  the  objection  to  the  Sheriff. 
In  cases  of  other  objections,  it  is  in  his  power,  if  he  think 
proper,  to  take  the  challenged  evidence  on  a  separate  paper, 
and  to  report  it  to  the  Sheriff  in  a  sealed  envelope,  so  that 
it  may  remain  unopened  until  the  evidence  be  found  com- 
petent, (r) 


18.  Oircomducing  Time  for  Beportinff.— If  the  report  of 
the  Commission  be  unreasonably  delayed  from  any  cause  for 


[h)  A.  S.,  23rd  June,  1852.  There  is 
no  proTision  for  taking  notes  of  evidence 
in  the  Commissioner's  hand,  in  the  way 
proofs  are  taken  under  the  Act  of  1853 
.when  the  Sheriff  writes  them. 

(t)  87  k  38  Vict  c.  64,  §  6. 

(m)  Cleland  v.  M*Lellan,  22nd  Jan. 
1851, 13  D.  504 ;  Dunbar  v.  Presbytery 
of  Aachterarder,  11th  Dec.  1849, 12  D. 


284.  The  Ck>mmissioner  signs  for  a 
witness  who  cannot  write. 

(n)  A  B,  20th  Feb.  1838,  16  a  630. 

(o)  Supra,  p.  182. 

ip)  A.  a,  11th  March,  1800,  §  4 
(quoted  in  Dickson  on  Evidence^  § 
2030). 

iq)  A.  a,  11th  March,  1800,  §  7. 

(r)  Dickson  on  Evidence^  (  2029. 


Cb.  III.,  &  TL]  PBOOF  TO  LIE  IN  BETENTia  281 

which  the  party  at  whose  instance  it  was  granted  can  be  held 
responsible,  the  Sheriff  may  circumduce  the  term  for  reporting. 
The  effect  of  pronouncing  this  order  is  to  make  it  incompetent 
for  the  party  afterwards  to  ask  to  have  the  report  received, 
and  thas  to  cause  him  to  lose  the  benefit  of  this  method  of 
adducing  the  evidence. 

19.  Reporting  the  Gommission. — ^When  the  evidence  has 
been  all  duly  recorded  the  Commissioner  sends  the  report  of 
it  to  the  Clerk  of  Court.  He  is  not  bound,  however,  to  give 
it  up  until  his  remuneration  and  that  of  his  clerk  have  been 
paid.  These  used  to  be  fixed  by  the  Act  of  Sederunt  of  1st 
March,  1861,  for  regulating  the  fees  of  procurators.  The  Act 
of  Sederunt  of  4th  Dec.  1878,  which  now  regulates  those  fees 
repealed  the  former  Act  of  Sederunt,  but  no  new  provision  on 
this  point  appears  to  have  been  made.  The  Sheriff  must  there- 
fore fix  the  remuneration  of  the  Commissioner  and  clerk  at 
such  sums  as  appear  to  him  to  be  reasonable. 

PROOF  TO  LIE  IN  RETENTIS. 

20.  When  competent  to  take  Proof  in  retentis.— The  only 

distinct  regulation  regarding  the  taking  of  proof  to  lie  in 
retentis  is  contained  in  section  73  of  the  Act  of  Sederunt  of 
1839.  The  cases  in  which  it  contemplates  the  proceeding  are 
where  a  witness  is  about  to  leave  Scotland,  and  where  the  testi- 
mony of  a  witness  is  in  danger  of  being  lost  on  account  of 
extreme  old  age  or  dangerous  sickness,  (s)  Any  witness  may 
be  examined  in  this  way,  including  even  the  parties  to  the 
8uit;(^)  but  before  allowing  a*  party  to  be  so  examined  the  Court 
may  call  upon  the  opposite  party  to  waive  his  right  to  refer  to  the 

(t)  A.  a,  lOth  July,  1839,  §  73.  1873,  1  R.  237  ;  Sheard  v.   Haldane, 

(0  Hansen  v.  Donaldson,  27th  Not.      20th  March,  1867,  5  M.  636. 
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party's  oath,(u) — a  rightwhich would  have  been  forfeited  had  the 
party  been  adduced  by  his  opponent  in  an  ordinary  proof,  (t;) 

The  proceeding  by  which  a  party  is  enabled  to  preserve 
evidence  with  a  view  to  a  future  action,  is  unknown  in  the 
Sheriff  Court,  though  it  seems  competent  in  the  Court  of 
Session.  In  the  Sheriff  Court  the  process  must  be  pend- 
ing, (tt;)  that  is  to  say,  the  petition 'must  have  been  executed 
before  the  application  can  be  made,  (a;)  If  the  application 
be  made  before  the  record  be  closed,  the  Court  is  more 
unwilling  to  grant  it,  and,  unless  the  urgency  be  great,  will 
delay  the  consideration  of  the  application  till  afterwards.  (^) 
This  is  done  lest  a  party  should  try  in  this  way  to  get  pre- 
cognitions fix>m  his  opponents  to  help  him  to  state  his  case. 

21.  How  Proof  in  retentia  taken.— The  application  for 
such  a  proof  should  be  in  writing,  and  should  set  forth  the 
names  of  the  witnesses  and  the  cause  which  is  endangering 
the  loss  of  their  evidence.  If  the  application  be  made  before 
the  record  is  closed,  it  must  specify  the  facts  or  fact  on  which 
the  witnesses  are  to  be  examimed.(0)  The  parties  are  then 
heard  orally,  and  the  applicant  must  support  by  evidence  of 
some  satisfactory  kind  the  truth  of  the  alleged  cause  for  the 
application.  It  is  not  meant  that  the  Sheriff  must  have 
formal  proof  on  this  point.  In  the  case  of  old  age  there 
should    be   a  certificate ;    and  in  the  case  of  sickness,  the 

(ti)  Laing  v,  Nixon,  25th  Jan.  1866,  (y)  Laing  v.  Kixon,  iupra, 

i  M.  327.  (s)  A.  a,  1889,  §  78,  nipra,  note  (•). 

(v)  16  Vict  a  20,  S  5.  Sellar's  Forms,  vol  i  p.  270.    A  minute, 

(w)  See  Bryden  v,  Soott,  14th  June,  not  a  formal  petition,  is  sufficient  in 

1825,   4  S.   87.    A.  S.,   1839,  tupra,  every  case;    and   the  facts   may   be 

note  {$).  specified   as   being  contained   in    the 

{x)  Cnuiston  v.  Ker,  4th  Feb.  1675,  condescendence   or    defences,   without 

M.  12,091.  repeating  them. 
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certificate  of  a  physician  or  surgeon,  or  of  the  minister  of  the 
parish,  must  he  produced. 

If  the  application  be  granted,  the  evidence  is  usually  taken 
before  a  Commissioner,  in  the  same  way  as  other  evidence  is 
taken  on  commission.  The  provisions  in  the  Act  of  1853  for 
taking  proof  do  not  seem  to  apply,  and  it  is  not  expedient  that 
the  attention  of  the  Sheriff  should  be  directed  to  evidence 
containing  possibly  a  mere  fraction  of  the  case.  If  the  Sheriff 
himself  were  to  take  the  evidence,  it  is  plain  that  the  practice 
of  sealing  it  up  (which  is  invariable)  would,  in  so  £Bir  as  he  was 
concerned,  be  reduced  to  an  absurdity. 

22.  Effect  of  Proof  in  retentis.— Proof  in  retentis  is  taken 
under  the  reservation  of  all  the  pleas  of  the  party  against 
^hom  it  is  taken.  By  appearing  under  it,  and  cross-examining 
the  witnesses,  he  is  not  held  as  having  passed  from  any,  even 
of  his  preliminary  pleas,  or  even  to  have  agreed  to  appear  in 
the  process  at  all,  if  he  be  objecting  to  the  jurisdiction,  or  be 
entitled  to  time  to  consider  his  position  in  regard  to  that,  (a) 
Further,  the  evidence  cannot  be  used,  except  of  consent,  at 
the  diet  for  proving,  should  proof  ultimately  be  allowed,  unless 
the  witness  is  then  incapable  of  appearing.  If  the  witness 
can  appear  then,  he  must  be  brought  forward,  the  proof  taken 
formerly  being  regarded  as  merely  a  provisional  kind  of  proof 
taken  on  an  incomplete  case.  To  save  expense,  however,  it  is 
permitted,  and  is  usual,  to  hold  the  deposition  as  the  evidence 
in  the  cause,  on  both  parties  consenting  to  that  course.  (6)  As 
a  general  rule,  the  expense  of  a  commission  to  take  evidence 
to  lie  in  retentis,  which  is  not  afterwards  used,  is  borne  by  the 
applicant,  it  having  been  taken  for  his  protection  ;(c)  though 

(a)  Moreton  r.  M 'Donald,  14th  July,  (c)  Couper  v.  CuUen,  27th  Jane,  1874, 

1849,  11  D.  1417.  1  R.  1101. 

(&)  Dickson  on  ETidenoe,  §  1958. 


284        OBDINABT  ACTION OCCASIONAL  PROCEEDINaS.    [Pam  IL 

there  have  been  cases  where,  apparently  because  the  improba- 
bility of  the  witness  being  ultimately  able  to  attend  was  very 
great,  it  has  been  allowed.  ((2) 


Section  YII. — Of  the  Remedies  aqainst  Delay. 


DECREE  BY  DEFAULT. 

L  When  Decree  hy  Default  compeUfU. 

2.  Nature  of  Decree  by  Default. 

3.  Boning     against     Decree     by 

Default 

WAKENI^a  ACTIONS. 

4  Action  Falling  Adetp. 

5.  How  Wakened  of  Ckmnnt 

6.  How  Wakened  not  of  Content 


PBOCESS  CAPTION. 

7.  Nature  of  Process  Cajption, 

8.  When  Process  Caption  competent, 

9.  Issue  and  Execution  of  the  War- 

rant 

10.  Stay  of  Execution, 

IL  Damages  for  Wrongous  Execu- 
tion, 


Introductory. — ^If  it  happens  that  one  of  the  parties  is 
willing  to  proceed  and  that  the  other  will  not,  the  former  can 
use  against  the  latter  the  sharp  remedy  of  decree  by  default, 
in  virtue  of  which  the  party  who  fails  to  proceed  loses — if  he 
do  not  forthwith  make  up  for  the  default — his  whole  case,  in 
the  same  way  as  if  judgment  on  the  merits  had  been  pronounced 
against  him.  In  the  event  of  neither  party  going  on  with  the 
case  for  the  period  of  a  year  and  a  day,  it  **  falls  asleep,"(a) 
and  certain  formal  proceedings  known  as  "  wakening  "  require 
to  be  taken  before  anything  further  can  be  done.  The  remedy 
which  decree  by  default  gives  against  delay  is  of  value.  What 
object  is  gained  by  letting  the  action  ''  go  to  sleep  "  when  it 
can  so  easily  be  "  wakened  "  is  not  apparent. 

Connected  with  the  remedies  against  delay  is  a  subsidiary 


{d)  Graham  v.  Borthwick,  12th  June, 
1875,  2  XL  812. 


(a)  Watflon  v.  Steaart,   24th    Feb. 
1872, 10  Maoph.  494. 
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power  requisite  to  prevent  a  party,  whose  turn  it  is  to  move, 
from  being  impeded  by  liis  opponent  making  use  of  the  privilege 
of  borrowing  the  process  to  tie  up  his  hands.  The  process 
caption  is  the  very  summary  mode  by  which  the  return  of 
borrowed  processes  is  enforced,  and  therefore  falls  to  be  con-* 
sidered  here,  as  being  the  remedy  against  the  delays  which 
this  power  of  borrowing  might  otherwise  be  the  means  of 
occasioning. 

DECREE  BT  DEFAULT. 

m 

1.  When  Decree  by  De&nlt  competent— A  decree  by 

default  may  be  pronounced  in  two  sets  of  circumstances, — 
namely  for  failure  to  lodge  a  paper,  and  for  failure  to  attend  a 
diet. 

The  Act  of  1853  is  still  the  Act  which  regulates  what  is  to 
be  done  for  default  in  lodging  a  paper.  It  directs  the  Sheriff 
where  any  condescendence  or  defences,  or  revised  condescend- 
ence or  revised  defences,  or  other  paper,  is  not  given  in  within 
the  periods  prescribed  or  allowed,  to  dismiss  or  decern  by 
default,  unless  it  is  made  to  appear  that  the  failure  arose  from 
unavoidable  or  reasonable  causes, — in  which  case  he  may  allow 
the  paper  to  be  received  on  payment  of  expenses.(&)  The 
application  of  this  provision  is  now  attended  with  difficulty. 
The  condescendence  being  how  attached  to  the  petition,  decree 
for  default  of  it  is  now  impossible ;  the  defences  under  the  Act 
of  1853  were  lodged  at  a  later  stage  than  under  the 
Act  of  1876  ;(c)  and  it  is  doubtful  whether  the  direction  to 
the  Sheriff-Clerk,  contained  in  §  1 8  of  the  latter  Act,  as  to 
what  is  to  be  done  if  revised  papers  are  not  lodged,  does  not 
supersede  decree  by  default  in  their  case.     The  only  words  of 

{h)  16  k  17  Viot  0.  80,  |  6.  18th  Jan.  1879,  6  R.  641,  aa  to  effect  of 

(c)  See    Bainbridge   v.    Balnbri^,      thia  difference. 
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clear  utility  in  the  provision  now  are  those  dealing  with  "  other 
papers,"  which  means  other  pleadings.  Thus,  &iling  to  lodge 
a  minute  may  be  treated  as  a  defiatult,  if  it  be  one  dealing  with 
the  whole  cause.((2)  If  the  minute  concern  a  particular  point 
only,  the  better  course  seems  to  be  to  hold  the  defaulter  as 
confessed  in  regard  to  it.(e)  This,  for  example,  is  the  remedy 
for  failure  to  lodge  productions.  (/)  It  is  a  peculiarity  in  the 
statute  of  1853,  that  the  remedy  it  gives  against  a  defaulting 
pursuer  is  to  dismiss  the  action.    Pronouncing  absolvitor  would 

■ 

be  the  more  natural  and  efficacious  remedy,  and  would  corre- 
spond better  with  the  remedy  provided  by  the  Act  against  a 
defaulting  defender,  which  is  to  decern  against  him. 

At  common  law  the  Sheriff  has  power  to  pronounce  decree 
by  default  where  a  party  (after  having  appeared  and  lodged 
his  petition  or  his  defences,  as  the  case  may  be)  fails  to  con- 
tinue his  appearance,  by  himself  or  by  an  agent,  at  the  neces- 
sary stages  of  the  cause.  (^)  This  common  law  power  is  made 
into  an  imperative  duty  on  the  Sheriff  by  the  Act  of  1876,(A) 
which  prohibits  him  from  granting  delay  except  in  the  case  of 
there  appearing  to  be  some  sufficient  reason  for  it.  The  cases 
of  absence  with  which  the  Act  of  1876  deals,  are  absence  from 
(1)  a  diet  of  proof  ;(i)  (2)  a  diet  of  debate ;(/)  or  (3)  other 
diet  in  the  cause.  The  two  former  cases  seldom  give  rise  to 
any  difficulty,  but  it  is  not  clear  Vhat  the  statute  meant  to 
include  under  ''  other  diet  in  the  cause."  Absence  upon  any 
occasion  on  which  one  of  the  parties  may  choose  to  enrol  the 

{d)  Bait  V.  Stewart,  18th  July,  1846,  note. 

8  D.  1224.  {h)  39  k  40  Vict  c.  70,  §  20. 

(e)  A.  S.,  10th  July,  1839,  §  66.  (t)  King  v.  Gavan,  26th  May,  1880, 

(/)  Caledonian  Railway  Co.  v.  Orr,  17  S.  L.  R  683 ;  Duff  v.  Steuart,  17th 

7th  June,  1855,  17  D.  812;  Strachan  Jan.  1882,  9  B.  423. 

V.  Steuart,  10th  Nov.  1870,  9  M.  116.  (j)  Bobb  v.  Eglin,  18th  May,  1877, 

(g)  See  Erakine,  iv.  1,  €9,  and  Ivory*B  14  S.  L.  B.  473. 
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cause  is  cleatlv  not  enough  ;  and  it  seems  doubtful  now,  though 
the  practice  was  common,  whether  a  mere  enrolment  can  be 
made  effectual  to  create  a  "  diet "  by  an  order  appointing  the 
party  to  appear  then  under  certification.  (X;)     It  would  seem 
that  the  word  "  diet "  here  means  some  occasion  on  which  the 
presence  of  the  party  is  required  by  statute  or  Act  of  Sederunt. 
It  is  not  easy  to  say  when. such  an  occasion  arises.     The  usual 
occasion  for  asking  decree  by  default  under  this  provision  is 
when  a  party  absents  himself  finom  the  adjusting ;  but  this  is  a 
proceeding  of  doubtful  competency,  as  there  seems  no  impera- 
tive necessity  why  a  party,  who  wants  to  make  no  change,  and 
has  no  suggestion  to  offer,  should  then  appear.     The  case  of  a 
party  failing  to  appear  as  a  haver(Q  is  not  a  case  under  the 
alternative  in  question,  as  that  is  absence  from  a  diet  for 
proving.     Indeed,  there  is  little  to  be  found  in  the  authorities 
to  show  what  the  statute  meant,  and  decree  by  default  for 
absence  seems  to  be  seldom  taken  except  for  the  named  alter- 
natives of  absence  from  proof  or  debate. 

When  the  decree  is  asked  for  on  the  failure  to  lodge  a 
paper,  under  the  Act  of  1853,  there  seems  under  the  statute 
no  alternative  but  to  pronounce  it.  When  asked  under  the 
Act  of  1876,  it  seems  also  imperative,  and  it  is  also  made 
imperative  in  this  case  though  no  motion  be  made.  If,  how- 
ever, in  either  case,  the  party  prefers  going  on  with  the  cause 
to  taking  advantage  of  the  default,  it  would  seem  that  he  can 
do  so  ;  and  this  is  sometimes  done  where  it  is  of  consequence 
to  him  to  have  evidence  preserved.  In  such  a  case  the 
interlocutor  (if  the  party  succeeds)  proceeds  on  the  consideration  . 
of  the  record  or  proof,  as  the  case  may  be.(m) 

ik)  Traill  v,  Andrew,  16th  Jan.  1877,  (m)  Douglas  v.  Gibb,  15th  Feb.  1855, 

14  S.  L.  R.  234.  17  D.  434.    See  also  A.  S.,  1839,  §  59, 

[1)  Vickersv.Nibloe,  19th  May,  1877,  and  §  76,  the  provisions  of  which  are 

4  R.  729.  nowhere  expressly  repealed. 
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2.  Nature  of  Decree  by  De&olt.  —  Decree  by  default, 
tbougb  it  may  be  pronounced  in  the  absence  of  a  party,  is  not 
a  decree  in  absence.  It  is  a  decree  in  foro,(n)  and  becomes 
final,  like  other  decrees  of  that  kind,  unless  appealed  against 
at  the  proper  stage.  Being  an  interlocutor  disposing  of  the 
merits  of  the  cause,  it  is  appealable  at  once,  and  in  the  usual 
way.(o) 

3.  Reponing  against  Decree  by  De&nlt.— When  the  case 
is  heard  on  appeal,  the  decree  by  default  is  not  recalled  as  a 
matter  of  right  on  making  good  the  default.(j?)  It  is  in  the 
discretion  of  the  Judge  to  grant  or  to  refuse  the  recall,  and,  if  he 
grant  it,  to  attach  such  conditions  as  to  expenses  as  he  thinks 
fit.  If  the  principal  Sheriff  have  refused  to  repone,  the  Court 
of  Session  will  be  very  unwilling  to  go  against  his  view.(g)  If 
the  decree  has  not  been  pronounced  till  after  repeated  defaults, 
the  reponing  may  altogether  be  refused.  When  it  is  allowed, 
it  is  seldom  done  except  on  condition  of  paying  all  expenses 
occasioned  ;  but  this  payment,  on  the  one  hand,  may  be 
dispensed  with  where  the  fault  proves  to  be  fully  more  with 
the  other  i)arty,(r)  and,  on  the  other  hand,  may  be  increased 
by  a  sum  to  be  paid  as  a  penalty,  when  the  mere  re-imburse- 
ment  of  expenses  would  not  replace  the  other  party.  There  is 
no  formal  condition  in  the  Sheriff  Court  that  where  the  default 


(n)  Boak  v.  Watson,  14th  July,  1860, 
22  D.  1468  ;  Mackenzie  v.  Smith,  26th 
June,  1861,  28  D.  1201. 

(o)  Toung  V.  Mackenzie,  19th  Juljr, 
1859,  21  D.  1358.  The  old  method,  by 
which  the  defaulting  party  appealed 
against  the  decree  to  the  judge  who  pro- 
nounced it,  seems  to  hare  been  incident- 
ally abolished  by  the  Act  of  1858.  The 
appeal  was  by  means  of  a  reclaiming 


petition,  and  that  Act  abolished  all  such 
reclaiming  petitions,  16  &  17  Vict.  c.  80, 
§§  12  and  16. 

{p)  Arthur  v.  Bell,  16th  June,  1866, 
4  M.  841  ;  Anderson  v.  Garson,  16th 
Dea  1875,  3  R.  254. 

(q)  M^Gibbon  v.  Thomson,  14th  July, 
1877,  4  R  1085. 

(r)  Rutherfurd  r.  Bereridge,  24th 
June,  1826,  4  S.  755. 
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has  been  in  lodging  a  paper  it  must  be  tendered  along  with 
the  appeal  or  the  reclaiming  petition  ;  but  if  it  were  not  so 
tendered  there  would  probably  not  be  much  chance  of  the 
recall  being  granted. 

There  is  no  absolute  incompetency  in  reponing  a  party  a 
second  time^  even  for  the  same  default,  but  the  extenuating 
circumstances  would  require  to  be  very  special  before  a 
Sherifif  would  feel  himself  authorised  to  intervene  a  second 
time.(«) 

WAKENING  ACTIONS. 

4.  Action  Falling  Asleep. — ^An  ordinary  action  in  which  no 
interlocutor  has  been  pronounced  during  a  period  of  a  year  and 
day,  is  held  to  have  "  fallen  asleep.  "(Q     The  meaning  of  this 
figurative  language  is  that  after  so  long  a  delay  nothing  can 
competently  be  done  in  the  action,  imtil  the  party  desirous  of 
moving  has  given  certain  notice,  called  ''  wakening,"  to  the 
opposite  party.     It  would  appear  that  although,  as  already 
explained,   a    petition  which    has  not  been  enrolled  stands 
dismissed  after  a  year,(u)  an  action  which  is  "  asleep  "  cannot 
be  treated  as  an  action  which  has  been  dismissed.     The  Act 
of  1853  made  an  action,  in  which  nothing  had  been  done  for 
six  months,  stand  dismissed, (t;)  but  as  statutory  authority  was 
required  for  that,  and,  as  that  authority  has  been  repealed, 
it  inust   be  taken   as   probable  that  if  a   new  action  were 
brought  in  place  of  a  sleeping  action,  the  Court  would  sustain 
the  plea  of  lis  alibi  pendcTia,     It  would  not  be  safe  even  to 
abandon  the  sleeping  action  until  after  it  had  been  wakened, 

(t)  Pearson  v.  H'Oaven,  29ih  May,  {ty  89  k  40  Vict  a  70,  §  49. 

IS66,  4  M.  754  ;  Mather  v.  Smith,  28th  (u)  Supra,  p.  185. 

Nov.  1858,   21  D.  24;    Hamilton  v,  (r)  16  ^b  17  Vict.  o.  80,  §15,  repealed 

Christie,  11th  March,  1867,  19  D.  712.  by  enactment  just  quoted,  §  48. 

U 
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as  it  is  doubtful  if  any  interlocutor  at  all  can  be  written  until 
that  has  been  done. 

The  period  of  year  and  day  counts  from  the  date  of  the  last 
interlocutor.  No  step  of  procedure,  is  therefore  of  any  import- 
ance in  this  question  unless  an  interlocutor  have  followed  upon 
it,  but  any  interlocutor  is  enough,  and  formal  interlocutors 
have  been  known  to  be  pronounced  for  the  mere  purpose  of 
keeping  actions  awake.  The  year  and  day  do  not  expire  till 
the  day  following  the  anniversary  of  the  last  interlocutor. 
Thus  a  cause  called  on  12th  January,  1779,  was  held  awake 
on  13th  January,  1780.(te;)  If  the  year  and  day  expire  on  a 
holiday,  the  period  is  not  thereby  extended  (a;) 

Actions  cannot  easily  fall  asleep,  except  with  the  acquiescence 
of  both  parties  and  their  agents.  It  is  a  position  into  which  it 
is  diiBcult  for  an  action  to  get,  unless  there  has  been  neglect 
somewhere,  and  as  the  proceedings  for  wakening  (except  when 
taken  of  consent  of  both  parties)  are  in  some  respects  very 
unsatisfactory,  a  careful  agent  should  never  allow  an  action  to 
require  it. 

5.  How  Wakened  of  Consent.— If  all  the  parties  to  the 
action  are  willing,  the  method  of  wakening  the  action  is  very 
simple,  (j^)  All  that  has  to  be  done  is  for  them  or  their  agents 
to  subscribe  a  minute  on  the  interlocutor  sheet  to  the  following 
or  the  like  effect :  "  We  the  agents  for  the  parties  consent  to 
the  cause  being  wakened  and  proceeded  with."  Upon  this 
being  done  it  is  competent  (and  therefore  necessary)  for  the 
Sheriff  to  pronounce  an  interlocutor  wakening  the  cause.  This 
wakening  is  competent  apparently  at  any  time  within  the  years 
of  the  long  prescription.      ' 

(to)  Mackay's  Practice,  toL  i.  p.  49].       Feb.  1840,  8  D.  264. 

(«)  Lord  Advocate  v.  Heddle,  16th  {y)  S9  k  40  Yict  c  70,  §  49  (1). 
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6.  How  Wakened  not  of  Consent. — Where  the  consent  of  all 
parties  cannot  he  obtained,  the  party  desirous  of  moving  has 
apparently  the  choice  of  two  methods  of  proceeding.    The  power 
of  raising  an  action  of  wakening,  given  by  the  Act  of  Sederunt 
of  1839  (§  101),  was  superseded  while  the  provision  of  the  Act 
of  1853  (§  15),  as  to  the  dismissal  of  acuons  for  non-procedure, 
was  in  operation,  but  it  has  never  been  repealed,  and  its  use 
seems  still  competent.     The  method,  however,  of  wakening, 
provided  by  the  Act  of  1876,(0)  for  the  case  in  question  is 
simpler.      Under  it,  where   a   party  desires   to   waken   the 
cause,  he  enrols  it  and  lodges  a  minute  craving  that  it  be 
wakened.     The  Sheriff  then  directs  intimation  of  this  minute 
to  be  made  (1)  to  the  parties,  and  (2)  on  the  walls  of  the  Court, 
and  (3)  in  certain  cases,  edictally.     The  intimation  to  the 
parties  may  be  given  to  them  or  to  their  known  agents,  but  it 
is  advisable  that  the  latter  alternative  should  not  be  adopted 
without  due  consideration,  as  a  question  as  to  the  subsistence 
of  the  agent's  authority  might  easily  arise.     The  Act  being 
silent  on  the  point,  the  ordinary  mode  of  judicial  intimation 
to   the   parties    by.  a   Sheriff-Officer,    or   under   the   Postal 
Citation  Act,  should  be  adopted.     The  intimation   on   the 
walls  of  the  Court  may  be  made  in  such  way  as  the  Sheriff 
thinks   fit      Under  the  letter  of  the   Act   edictal   intima- 
tion seems  required  in  two  cases,  namely  where  the  parties 
either  have  no  known  agents,  "  or  "  where  they  are  themselves 
furth  of  Scotland.     Probably  the  Act  is  here  misprinted,  and 
edictal  intimation  was  intended  to  be  given  only  when  the 
parties,  had  no  known  agents,  "  and  "  were  themselves  out  of 
Scotland.     As  parties  in  Scotland  who  have  no  known  agents 
must  get  personal  intimation  (under  the  previous  words  of  the 
Act)  edictal  intimation  to  them  would  be  an  objectless  super- 

(2)  39  &  40  Vict.  c.  70,  §  49  (2), 
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fluitj,  to  the  omission  of  which  no  penalty  could  attach.  But 
where  parties  are  furth  of  Scotland  there  must  always  be 
edictal  intimation,  whether  they  have  known  agents  or  not. 
Whatever  the  Act  meant  that  is  what  it  saya  This  intimation 
is  to  be  made  by  publication  in  the  record  of  edictal  citations. 
Nothing  further  is  said,  but  it  would  be  advisable,  if  the  party 
to  whom  it  was  addressed  had  a  known  residence  in  England 
or  Ireland  (or  elsewhere),  to  send  him  notice  by  registered  post 
letter,  (a)  In  the  circumstances  the  party  desiring  to  proceed 
cannot  be  too  particular.  This  power  of  wakening  in  absence, 
like  that  of  wakening  of  consent,  may  apparently  be  exercised 
at  any  time  within  the  period  of  the  long  prescription,  and  it 
is  more  than  doubtful  whether  Courts  of  other  countries 
would  recognise  a  decision  pronounced  in  this  country  in  an 
action  wakened  without  any  reasonable  means  being  taken  for 
the  party  abroad  knowing  anything  about  it.  At  the  expira- 
tion of  seven  days  from  the  latest  intimation,  and  on  a 
certificate  of  due  intimation  by  the  agent,  the  Sheriff  may 
pronounce  an  interlocutor  holding  the  action  as  wakened  ;  and 
it  then  proceeds. 

PBOGESS  CAPTION. 

7.  Nature  of  Process  Caption.— All  processes  which  are 
borrowed(6)  are  understood  to  remain  in  the  hands  of  the 
borrowing  agent,  and  to  be  returnable  by  him  on  demand. 
If  the  agent  fail  to  return  the  process  on  demand,  the 
failure  is  treated  as  of  the  nature  of  a  contempt  of  Court, 
and  a  summary  warrant,  called  a  process  caption,  is  issued 
for  his  imprisonment  until  it  be  returned       It   is   charac- 

(a)  Ibid,  §   9,  and  iupra,  p.   122.  (6)  A«  to  the  privilege  of  boirowing 

Pradenoe  wonid  aIbo  raggest  intimation  a  prooees,  see  ante,  p.  49  (in  r^;ard  to 

to  hiB  known  agent  In  Scotland,  if  he  procurators), 
has  an/. 
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teristic  that  this  extraordinary  powQr  is  not  regulated  by 
any  written  rules  of  Court,  but  rests  upon  a  practice,  no 
doubt  fairly  well  understood.  Its  use,  however,  is  becoming 
rare  ;  and  it  is  being  replaced  by  the  practice  of  pronouncing 
orders  appointing  the  borrower  to  return  the  process  within 
a  certain  time,  under  the  penalty  of  a  fine,  or  of  imposing  the 
fine  of  £1,  which  is  due  under  the  Act  of  1876,  for  the 
failure  to  return  the  process  for  any  diet  in  the  cause  for 
which  it  is  wanted,  (c)  There  are  cases  however,  where  it  is 
still  found  necessary  to  resort  to  the  process  caption. 

8.  When  Process  Oaption  competent— A  process  caption* 
is  competent  against  every  one  who  has  borrowed  a  process 
and  has  failed  to  return  it.  It  is  the  proper  proceeding  for 
forcing  back  a  process  which  has  been,  borrowed  with  a  view 
to  appeal,  but  has  not  been  enrolled  in  the  Appeal  Court.((2) 
Where  a  long  time  has  elapsed  since  the  process  was 
borrowed — a  number  ef  years  for  instance — caption  is  not 
the  proper  remedy.  In  such  a  case  there  is  plainly  no 
necessity  for  summary  proceedings,  (e)  Although  in  general 
a  receipt  is  given  when  a  process  is  borrowed,  and  this 
receipt  forms  therefore  the  evidence  on  which  the  caption  is 
'usually  issued,  it  is  no  objection  to  a  process  caption  that  it 
is  used  where  the  process  had  been  taken  without  giving  a 
receipt,  because  in  such  circumstances  even  a  more  summary 
remedy  would  not  be  unsuitable. (/)  But  as  the  object  is 
solely  to  enforce  the  return  of  the  process,  it  cannot  be  the 
proper  remedy  where  it  appears  that  the  process  has  been 

(e)  89  k  iO  Vict  o.  70,  §  21.  (/)  Watt  v.  ThonuBon  and  Ligert- 

(d)  Soott  V.  Ourle,  8th  June,  1841,  wood,  18th  July,  1868,  6  M.   1112 ; 
2  Boh.  Apu  817.  27th  Oct  1871,  11  M  960  ;  and  21st 

(e)  Home  v.  Steele,  18th  Feh.  1825^  Apxil,  1874, 1  B.  (H.  L.)  21. 
8  S.  560 ;  and  Madeod  «.  Hill,  ir^ra. 
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loBt  or  destroyed.  In  such  a  case  the  party  who  has  been 
injured  is  not  without  redress,  but  it  must  be  ol>tained  in 
some  other  way. 

9.  Issue  and  Execution  of  the  Warrant— The  warrant 
is  generally  issued  at  the  instance  of  the  Clerk  of  Court, 
acting  on  the  motion  of  the  party  aggrieved  by  the  want  of 
the  process.  The  clerk  may  also  apply  ex  proprio  motu,  and 
it  is  his  duty  to  do  so  wheneyer  it  is  requisite  to  have  the 
process,  or  if  he  has  reason  to  fear  that  the  process  may 
otherwise  be  lost  or  destroyed.  It  would  appear  also  that 
the  private  party  can  apply  to  the  judge  in  his  own  name, 
without  the  intervention  of  the  clerk ;  but  in  that  case  he 
would  be  required  to  show  what  interest  he  had  in  having  the 
process  returned,  (y) 

In  the  usual  case  of  the  clerk  applying  for  caption  on  the 
demand  of  the  private  party,  the  clerk  should  take  care  that 
this  demand  is  signed  either  by  the  party  or  his  agent.  In 
some  counties  a  book  is '  kept  for  the  purpose  of  containing 
caption  craves.  It  is  usual  to  send  intimation  of  this  appli- 
cation to  the  borrowing  agent,  with  a  notice  that  the  warrant 
will  be  issued  if  the  process  be  not  returned  within  twenty- 
four,  or  it  may  be  forty-eight,  hours. 

The  warrant  usually  runs  on  the  complaint  of  the  clerk 
of  court,  but  iti  some  cases  it  is  made  to  run  on  the  joint 
complaint  of  the  clerk  and  the  private  party.(&)  When 
completed  it  is  sometimes  put  into  the  hands  of  the  com- 
plainer,  who  again  intrusts  it  to  an  officer  of  court  for 
execution ;   but   the   clerk   is  responsible,  and  is  bound  to 

iff)  M<Leod  V,  HiU,  16th  Not.  1S26,       cation,  Sellar*B  Fonns,  voL  i  p.  82. 
6  S.  1.     In  Lanarkshire  it  is  alwajrs  {h)  See    Livingstone   r.    Bevezidge^ 

the  private  partj  who  makes  the  appU-      24th  Nor.  1831,  10  S.  62. 
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instnict  all  the  steps  himself  when  required.  In  the  Court 
of  Session  and  in  some  sheriffdoms,  it  is  the  practice  to 
include  in  the  warrant  both  the  agent  who  borrowed  the  pro- 
cess and  the  agent's  clerk  who  signed  the  receipt  for  it,  but  it 
is  not  usual  to  execute  the  caption  against  the  latter,  and  as 
he  has  not  the  control  of  the  process  it  would  require  very 
special  circumstances  to  justify  such  a  proceeding. 

10.  Stay  of  Execation. — ^Where  an  agent  has  reason  to 
fear  that  caption  will  be  applied  for,  he  may  lodge  a  caveat 
against  it  with  the  Clerk  of  Court,  the  effect  of  which  will  be 
to  secure  him  an  opportunity  for  explanation  before  the 
caption  is  issued ;  but  where  caption  is  competent  execution 
will  not  be  stayed  by  a  mere  caveat  (i)  The  proper  form  of 
applying  for  stay  of  execution  is  by  a  note  to  the  Sheriff — 
(not  to  the  Court  of  Session,  unless  relief  have  been  refused 
in  the  Sheriff  Court) — and  the  note  should  contain  an  offer 
of  caution  or  consignation.  (^')  The  amount  for  which 
caution  is  to  be  found  will  be  partly  a  matter  of  discretion. 
In  some  cases  it  will  be  enough  to  find  caution  for  all 
damages  which  may  be  occasioned  by  the  sist.  In  others 
the  party  may  be  required  to  find  caution  for  all  loss  that 
may  be  occasioned  by  the  non-return  of  the  procesa  (A;)  In 
other  cases,  especially  if  there  has  already  been  delay,  a  sist 
on  caution  will  be  refused  altogether.  (Q  On  consignation  of 
the  full  sum  at  issue,  a  sist  for  inquiry  would  scarcely 
be  refused ;  but  it  would  still  remain  for  decision  (on  the 
result  of  the  inquiry)  whether  the  caption  should  finally  be 

(t)  Patrick,  8rd  June,  1854,  26  Jur.  {h)  Livingstone  v,  Beveridge^  iupra, 

459.  note  (A). 

U)  Pagan  v.  Honbnrgli,  Uth  Feb.  (I)  Fleck  v.  Biyce,  25th  June,  1845, 

18.35,  13  S.  471 ;   Jokneton  v,  Dmm,  17  Jur.  155. 
22nd  Febw  1S89,  1  D.  5S7. 
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recalled.  The  application  for  a  sist  is  in  general  made  by 
the  borrowing  agent,  but  where  a  person  had  (under  a  mis- 
apprehension) acted  as  the  borrowing  agent's  clerk  without 
authority  to  do  so,  he  wsus  allowed  to  make  the  applica- 
tion.(m) 

11.  Damages  for  Wrongous  Ezeeation.— Applications 
for  process  caption  are  made  pericvZo  petentis;  and  if  the 
caption  is  carried  through  in  circumstances  which  do  not 
authorise  it,  the  private  party  and  his  agent  who  enforced  it 
are  liable,  jointly  and  severally,  in  damages  to  the  incarcerated 
party,  (ti) 


Section  VIII. — Of  Interim  Decrees. 

The  practice  of  pronouncing  interim  decrees  in  the  Sheriff 
Court,  though  recognised  by  various  Acts  of  Parliament,(a)  is 
not  governed  by  any  special  regulations,  but  is  subject  to  the 
same  principles  as  guide  the  Court  of  Session.  Such  decrees 
are  pronounced  either  when  the  defender  admits  a  sum  to  be 
due,  or  when  it  otherwise  sufficiently  appears  that  a  sum  is 
due  by  him.  It  is  seldom  expedient  to  pronounce  an  interim 
decree  till  the  record  is  closed,  but  ther^  is  no  absolute 
incompetency  in  doing  so.  In  the  Couit  of  Session  some 
doubt  was  entertained  whether  the  clause  in  the  Judicature 
Act,(6)  prohibiting  the  Court  from  giving  judgment  on  the 

(m)  Black  v.  White,  6tli  Dea  1884,  18th  July,  1883,  11.  S.  1008. 

13  a  184.  (a)  See,  inter  alia,  16  k  17  Vict.  c.  80, 

(n)  Hunter   v.   Kerr,  28th    March,  §§  18  and  24  ;  and  89  &  40  "Vict  c.  70, 

1842,  4  D.  1175  ;  Horae  r.  Steele,  ut  §  27. 

supra,  note  («) ;  Pearaon  v.  Andenon,  {b)  6  Geo.  IV.  c.  120,  §  4. 
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merits  untU  the  record  was  closed,  did  not  prohibit  an  interim 
decree,  but  it  was  settled  that  it  did  not  ;(c)  and  in  the  Sheriff 
Court,  where  there  is  no  such  provision,  the  matter  is  clear. 
Where  the  defences  therefore  contain  an  admission  of  a  sum 
due,  interim  decree  for  it  is  often  pronounced.  Where  the 
pursuer  is  reputed  to  be  solvent,  it  is  not  a  sufficient  reason  for 
refusing  interim  decree  that  the  defender  would  like  to  retain 
the  sum  to  keep  himself  safe  against  expenses  which  may  be 
incurred  in  the  remainder  of  the  process  ;  but  the  pronouncing 
of  interim  decree  is  to  some  extent  matter  of  discretion,  and 
there  are  cases  in  which  very  nice  considerations  may  arise  as 
to  whether  interim  decree,  even  for  an  admitted  balance, 
ought  to  be  given.(c2)  Special  leave  is  required  to  extract  an 
interim  decree,  and  that  leave  may  either  be  embodied  .in  the 
decree  or  given  subsequently,  (c) 


(c)  Conacher  v.  Coziaeher,  9th  Dee. 
1857,  20  D.  252. 

id)  See  M'AliBter  v.  Duthie,  15th 
Jnne,  1867,  5  M.  912. 

•  (e)  Buchanan  v.  Toung,  13th  Jan. 
1860,  22  D.  371 ;  and  see  Taylor  v. 
Jarvis,  20th  March,  1860,  22  D.  1031. 
Section  82  of  the  Act  of  1876  'which 
has  been  thought  to  dispense  with  this 
need  for  having  leave  regulates  the  time 
only  and  not  the '  competency  of  ex- 
tracting. In  fact  it  is  nothing  but  an 
amendment  of  §  68  of  the  Court  of 
Session  Act  of  1868,  and  its  effect  is  to 
reduce  the  period  of  twenty  days  there 
mentioned  to  fourteen.  Tennents  v. 
Bomanes,  22nd  June,  1881,  8  R  824, 


referred  to  by  Mr.  SeUar  (Forms,  toL  L 
p.  389)  as  showing  that  leave  is  un- 
necessary was  a  case  of  a  final  judg- 
ment ;  and  to  quote  §  82,  as  Mr.  Sellar 
does,  without  giving  its  introductory 
words,  is  (I  think)  to  leave  out  the 
part  which  explains  its  object  and 
scope.  The  Court  of  Session  practice 
cannot  be  relied  on,  as  there  special 
sUtiitory  authority  (13  &  14  Vict,  a  86, 
§  28)  has  been  given,  authorising  all 
interim  decrees  to  be  extracted  ad 
interim,  unless  the  Court  direct  to  the 
contrary.  See  memoranda  of  7th  Oct. 
1874,  issued  by  Court  of  Session  Ex- 
tractor, and  printed  in  the  Parliament 
House  Book. 
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Section  IX. — Of  Judiciai.  Refebencbs. 


1.  How  Judicial  Beference  made, 

2.  Time  of  Judicial  Beference. 

3.  Effect  of  Judicial  Beference, 

4.  Proceedinge  in  Beference, 


5.  Befere^e  Beport, 

6.  Beferenu  becoming  Abortive. 

7.  Bef  erects  Bemuneration. 


A  judicial  reference  is  a  proceeding  by  which  the  decision 
of  a  case  is  withdrawn  from  the  Courts  and  submitted  to  one 
or  more  arbiters.(a) 

1.  How  Judicial  Beference  made.— A  judicial  reference 
must  be  entered  into  with  the  consent  of  both  parties.  This 
consent  must  be  embodied  in  a  minute ;  and  the  agent  requires 
special  authority  before  he  can  consent  for  his  client.  (6)  The 
minute  refers  the  case  to  the  decision  of  one  or  more  arbiters, 
'  either  specially  named  or  (as  is  sometimes  done)  left  to  be 
named  by  the  Court.  If  there  are  two  arbiters,  power  should 
be  given  to  choose  an  oversman,  as  otherwise  the  reference 
might  become  abortive  by  their  differing  in  opinion.  The 
reference  may  refer  either  the  whole  or  a  part  of  the  cause, — 
subject  always  to  the  approval  of  the  judge.  The  minute 
requires  to  have  the  authority  of  the  Court  interponed  to  it. 
Until  this  has  been  done  the  reference  is  incomplete,  and 
it  is  in  the  power  of  either  party  to  withdraw  from  it.(c)  If, 
however,  the  interponing  of  authority  have  been  accidentally 
omitted,  and  the  parties  have  gone  on  with  the  reference, 
the  subsequent  proceedings  will  form  a  bar  preventing  either 

(a)  A  rery  full  and  valuable  account  1880,  8  S.  694. 

of  the  Judicial  Beference  will  be  found  (c)  Reid  v.  Henderson,  26th  June, 

in  Mr.  Montgomerie  Bell'a  TreatiBe  on  1841,  3  D.  1102 ;   Bell  on  Arbitration, 

the  Law  of  Arbitration.  p.  269  (2nd  ed.) 

(6)  Livingston  v,  Johnston,  23rd  Maj, 


Ch.  ni,  8.  IX.]  JUDICIAL  REFERENCES.  299 

party  from  founding  upon  the  omission.((2)  After  authority 
has  been  interponed,  neither  party  can  withdraw  from  the 
reference  or  move  the  Court  to  recall  it  without  the  consent 
of  the  other,  (e) 

2.  Time  of  Judicial  Reference.— A  reference  may  be 
entered  into  at  any  stage  of  a  process  which  is  before  the 
Court. 

3.  Effect  of  Judicial  Reference.— Notwithstanding  the 
reference,  the  process  remains  in  Court.  It  may  be  enrolled 
at  any  time  for  the  purpose  of  pronouncing  orders  necessary 
to  the  carrying  out  of  the  reference— such  as  those  giving 
warrant  to  cite  witnesses,  diligences '  to  recover  documents, 
and  so  on.(/)  So  entirely  is  the  reference  considered  to  be  in 
Court,  that  it  is  only  agents  who  can  practise  before  the  Court 
who  can  practise  before  the  referee,  (gr)  Under  the  rules  as 
to  falling  asleep,  if  the  process  fall  asleep  it  is  more  than 
doubtful  whether  anything  can  be  done  under  the  reference 
till  it  is  wakened.  There  might  be  ground  for  arguing  that 
proceedings  in  the  reference  were  proceedings  in  the  cause, 
and  that  an  order  by  the  referee  would  be  equivalent  in  this 
matter  to  an  interlocutor  of  the  Sheriff,  but  it  will  avoid 
difficulties  if  the  action  be  kept  awake  by  some  interlocutor 
being  pronounced  in  it.  (A) 

4  Proceedings  of  Referee. — The  first  step  of  the  referee  is 

[d)  Fairley  v.   M'Gown,  llih  Feb.      to  have  the  attorney  license. 

1836, 1 4  S.  470.  {h)  See  Watson  v.  Stewart,  24th  Feb. 

(e)  Walker  v.   Stewart,   14th  Aug.       1872, 10  M.  494;  and  Gillon  v.  Simpson, 
1855,  2  Maoq.  424.  14th  Jan.  1859,  21  D.  243,  where  the 

(/)  Bell  on  Arbitrationi  p.  276.  question  arose  under  (the  now  repealed) 

iff)  Ireland  v.  Wilson,   25th  June,  §  15  of  16  &  17  Vict.  c.  80.    See  also 

1851,  13  D.   1226.      The  point  here  BeU  on  Arbitration,  p.  282. 

inrolved  wm  whether  the  agent  required 
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usually  to  accept  the  reference.  This  may  be  done  by  a 
docquet  on  the  minute  of  reference,  but  it  is  not  a  necessary 
step,  and  often  the  only  evidence  of  acceptance  is  acting. 

The  referee,  if  he  considers  it  expedient,  may  appoint  a 
clerk,  (i) 

If  the  reference  have  been  made  before  a  record  has  been 
closed,  the  referee  may  very  generally  take  this  as  evidence 
that  the  parties  do  not  desire  further  pleadings ;  but  it  is 
very  much  a  matter  of  discretion  what  the  referee  may  do  in 
this  respect ;  and  so  long  as  he  acts  fairly  to  both  sides,  and 
conscientiously,  the  Court  will  not  interfere  with  him,  unless, 
indeed,  it  should  be  made  plain  that  he  has  omitted  to  order 
pleadings  in  a  case  where  it  was  impossible  to  do  justice  with- 
out ihem,(j)  If  the  referee  does  order  pleadings,  the  best 
way  for  him  will, be  to  follow  the  style  of  record  used  in  the 
ordinary  Court.  He  may,  however,  confibe  himself  to  ap- 
pointing each  party  to  give  in  a  claim,  stating  (without 
argument)  the  &jct&  they  aver  and  the  demands  they  make ; 
and  if  he  thinks  fit  he  may  allow  an  answer  to  each  party,  or 
allow  each*  party  to  revise  his  claim  after  he  has  seen  that  of 
the  other.  (A;) 

In  regard  to  proof,  the  referee  is  again  left  very  much  to 
his  own  discretion.  It  is  for  him  to  consider  whether  he  will 
allow  proof  or  not ;  and  if  he  act  fairly  and  conscientiously, 
and  not  in  such  a  manner  as  could  only  cause  injustice,  his 
decision  cannot  be  quarrelled.  ({)  Even  though  proof  have 
been  ordered  before  the  remit,  the  referee  need  not  take  it.(m) 

(»)  Bell  on  Arbitration,  p.  274.    In  (ib)  Bell  on  Arbitration,  p^  274. 

England  be  may  also. appoint  a  law-  (Q  Kowbray  v,  Dickson,  2nd  Jane, 

agent  to  belp ;  Potter  v.  Bankin,  28rd  1848,  10  D.  1102 )  Miller  v.  Millar,  10th 

Nov.  1868,  38  L.  J.  (C.  P.)  130.  Maroh,  1855, 17  D.  689. 


ij)  Compare  Biitchell  v.  Cable,  17th  (m)  Colquboun  v.  Haig,  18th  Jan. 

Jnne,  1848,  10  D.  1297.  1825,  3  S.  424. 
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If  the  reference  have  been  made  to  him  as  a  man  of  skill,  he 
may  decide  of  his  own  knowledge  after  examining  the  subject 
of  dispute  ;(n)  and  if  he  examines  witnesses  on  matters  in 
.which  he  is  himself  skilled,  he  need  not  examine  them  on 
oath.(o)  If,  however,  he  has  to  examine  witnesses  on  matters 
in  which  he  is  not  skilled,  he  should  follow  the  rules  in  the 
ordinary  court,  unless  the  parties  choose  to  dispense  with  any 
of  the  formalities  ;  but  it  does  not  seem  essential  that  he 
should  proceed  in  this  manner,  for  in  this  (as  in  all  other 
matters)  he  is  left  very  much  to  his  diBcretioa(p) 

Hearing  the  parties  cannot  in  general  be  safely  dispensed 
with  altogether.  It  would  vitiate  the  reference  to  hear  one  of 
the  parties  without  either  hearing  the  other  or  giving  him  an 
opportunity  of  being  heard.  It  is,  however,  altogether  in  the 
discretion  of  the  referee  to  say  how  often,  and  when,  and  in 
what  manner,  he  will  hear  the  parties.  He  may  hear  them 
by  themselves,  or  he  may  allow  agents,  or  even  counsel,  to 
appear  for  them  ;  and  he  may  have  the  argument  either  oral 
or  in  writing.  .  Often  the  referee  hears  all  that  the  parties 
have  to  say  at  the  end  of  a  proof  or  of  an  inspection,  and  this 
generally  is  sufficient,  (j^) 

Notes  of  the  referee's  intended  decision  should  generally  be 
issued  before  pronouncing  the  decision  itself.  •  It  is  not 
imperative  however  to  do  so,  and  in  cases  of  little  difficulty  or 
importance  notes  may  rightly  enough  be  dispensed  with ;  but, 
as  a  general  rule,  the  Court  of  Session  has  strongly  recom- 
mended that  they  should  be  issued.     If  notes  are  issued,  the 

(n)  JolmBton  v.  Cheape,  10th  Jnly,  not  recording  the  proof  seems  equally  a 

1817,    5    Dow,    247 ;    McDonald    v.  matter  of  discretion. 
M'Donald,  8th  Deo.  1843,  6  D.  186.  (g)  The  discretion  a  referee  has  in 

(o)  Cochrane  v.  Guthrie,  80th  March,  regard  to  the  debate  depends  on  the 

1861,  28  D.  865.  same  principles  as  those  which  regulate 

{p)  See  Kirkcaldy  «.  Dalgaim^s  Trs.,  his  discretion  as  to  pleadings  and  proof. 
16th  June,  1809,  F.  C.    Recording  or 
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parties  should  have  an  opportunity  of  expressing  their  views 
on  them,  either  verbally  or  in  writing. 

The  decision  should  embrace  everything  that  is  involved  in 
the  process.  The  referee,  if  he  accept  the  reference,  is  bound 
to  decide  on  both  fisu^ts  and  law,(r)  and  to  determine  both  the 
merits  of  the  action  and  the  question  of  expenses,  (a) 

6.  Refbree^B  Report.— The  referee's  final  report  is  lodged 
in  process,  and  the  case  is  returned  to  the  Clerk  of  Court.  To 
make  the  report  binding  it  requires  to  have  the  authority  of 
the  Court  interponed  to  it.(Q  The  Court,  however,  cannot 
review  the  referee's  decision,  (u)  If  the  referee  have  not 
exhausted  the  case,  or  if  his  report  be  ambiguous,  or  if  he 
have  omitted  some  step  such  as  he  ought  to  have  taken,  the 
report  may  be  sent  back  to  him,  for  him  to  amend  according 
to  his  discretion  ;(t;)  or,  if  the  proceedings  of  the  referee  have 
been  altogether  irregular  or  corrupt,  such  as  would  invalidate 
an  ordinary  decree-arbitrisil,  the  Court  may  set  them  aside 
altogether  ;(tc;)  but  the  Court  itself  cannot  amend  or  alter  the 
award.     The  decision  must  be  the  referee's  decision. 


6.  Reference  becoming  Abortive.— The  reference  falls  by 
the  refusal  of  the  referee  to  accept,  or  by  his  refusal  (on  just 
grounds  approved  by  the  Court)  to  go  on  with  the  reference  ; 
or  by  his  death.     It  also  falls  if  the  conduct  of  the  referee  has 

(r)  Welch  v.  Jackson,  23rd  Dec.  1864,  1859,  21  D.  248. 

8  Macph.  808.  (ix)  Mackenzie  v,  Gizran,  19th  Dec. 

(«)  Fairley,  supra,  note  {d);    Paul  1840,  8  D.  318,  and  9th  March,  1843, 

r.  Henderson,  19th  Feb.  1867, 5  Macph.  2  Beirs  Ap.  Ca.  43. 

618;  Ferrier  V.  Alison,  28th  Jan.  1843,  (v)  Lord  Advocate  v.  Heddle,   9th 

5  D.  456;  18th  April,  1845,  4  Bell's  July,  1856,  18  D.  1211. 

Ap.  Ca.  161 ;  Hilton  v.  Walker,  2nd  (io)  Per  Deas,  Hilton  v.  Walker,  tU 

July,  1S67,  6  Macph.  969.  supra, 

{t)  Gillon   V.    Simpson,    14th   Jan. 
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been  such  as  to  oblige  the  Court  to  recall  his  appointment. 
In  case  of  the  reference  becoming  abortive  everything  done  in 
it  goes  for  nothing,  and  the  process  recommences  at  the  point 
where  it  stood  before  the  lodging  of  the  minute.  •  This  result 
can  be  prevented  only  by  the  parties  consenting  to  some  other 
course. 

7.  Referee's  Remuneration.— The  referee  is  an  officer  of 
Court,  and  is  entitled  to  remuneration,  (x)  The  amount  is 
fixed  by  the  Court,  usually  after  a  remit  to  the  auditor.  If 
one  of  the  parties  have  already  paid  the  referee  a  reasonable 
fee,  the  Court  will  order  the  other  party  to  reimburse  such 
part  of  it  as  he  may  be  liable  for.(y)  In  one  case  the  referee 
left  the  proportion  in  which  his  fee  was  to  be  paid  by  the  two 
parties  to  be  fixed  by  the  Court ;  but  the  Court  remitted  to 
the  referee  to  fix  the  proportions.  (0) 

The  clerk  is  also  entitled  to  remuneration.  The  referee 
usually  determines  the  amount,  but  as  the  clerk  is  an  officer 
of  Court  the  referee's  decision  on  this  would  not  necessarily  be 
final ;  and,  if  the  referee  chooses,  he  may  leave  that  matter  to 
be  dealt  with  by  the  Court,  in  the  same  way  as  his  own 
remuneration  is  dealt  with. 

In  case  of  necessity,  the  judicial  referee  and  his  clerk  are 
entitled  to  ask  decree  in  their  own  name  for  their  remuneration, 
against  both  parties  to  the  action,  conjointly  and  severally,  (a) 

(«)  Paul  V.  Henderson,  19tli   Feb.  (2)  Morris  v.  Stewart,  14tli  Feb.  1852, 

1867,  5  M.  613.  14  D.  501. 

(y)  Edinburgh  OU  Gas  Co.  v.  Clyne's  (a)  Beattie,  Idth  July,  1878,  11  M. 

Trs,  6th  Feb.  1835,  18  S.  418.  954. 
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Section  X. — Of  the  Beference  to  Oath. 


1.  NaiuT$  of  lUference  io  Oidh. 

2.  When  Reference  to  Oath  Ineomr 

peUnt 

3.  Discretion  to  refuse  Beference. 

4.  To  whom  Beference  made, 

5.  Beference  either  General  or  SpeciaL 

6.  Time  of  Beference. 


7.  Form  of  Bef erring. 

8.  Of  Betracting  and  Deferring. 

9.  Of  the  Examination. 

10.  Of  Be-examining. 

11.  Of  Parties  failing  to  attend  the 

Examination. 

12.  Of  Construing  the  Oath. 


1.  Nature  of  Beference  to  Oath.— At  any  stage  of  most 
causes  either  party  is  at  liberty  to  abandon  other  means  of 
attack  or  defence  and  to  tender  a  reference  of  the  whole  or 
any  distinct  part  of  the  case  to  the  oath  of  his  adversaiy. 
This  right  remains  even  after  the  cause  is  lost,  so  loDg  as  the 
action  remains  in  Court.  The  reference  is  considered  to  be  an 
appeal  to  the  equitable  jurisdiction  of  the  Court ;  and  it  is 
therefore  in  the  discretion  of  the  Court  to  sustain  or  to  refuse 
it.  It  is  understood,  however,  that  the  reference  will  be 
sustained  when  it  is  competent,  unless  there  be  good  reason  to 
the  contrary.  If  it  be  sustaiued,  it  always  forms  the  last  step 
in  regard  to  the  matter  embraced  in  it.  The  oath  emitted  is 
final  in  regard  to  the  matter  referred.  If  it  admit  the  matter, 
the  proof  is  complete,  and  if  it  do  not  admit,  it  is  finally 
settled  that  the  matter  is  not  proved. 

2.  When  Beference  to  Oath  Incompetent— The  reference 
is  occasionally  incompetent. 

To  make  a  reference  competent  there  must  be,  to  begin 
with,  a  competent  process.(a)  If  the  action  be  not  relevant 
a  reference  is  incompetent  ;(&)  and  this  is  held  though  the 

(a)  MTarlaae  v.  Wfttt,  5tli   Jalj,  (()  MOiaren   «.    Balk,    20th   Jnne, 

1828^  6  S.  1096.  1829,  7  S.  780. 
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defect  in  relevancy  be  caused  only  by  want  of  8pecification.(c) 
On  the  same  principle,  special  matters  which  could  not  be 
admitted  to  proof,  as  not  fSEdling  within  the  grounds  of  action, 
cannot  be  the  subject  of  a  reference  to  oath.(c2) 

Matters  of  law  cannot  be  referred  to  oath.  Where  the 
record  contains  a  mixed  question  of  fact  and  law,  the  course  is 
to  make  a  special  reference  referring  only  the  matters  of  fact 
at  issue,  (e)  Sometimes  this  cannot  easily  be  done,  and  the 
reference  is  then  made  general,  the  oath  being  held  c^nclusiye 
only  on  the  matters  of  fact.(/) 

Matter  which  may  be  made  the  subject  of  a  criminal  indict- 
ment cannot,  if  the  referee  object,  be  referred  to  his  oath. 
Thus,  in  an  action  of  damages  for  a  serious  assault,  for  which 
the  defender  would  be  liable  to  imprisonment  in  a  criminal 
court,  he  can  decline  a  reference.(9)  If,  however,  the  offence 
be  one  for  which  imprisonment  is  either  incompetent  or  in 
practice  not  awarded,  the  reference  will  generally  be  sustained.(^) 
A  party  who  means  to  avail  himself  of  this  privilege  must 
plead  it  when  the  reference  is  proposed,  because  if  he  do  not 
then  object,  the  reference  will  be  sustained.(i) 

It  has  been  doubted  whether  it  is  competent  to  refer  matters 
of  which  the  referee  cannot  personally  know  anything;  but 
the  doubt  does  not  appear  well  founded.  Though  the  party 
himself  may  not  have  knowledge  of  the  matter,  he  may  have 
received  such  information  as  may  have  quite  satisfied  him  that 


(e)   Phoenix   Fire   Insuranoe   Com-  Jan.  1856, 18  D.  405. 

panj  V.  Tonng,  10th  July,  1884,  12  S.  {g)  Miller  v.  Brown,  16th  Feb.  1828, 

921.  6  8.  561. 

((2)  ThomMm  v.  Simpson,  ISth  Nov.  (h)  M'Callnm  v.  M'Call,  18th  Feb. 

1844,  7  D.  106.  1825,  3  S.  551 ;  and  Dickaon  on  Eyi- 

(e)   Taylor   v.    HaU,    10th    March,  dence,  §  1549; 

1829,7  8.565.  (»)  Conacher  v.  Oonacher,  Ist  March, 

(/)  See  Anatrather  «.  Wilkie,  Slit  1859,  21  D.  597. 

X 
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his  claim  or  defence  was  unfounded ;  and  though  his  adversary 
may  not  have  l^al  evidence  to  defeat  him,  it  would  be  unfair 
to  lay  down  any  general  rule  to  prevent  an  appeal  to  bis 
conscience. 

3.  Discretioii  to  Beftuie  Reference.— It  is  not  imperative 
upon  the  Court  to  sustain  the  reference.  Even  when  the 
reference  is  otherwise  competent  the  Court  exercises  a  discre* 
tion  to  sustain  or  refuse ;  and  if  they  see  reason  to  believe 
that  justice  is  likely  to  be  perverted  by  the  administration  of 
the  oath  they  wiU  not  give  their  authority,  (j)  This  rule  was 
applied  in  the  case  of  Longworth  v.  Yelverton,  where  all  the 
authorities  were  fully  examined.  The  ground  on  which  the 
reference  was  there  refused  was  that  the  interest  of  a  third 
party  would  be  seriously  prejudiced  if  the  oath  were  affirma- 
tive. (X;)  Tbe  reference  has  been  refused  where  it  was  apparent 
that  the  sole  object  was  to  get  further  delay ;  and  in  «uch 
cases,  when  the  reference  has  been  permitted,  it  sometimes  has 
been  only  on  some  such  condition  as  that  the  defender  shall 
consign  the  amount  at  issue(Q  or  expenses,  (m) 

• 

4.  To  Whom  Reference  made.— In  general  the  reference 
-must  be  made  to  all  of  the  opposing  parties  in  the- action, 

though  it  sometimes  happens  that  the  oath  of  one  of  a  certain 
set  of  parties  may  be  binding  on  all  of  them,  or  even  that  the 
oath  of  one  who  is  not  a  party  to  the  action  may  be  binding 
upon  one  who  is:  Thus,  in  certain  matters,  the  oath  of  one 
partner  may  be  binding  on  tbe  rest,  or  the  oath  of  a  wife  bind- 

{j)  Ritchie  r.  Mackay,  24th  .Tune,  ^     (/)  Pattinson  r.  Robertson,  4th  Dec. 

1829,  8  W.  and  S.  484.  *1846,  9  D.  226. 

{k)    Longworth   r.   Yelverton,    10th  (m)  Aikman  r.  Aikuian's  Tn.,  24th 

March,   1865,  3  M.  645 ;    30th  July,      Jan.  1868,  6  M.  277. 
1867,  5M.  (K.  L.)144. 
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iBg  on  the  husband.  Those  cases,  however,  do  not  depend  for 
their  sohition  on  the  hiw  of  process,  but  on  the  power  lyhich 
the  law  of  partnership,  or  the  law  of  husband  and  wife,  as  the 
case  jnay  be,  gives  to  the  one  party  to  bind  the  other  in  the 
transaction  to  which  the  action  relates.(n) 

5.  Beference  either  Oeneral  or  SpedaL— A  general  reference 
is  a  reference  of  the  whole  action,  and  is  the  only  kind  of 
reference  competent  after  final  decision  on  the  merits.(o)  So 
long  as  there  is  no  such  decision,  it  is  competent  (with  the 
approval  of  the  Court)  to  make  a  reference  of  any  individual 
fact  or  facts  in  the  case.(p)  Even  after  proof  has  been  led,  a 
party  may  ask  for  judgment  in  his  favour  upon  the  facts  he 
has  proved,  and  refer  the  remainder  of  the  case  to  the  oath  of 
his  opponent.  (9) 

6.  Time  of  Beferenca — It  is  irregular  (if  any  objection  be 
taken)  to  sustain  a  reference  before  closing  the  record  and  decid- 
ing  on  the  relevancy,  because  until  these  things  have  been  done 
it  cannot  be  known  whether  the  process  is  such  as  to  make  a 
reference  competent.  Doubts  have  been  expressed  whether  it 
be  competent  in  any  case  to  admit  the  reference  before  the 
record  is  closed,  (r)  Under  the  old  forms  it  was  common  to 
refer  the  summons  alone,  (s)  and  this  is  often  done  yet  where 
no  objection  is  taken  ;  but  under  the  present  forms  of  process 
either  party  could  insist  on  a  record  being  closed  before  any 

(n)  For  illustratione,  see  Bertram  v.  M*Beatb,  lot  Jolj,  1869,  7  M.  934. 

Stewart's  Trs.,  19th  Dec  1874,  2  R  265,  {p)  Moore  r.  Young,  10th  Dec.  1842, 

and  Kirkpatrick  on  Evidence,  §  198.  5  D.  494. 

(o)  White  V.   Murdoch,   9th   June,  (q)   Cameron    v.    Armstrong,    28th 

1812,  F.  C.    Where  the  action  is  divis-  June,  1851, 13  D.  1256. 

ible  into  separate  parts,  one  part  may  (r)  Dickson  on  Evidence,  §  1554. 

(even  after  judgment)  be  referred  with-  (<)  Stair,  iv.  38,  27.    llie  reference 

out  referring  the  whole ;    Sinclair  r.  was  sometimes  in  the  summons. 
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other  step  was  taken.(Q  The  only  check  on  the  unreasonable 
use  of  this  power  is  to  find  the  party  liable  in  the  expenses 
of  the  proceedings  if  he  exercises  his  right  to  a  record  with- 
out reasonable  necessity.  Sometimes  the  reference  is  made 
before  the  defender  appears.  In  this  case  the  order  of  reference 
has  to  be  served  upon  him  personally,  and  if  he  fail  to  appear 
and  depone  (being  within  the  jurisdiction)  he  may  be  held  as 
confessed.(u) 

If  preliminary  pleas  are  stated,  it  is  incompetent  to  refer 
to  oath  until  they  are  disposed  of.  A  defender  who  states  such 
pleas  cannot  make  a  reference  under  reservation  of  them.(v) 
If  a  party  who  has  stated  preliminary  pleas  make  a  reference 
which  is  silent  as  to  them,  he  will  be  held  as  having  departed 
firom  them.  In  the  same  way,  if  the  reference  be  proposed  to 
the  party  stating  the  pleas,  and  he  appear  and  depone,  instead 
of  exercising  such  right  of  appeal  as  was  competent  to  him,  he 
will  be  held  to  have  waived  the  objections,  (te;)  Sustaining  a 
reference  **  before  answer,"  though  it  has  been  done,  (a;)  is  a 
thing  contrary  to  the  nature  of  the  proceeding.  If  there  is 
any  such  urgency  for  taking  the  oath  that  it  cannot  await  the 
disposal  of  the  preliminary  pleas,  it  should  be  taken  to  lie  in 
retenti8;(y)  although,  before  this  would  be  permitted  the 
urgency  would  have  to  be  very  strong. 

After  parole  proof  has  been  taken  it  was  at  one  time  held 
that  a  reference  could  not  be  sustained  ;  but  that  rule  has  long 
been  in  disuse.  A  party  who  has  renounced  probation  is  in 
the  same  position  as  a  party  who   has   led    proof,    and   he 

{t)  Riley  v.  M*Laren,  24th  Dec.  1853,  (to)  TurnboU  v.  Bothwick,  12ih  May, 

16  D.  823.  1830,  8  a  735. 

(tt)  A.  &.,  10th  July,  1839,   §  76  ;  (x)  Grant  v.    Marshall,    17th    Jan. 

Nicholson  v.  Madeod,  tii/ra,  note  (A).  1851,  IS  D.  500. 

(v)  Henderson  v.  Smith,   28th  Feb.  (y)  Biley,  iupra,  note  (<). 
1852,  14  D.  588. 
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therefore  can  also  make  a  reference.  (0)  If,  however,  a  party 
has  called  and  examined  his  opponent  as  a  witness,  he  cannot 
refer  to  his  opponent's  oath,(a)  and  though  the  opponent  may 
have  tendered  himself  as  a  witness  in  support  of  his  own  case, 
still  if  the  party  should  cross-examine  him,  the  power  to  refer 
is  Iost.(6)  But  this  is  not  held  to  prevent  a  party,  in  an 
action  which  embraces  two  distinct  matters,  from  examining 
his  opponent  as  a  witness  on  the  one  and  referring  to  his  oath 
on  the  other,  (c)  And  if  it  turn  out  that  the  proof  in  the 
course  of  which  the  party  was  examined  was  incompetent,  and 
that  no  use  can  be  made  of  it,  a  reference  is,  notwithstanding 
it,  competent.(<i) 

After  extracting  judgment  reference  is  incompetent,  but  it  is 
competent  so  long  as  the  extract  is  not  actually  issued.  This 
was  held  where  the  extract  had  been  ordered  for  some  time, 
but  had  not  been  issued  on  account  of  the  pressure  of  other 
business  in  the  office. («) 

7.  Form  of  Referring.— A  reference  to  oath  ought  to  be 
tendered  by  a  minute,  and  the  agent  tendering  it  must  have 
special  authority  to  do 'so.  The  evidence  of  this  authority 
may  be  either  the  signature  of  the  party  on  the  minute  or  a 
separate  mandate  produced  with  it ;  or  the  party  may  attend 
the  examination  and  judicially  adhere  to  the  reference.  (/)  If, 
through  some  mistake,  the  minute  be  omitted,  the  mistake 
will  not  be  fatal  to  the  reference  if  all  the  other  forms  have 
been  attended  to,  and  the  intention  of  the  party  to  refer,  and 

(z)  Anstrather  v,  Wilkie,  SUt  Jan.  1866,  4  Macph.  498. 

1856,  18  D.  405.  {d)  Swaniton  v.  Gallie,  8rd  Deo.  1870, 

(a)  16  k  17  Vict  a  20,  %5.  9  M.  208. 

(6)  Madeay  v.  GampbeU,  8th  July,  (t)  Aikman  v.  Aikman's  Tn.,  24th 

1876,  3  B.  999.  Jan.  1868,  6  M.  277. 

(e)  Dewar  v.  Peawon,    27th     Feb.  (/)  A.  &,  10th  July,  1889,  §  84. 


SIO        ORDINARY  ACnON-^OOCASIONAL  PROCEEDINGS.    [Pabt  II. 

his  knowledge  of  the  reference,  be  clear   firom   some   such 
distinct  act  as  his  presence  at  the  examination.  (^) 

Afber  the  minute;  the  next  step  is  for  the  reference  to  be 
sustained  by  an  interlocutor  of  the  Sheriff.  This  step  is 
imperative ;  and  if  the  oath  be  emitted  under  anything  less 
solemn  than  an  express  order  of  the  Court  it  will  not  constitute 
a  judicial  reference:  (A)  When  this  interlocutor  is  moved  for, 
any  objection  to  the  reference  should  be  stated  ;  for  if  the 
objection  be  not  then  stated  the  reference  will  be  sustained 
and  the  objection  be  held  as  waived.  This  holds  more 
especially  when  the  objection  is  merely  to  so  trivial  a  matter 
as  the  form  of  the  minute,  (i) 

When  the  reference  has  been  sustained,  a  day  is  assigned 
for  the  party  to  appear  and  depone.  The  oath  is  directed  to  be 
taken  before  the  Sheriff,  but  if  he  cannot  attend,  or  in  case  of 
special  emergency,  he  may  appoint  a  commissioner,  (y) 

8.  Of  Retracting  and  Deferring.— At  any  time  before  the 
oath  has  been  emitted  the  party  referriog  may  be  permitted  to 
retract  the  reference  on  paying  the  expense  which  the  other 
party  has  been  put  to  by  this  chang^.(^)  It  is  a  condition, 
however,  of  permitting  this,  that  the  other  party  have  not  been 
prejudiced  by  what  has.  taken  place.  If,  for  example,  thjsre 
have  been  great  delay,  (!)  or  if  he  have  been  deprived  by  death 
or  otherwise  in  the  interval  of  the  evidence  of  a  material 
witne8s,(m)  the  reference  cannot  be  retracted. 

ig)  Hewit  v.  Pollok,  24th  Not.  1821,  Forman  v.  Bookless,  infra,  note  {t). 

1  S.  (O.  E.)  167.  {k)  A.  a,10th  July,  1889,  §  80;  Chal- 

(A)  See  the  opinion  of  the  Court  in  men  v.  Jackson,  18th  Feb.  1818,  F.  G. ; 

Nicholson  V.  Madeod,  23rd  Nor,  1610,  Benniev.Mack,28thJan.  1882,108. 255. 

F.C.  {I)  Dick  r,  Hutton,  17th  Feb.  1876, 

(t)  Broom  v,  Edglej,  Slst  May,  1843,  3  R.  448. 

6  D.  1087.  (m)  Galbraith  r.  McNeil,  26th  Xov 

0)  A.S.,10th  July,1839,§79;  andsee  1828,  7  S.  63. 
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Deferring  is  a  proceeding  (now  almost  unknown)  by 
which  a  party  to  whose  oath  a  reference  has  been  made 
declines  it,  and  refers  the  case  back  to  the  oath  of  the  pro- 
posing party.  The  proceeding  is  still  competent,  and  it  is 
regulated  in  the  same  way  as  an  original  reference.  When 
it  is  used,  the  judge  has  a  discretionary  power  of  ordaining 
either  of  the  two  parties  to  make  oath  who^  he  has 
ground  to  think,  had  the  best  opportunities  of  knowing  the 
facts.(7i) 

9.  Of  the  EzaminatioXL— When  the  parties  appear  before 
the  Sheriff,  the  deponent  is  put  upon  oath.(o)     The  examina- 

• 

tion  then  proceeds  at  the  instance  of  the  referring  party, 
who  may  ask  such  relevant  questions  as  he  pleases.  So  long 
as  he  keeps  to  the  case,  the  only  limit  upon  his  discretion  is 
the  power  which  is  given  to  the  deponent  to  decline  to 
answer  special  questions  after  having  answered  general  ques* 
tions — ^a  power  given  to  the  deponent  to  prevent  his  being 
le.d  into  perjury  by  first  answering  general  questions  in  the 
negative,  and  then  being  obliged  to  admit  circumstances  which 
contradict  himself,  (p)  The  deponent  cannot  decline  to  answer 
special  questions  when  they  are  put  first.  The  examining 
party  may  show  to  the  deponent  any  documents  which  would 
be  admissible  were  he  being  examined  as  a  witness,  and  may 
examine  him  in  regard  to  their  contents.  (^)  The  referring 
party  is  not  bound  to  go  over  the  whole  case,  but  may 
stop  his  examination  when  he  pleases.  The  Sheriff  ought 
then    to    ask    such    questions   as   he    may   think    right   for 

'  {n)  Stair,   iv.    44,   13 ;   Knkine,   iv.  c.  9,  §  2. 

2,  8.  ip)  Heddle  r.  Baikie.  leth  Jan.  1841, 

(o)  If  the  deponent  has  conscientious  3  D.  370. 

motiveH  for  not  taking  an  oath,  his  affir-  {q)  Boyd  r.  Kerr,  ITth  June,  1S43, 

mation  may  be  taken ;  2.^  ft  29  Vict.  Ti  D.  1218. 
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clearing  up  the  case;(r)  and  on  that  point  he  may  reoeiye 
suggestions  from  the  deponent's  agent  The  deponent,  it 
should  be  mentioned,  is  entitled  to  have  an  agent  present, 
not  only  for  the  purpose  of  suggesting  questions  to  the 
Sheriff,  but  also  for  the  purpose  of  assisting  his  client  with 
references  to  documents,  and  of  objecting  to  incompetent 
questions.  (8) 

The  deposition  is  recorded  in  the  old  way ;  that  is  to  say, 
it  is  dictated  by  the  Sheriff  to  the  Clerk  of  Court,  and  then 
each  page  or  marginal  note  is  signed  by  the  Sheriff  and  the 
deponent,  in  the  same  way  as  in  the  case  of  a  proof  by  com- 
mission not  taken  in  short-hand.(Q 

10.  Of  Be-examining. — ^In  certain  cases  it  has  been  per- 
mitted to  have  the  examination  re-taken.  This  has  been 
allowed  where  the  first  examination  did  not  exhaust  the 
reference  ;(u)  where  the  deponent  had  not  been  examined  in 
regard  to  certain  statements  in  his  record  which  it  was 
desired  to  read  along  with  his  deposition  ;(t;)  where  the 
deposition  was  confused  or  ambiguous  ;(te;)  or  lastly,  where, 
through  an  irregularity,  the  deposition  had  been  emitted  in 
the  absence  of  the  referring  party,  (a;)  The  re-examination, 
however,  will  not,  any  more  than  the  examination,  be  allowed  as 
matter  of  right.     It  is,  indeed,  a  very  exceptional  proceeding. 

(r)  Sontar  v.  Soutar,  5th  Dea  1851,  but  the  Evidence  Act  of    1874    ham 

14  D.  140.  omitted  to  make  that  competent  in  the 

(«)  Blair  v.  MThun,  4th  July,  1856,  Sheriff  Conrt  (37  &  38  Vict.  c.  64). 

18  D.  1202.    In  modem  practice  he  is  (u)  Paterson  v.  Thomson,  20th  Feb. 

allowed  to  crofls-examine;  M'Dougall  v.  1830,  8  S.  571. 

M'Laren,  16th   March,  1881,  Sellar's  (v)  Young    v.   Pollock,    25th   May, 

Forms,  i.  278.  1832,  10  &  570. 

{t)  Forman  v.  Bookless,   27tii  Feb.  (io)  Erskine,  iv.  2,  15. 

1864,  2  M.  787.    It  is  competent  in  the  {x)  Peacock  v.  Smiles,  5th  Joly,  1828, 

Court  of  Session  to  take  the  deposition  6  S.  1081. 
in  short-hand  (29  &  30  Vict  c.  112) ; 
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IL  Of  Parties  failing  to  attend  the  Examination,— 

Should  the  party  making  the  reference  fail  to  go  on  ivith  it, 
by  taking  a  day  for  examining  his  opponent,  the  Court  may 
circumduce  the  term  for  referring;  and  when  this  is  done 
the  party,  if  he  do  not  get  himself  reponed  against  the  order, 
loses  his  right  to  refer.  If  the  fBdliire  to  go  on  with  the  refer- 
ence be  without  sufficient  excuse,  and  the  party  takes  no  other 
steps,  the  Court  might  decide  against  him  by  default.  (^)  If 
the  referring  party,  after  getting  a  day  fixed  for  the  examina- 
tion, fail  to  appear  at  it,  the  Sheriff  may  take  the  deposition 
in  his  absence. 

If  the  party  to  whom  the  reference  is  made  fail  to  appear 
at  the  examination,  he  may  be  held  as  confessed.  If  the  diet, 
however,  have  been  fixed  in  his  absence,  it  must  be  proved 
that  he  or  his  agent  received  notice  of  the  appointment  before 
this  can  be  done,  (a)  The  effect  of  holding  him  as  confessed 
is  the  same  as  if  he  had  appeared  and  admitted  the  matters 
referred  to  him. 

Parties  may  be  reponed  against  circumduction,  or  holding 
as  confessed,  upon  showing  sufficient  cause  to  the  Sheriff 
for  the  failure,  and  on  paying  such  expenses  as  he  may 
raodify.(b)  No  precise  time  seems  to  have  been  fixed  within 
which  the  demand  to  be  reponed  must  be  mode,  but  it  should 
be  made  on  4^he  first  calling  of  the  cause  at  which  the  party 
is  present ;  for  if  a  party  go  on  to  litigate  on  other  points,  he 

(y)  See  Gnte,  section  vi.,  art.  4,  p.  271;  reference  to  his  oath,  and  then  appealed, 

and  section  viL,  art  1,  p.  285.  On  the  relevancy  being  re-affirmed,  it 

(a)  A.  S.,  10th  July,  1839,  §  76.    A  was  only  ex  gratia  that  he  was  reponed 

defender  who    had    at  the    time    no  and  allowed  to  depone ;   Mitchells  v, 

right  of  appeal  against  an  interloca-  Monltrys,  16th  Dec  1882,  20  S.  L.  R. 

tor  sustaining  the  relevancy   of   the  268. 

action,  absented  himself,  and  deliber-  {h)  A.  S.,  10th  -July,  1839,  §§  81  and 

ately  allowed  himself  to  be  held  as  con-  82. 
fessed  for  not  attending  a  diet  under  a 
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will  necessarily  be  held  as  haviDg  waived  his  claim  to  be 
reponed.(c) 

12.  Of  OonBtrning  the  Oath. — After  the  oath  has  been 
taken,  the  only  question  in  the  cause,  in  regard  to  matters 
embraced  under  the  reference,  is  what  has  been  sworn. 
There  is  no  room  for  questioning  whether  the  oath  is  true 
or  false,  or  whether  it  be  consistent  or  inconsistent  with 
other  statements  made  by  the  party,  either  on  record  or  in 
letters  or  other  writings  under  his  hand.  And  there  is  no 
room  for  either  explaining,  supplementing,  or  detracting 
from  the  oath  by  such  statements.  K  it  be  desired  to  have 
benefit  from  such  statements,  they  must  be  incorporated  in 
the  deposition,  by  putting  them  before  the  deponent  at  the 
examination,  and  examining  him  in  regard  to  them.  It  is 
not  enough,  however,  to  examine  him  as  to  whether  he 
authorised  or  wrote  them ;  he  must  be  examined  as  to  their 
contents ;  and  where  they  admit  of  explanation,  his  explana- 
tion of  them,  whatever  it  may  be,  has  to  be  accepted  in  the 
process  as  true.  ((2) 

Where  the  deposition  is  ambiguous  or  contradictol-y,  the 
Court  must  interpret  it  so  as  to  obtain  its  true  meaning, 
though  that  possibly  may  not  be  the  meaning  which  the 
deponent  would  like  to  have  attached  to  it.  If  the  deposition 
contain  materials  sufficient  to  show  that  the  debt  is  due,  the 
oath  will  not  be  held  as  negative  because  the  deponent  has 

(c)  Compare    Grant   v,   Macgregor,  the  oath  on  reference,  bat  in  order  to 

20th  June,  1839,  1  D.  1048,  where  the  do  this  you  most  examine  the  party 

Court  refused  to  repone  the  represen-  specifically  on  these  matters ;  yet  when 

tatives  of  a  deceased  party  who,  when  that  is  done,  it  is  not  necessary  to 

in  life,  had  neglected  to  get  himself  engross  the  whole  documents,  a  refer- 

reponed.  ence  to  them  being  sufficient;"  Ja^- 

{d)  Gordon  v.  Pratt,  24th  Feb.  1860,  son  v.  Cochrane,  27th  Feb.  1873,  11  M. 

22  D.  902.     « The  rule  is  simply  this,  475. 
that  you  may  make  documents  part  of 
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said  that  it  was  not  due  in  answer  to  the  general  question.  («) 
The  principles  to  be  recollected  in  interpreting  are,  that  the 
oath  is  to  be  assumed  as  true,  and  that,  even  though  it  should 
be  very  apparent  that  it  is  false,  it  is  the  only  evidence  which 
can  be  looked  at,  and  that  the  burden  of  the  proof  is  on  the 
referring  party.     But  while  the  oath  is  to  be  taken  as  con- 
clusive on  all  the  matters  referred,  it  is  not  to  be  held  as 
conclusive  in   regard  to   everything  which'  a  deponent  may 
choose  to  say.     This  makes  it  necessary  to  distinguish  between 
intrinsic  and  extrinsic  statements — ^that  is  to  say,  between 
statements  relating  to  the  matter  at  issue  and  statements 
which  do  not  relate  to  it     The  nature  of  this  distinction  can 
best  be  illustrated  by  an  example.     In  an  action   for  debt 
everything  relating  to  the  constitution  or  the  subsistence  of  the 
debt  claimed  is  intrinsic  to  the  oath,  while  a  statement  as  to 
every  other  debt  is  extrinsic.     Thus  a  statement  that  the  debt 
claimed  was  compensated  by  a  different  debt,  is  extrinsic ;(/) 
while,  on  the  other  hand,  a  statement  that  there  was  a  trans- 
action in  which  it  was  agreed  that  the  debt  claimed  should 
be  set  against  the  other,  and  be  held  as  discharged,  is  in- 
trinsic, (gr)     In  the  former  case  the  only  way  is  to  give  decree 
for  the  debt  sued  for,  and  to  allow  the  deponent  to  sue  in  like 
manner  for  the  debt  due  to  him.     In  the  latter  case  the  oath 
is  held  as  negative  of  the  reference. 

(«)  Grant  r.  Wiahart,  17th  Jan.  1845,       1856,  17  D.  1081. 
7  D.  274.  {(jf)   Cowbrongh  v.   Robertson,   18th 

{/)  Thomson  r.  Duncan,  loth  July,       July,  1879,  6  R.  1801. 
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1.  Introductory.— The  right  of  appeal  from  Sheriflf-Substi- 
tute  to  principal  Sherifif  did  not  exist  at  common  law.  The 
Sheriff-Substitute,  being  the  deputy  of  the  Sheriff,  acted  in  his 
name,  and  the  decision  was  in  law  the  decision  of  the  Sheriff,  (a) 
The  right  of  appeal  was  of  gradual  introduction.  It  is  a 
comparatively-  recent  matter  the  holding  of  an  interlocutor 
to  be  final  before  the  giving  out  of  the  "  extract "  or  official 
copy  to  the  parties ;  and  the  practice  of  petitioning  the  judge  to 
reconsider  his  decision  (reclaiming)  until  he  prohibited  further 
petitions  of  the  kind,  was  universal.  (6)  When  the  Sheriff 
was  in  the  sheriffdom  at  the  time  of  presenting,  he  disposed  of 
those  petitions;  and  when  he  was  not  in  the  sheriffdom  it  became 


(a)  Enldne,  i.  2, 14. 

(6)  Enkine,  W.  3,  6.  In  1709  the 
Goart  of  Sesrion  made  an  order  limit- 
ing the  number  of  reclaiming  petitiona 
against  interlocutors  pronounced  "in 
pretence'*  to  two.  Down  to  1853,  it 
oompetant  to  reclaim  once  to 


the  Sheriff-Substitute  against  most  of 
his  interlocutors.  In  some  of  the  coun- 
ties the  number  was  not  reduced  to 
this  till  1825.  In  Kincardineshire  the 
number  remained  without  limit  of  any 
kind  till  1817. 
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frequent  to  ask  the  Sheriff-Subetitute  to  take  the  opinion  of 
the  SherifF  before  disposing  of  them.  With  such  requests  the 
Sheri£f-Substitute  of  former  days  naturally  complied,  as  he 
held  office  at  the  Sheriff's  pleasure.  The  next  step  was  directly 
to  crave  the  Sheriff's  opinion ;  and  on  this  the  Sheriff-Substi- 
tute pronounced  an  interlocutor  allowing  the  appeal.  The 
last  stage  prior  to  the  introduction  of  the  present  forms  was 
the  system  embodied  in  the  Act  of  Sederunt  of  1825,  and 
continued  by  that  of  1839,  in  which  the  obtaining  of  special 
leave  to  appeal  in  each  case  was  changed  to  a  general  right 
to  appeal,  subject  to  a  power  in  the  Sheriff-Substitute  to 
"  refuse  to  allow  "  the  appeal  where,  in  his  opinion,  the  inter- 
locutor ought  to  be  carried  into  immediate  effect.(c) 

As  matters  stood  under  the  Act  of  1839,  parties  had  the 
power  of  appealing  in  all  proceedings  conducted  under  it 
against  any  judgment  of  the  Sheriff-Substitute,  whether  in- 
terlocutory or  final,  by  which  they  might  think  themselves 
aggrieved.  (tZ) 

By  the  Act  of  1853,  the  power  of  appealing  was  so  far 
limited  as  to  make  it  incompetent,  before  the  pronouncing  of 
an  interlocutor  disposing  (in  whole  or  in  part)  of  the  merits 
^  of  the  csiVife,  to  appeal  against  any  interlocutor  which  did  not 
dispose  of  a  dilatory  defence,  sist  process,  allow  a  proof,(6)  or 
decide  upon  the  admissibility  of  evidence.(/)  Matters  stood 
in  this  position  till  the  passing  of  the  Act  of  1876,  which 
now  regulates  the  right  of  appeal. (^) 

(c)  A.  S.,  lOih  Julj,  1839,  §  98.    This  were  infonnaUj  in  use  before  that. 

Bjitem  had  been  at  work  nnder  the  old  {d)  A.  &,  10th  Jol7,1889,  §  98  ;  A.  S., 

local  regulations  for   varying  periods  12th  Not.  1826,  chapters  13  and  14. 

before  1825,  bnt  not  for  a  long  time.  (e)  16  &.  17  Vict  c  80,  S  19. 

The  Kincardineshire  regulations  of  1804  (/ )  Ibid,  §  17. 

deal  onlj  with  reclaiming  petitions,  and  {g)  89  ft  40  Yiot  e.  70,  §f  27-84. 
know  nothing  of  appeals,  though  they 
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2.  List  of  Appealable  Interlocaton.— The  Act  of  1876, 
enumerates   the  appeals  which  may  be  taken,  and  further 

m 

declares  that  none  except  those  named  shall  be  competent. 
The  appeals  competent  are  of  two  classes.  In  any  ordinary 
action,  they  may  be  taken  either  against  interlocutory  judg- 
ments, or  against  the  final  judgment.  The  following  is  a  list 
of  the  judgments  against  which,  according  to  the  statute,  an 
appeal  may  be  taken  : — 

(1.)  Interlocutor,  granting  or  refusing  interdict,  interim  or 
final; 

(2.)  Interlocutor,  granting  interim  decree  for  money,  or 
making  an  order  ad  factum  prosstandv/m^  or 
sisting  an  action ; 

(3.)  Interlocutor,  allowing  or  refusing,  or  limiting  the 
mode  of  proof; 

(4.)  Interlocutor,  against  which  the  Sheriff-substitute, 
either  ex  proprio  motu  or  on  the  motion  of  a  party, 
grants  leave  to  appeal ;  and 

(6.)  Interlocutor  containing  final  judgment.(&) 

Of  the  interlocutors  above  named,  those  relating  to  interim 
interdict,  and  to  orders  ad  fax^uTn  prcestandum,  have  no 
concern  with  actions  which  simply  contain  money  conclusions, 
and  they  will  therefore  be  considered  afterwards  in  connection 
with  the  special  actions  to  which  they  belong.  The  remainder 
will  be  taken  here  in  their  order. 

3.  Interim  Decree  for  Money.— This  cannot  give  rise  to  much 
di£Sculty  in  the  ordinary  case  of  a  decree  to  pay  part  of  the 

(A)  Ibid.  §  27.  The  proyision  making  waa  an  appeal  from  substitate  to  prin- 
thU  list  exhaustiTe  ia  important,  as  eipal,  whenever  it  waa  not  expressly 
some  Sheriffs  nsed  to  hold  that  there      prohibited. 
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money  concluded  for  in  the  petition.  An  interim  award  of 
expenses,  however,  has  been  held  in  the  Court  of  Session,  not 
to  be  an  interim  decree  for  money  to  the  effect  of  making  an 
appeal  competent,  (t)  and  there  could  hardly  be  room  for 
interpreting  the  words  differently  in  the  Sheriff  Court.  The 
only  course  apparently,  which  the  party  aggrieved  can  take,  is 
to  pay  in  the  mean  time,  and  to  trust  to  getting  repetition  if 
the  interlocutor  be  afterwards  recalled  An  order  to  consign 
money  probably  would  not  be  held  an  interim  decree,  to  the 
effect  of  authorising  immediate  appeal.  A  party  who  was  in  a 
position  to  obey,  would  have  to  comply  in  the  meantime,  and 
a  party  who  was  unable  to  obey,  would  have  to  allow  decree 
by  de&ult  to  pass  for  non-consignation,  and  then  appeal. 
But  an  order  for  the  uplifting  of  consigned  money,  and  the 
paying  of  it  to  the  opposite  party,  is  clearly  equivalent  to  an 
interim  decree  and  is  therefore  appealable.(y) 

4.  Bisting  an  Action. — When  an  interlocutor  sisting  an 
action  has  been  pronounced,  either  party  may  appeal,  and  it 
is  hardly  possible  that  any  difficulty  can  arise  as  to  when  this 
step  is  competent 

5.  Interlocutors  as  to  Proof — Any  interlocutor  (1)  allowing 
a  proof,  or  (2)  refusing  one,  or  (3)  limiting  the  mode  of  proof, 
is  subject  to  appeal.  When  a  proof  has  been  allowed,  it  is 
the  principal  interlocutor  allowing  it  which  is  subject  to 
appeal,  and  not  (if  the  two  be  separate)  the  interlocutor  fixing 
the  diet  for  proof,  or  assigning  a  new  diet  where  something 
has  prevented  the  proof  being  taken  on  the  day  originally 
assigned.  (A;)     If,  however,  the  allowance  of  proof  itself  should 

(s)  Notman  v,  Kidd,  9th  Feb.  1872,       1874,  2  B.  25. 
9  S.  L.  R.  292.  (Ik)  Murphy  v,  M'Keana,  15th  Feb. 

ij)  Bftird  V.  Glendinning,  16th  Oct.       1866,  4  M.  444. 
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have  lapsed,  and  it  be  necessary  to  allow. proof  of  new,  the 
new  order  is  subject  to  appeaL(Q  Interlocutors  adjourning  a 
proof  from  day  to  day,  or  still  less  refusing  so  to  adjourn,  are  not 
appealable.  Interlocutors  refusing  a  proof  are  seldom  pro- 
nounced in  so  many  words,  but  the  sustaining  of  a  plea  to  the 
relevancy  of  some  &ct  which  is  not  admitted,  would  be 
equivalent  to  one  and  should  therefore  be  subject  to  appeal 
Interlocutors  limiting  the  mode  of  proof,  are  those  where  a 
proof  at  large  is  refused  and  one  by  writ  or  oath  is  granted,  or 
the  like.  They  would  not  include  a  ruling  as  to  the  admis- 
sibility of  evidence  made  during  the  course  of  the  proof.  The 
clause  in  the  Act  of  1876,  dealing  with  appeals  must  be  read 
in  connection  with  the  clause  of  the  same  Act  (§  23)  which 
directs  when  proof  is  to  be  allowed,  if  proof  is  considered 
necessary.  It  was  not  intended  by  the  Act  that  every 
incidental  order  which  might  be  pronounced  in  the  course  of 
a  process,  should  be  made  the  occasion  for  interrupting  its 
progress  by  an  appeal  What  was  intended  was  to  give  one 
opportunity,  namely  after  the  debate  on  the  record,  of  settling 
what  should  be  done  about  proof,  and,  then,  one  opportunity 
of  appeal  on  that  point.  If,  however,  anything  were  done 
at  any  other  stage  which  fell  distinctly  under  the  category 
of  an  allowance,  refusal,  or  limitation  of  proof,  an  appeal 
would  be  competent.  In  the  case  of  granting  or  refusing 
a  diligence  for  the  recovery  of  writings  before  a  record 
is  closed  there  might  be  difficulty.  The  granting  of  such  a 
thing  is  virtually  a  granting  of  proof,  and  there  might  be  great 
hardship  if  appeal  were  not  competent.  On  the  other  hand, 
it  would  be  absurd  if  a  process  were  liable  to  be  stopped 
because  the  Sheriff-Substitute  had  refused  such  a  motion. 
Against  an  order  for  proof  in  retentis,  there  is  virtually  no 

(I)  Kinnes  v.  Fleming,  15th  Jml  1881,  8  R  886. 
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appeal,  because  though  one  were  taken,  the  Sheriff-Substitute 
could  allow  it  under  his  power  to  see  (notwithstanding  it)  to 
the  preservation  of  evidence,  (m) 

6.  Appeals  by  Leave. — ^AU  inconvenience,  however,  which 
might  be  caused  by  the  incompetency  of  appealing  against 
interlocutory  judgments,  should  be  removed  under  the  power 
which  the  Sheriff-Substitute  has  of  allowing  an  appeal  against 
any  interlocutor:  This  leave  may  be  given  ex  proprio  motii, 
or  on  the  motion  of  either  party. (ti)  Where  this  leave  is 
wanted,  care  should  be  taken  to  apply  for  it  immediately^  as 
the  Sheriff-Substitute  has  no  power  to  extend  the  time  in 
which  an  interlocutory  appeal  is  competent,  (o)  The  mode  of 
application  may  be  either  by  minute,  or  by  motion.  It  must 
be  made  to  the  Sheriff-Substitute  who  pronounced  the  inter- 
locutor, and  there  is  no  necessity  for  his  hearing  any  discussion 
on  the  point. 

7.  Final  Judgments.— A  final  judgment  is  defined  by  the 
Act  of  1876  (§  3)  to  be  one  which  "either  by  itself,  or  taken 
along  with  a  previous  interlocutor  or  interlocutors,  disposes  of 
the  whole  subject-matter  of  the  cause,  or  of  the  competition 
between  the  parties  in  a  process  of  competition,  although 
judgment  shall  not  have  been  pronounced  on  all  the  questions 
of  law  or  fact  raised  therein,  and  although  expenses,  if  found 
due,  have  not  been  taxed,  modified,  or  decerned  for."  This 
definition  is  taken  from  the  Court  of  Session  Act  of  1868, 
where  it  occurs  for  the  purpose,  inter  alia,  of  regulating  appeals 

(m)  39  &  40  Vict  o.  70,  §  31.    See  article  iftfra  on  appeals  for  juiy  trbla. 
also  A.  S.,  11th  July,  1828,  §  5,  as  to  (n)  39  &  40  Viet  c.  70,  §  27. 

the  meaning  of  "  allowing  proof,"  and  (p)  Ihid.  §  28. 

the  oases  on  its  oonstmction  in  the 
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from  the  Sheriff  Courts. (p)  It  introduoes  both  new  phrase- 
ology and  new  ideas.  The  old  understanding  about  a  final 
judgment  was  that  it  was  one  which  disposed  of  the  whole 
merits  of  the  cause.  The  new  form  substitutes  ''  subject- 
matter  "  for  "  merits/*  with  what  object  is  not  clear,  as  both 
must  end  in  the  practical  point  of  disposing  of  the  whole 
prayer  of  the  petition,  by  granting,  refusing,  or  dismissing,  as 
the  case  may  be.  The  new  expression,  however,  is  distinctly 
wider  than  the  old  one  on  one  point,  namely,  that  it  includes 
the  question  of  liability  for  expense&  It  has  recently  been  so 
construed  in  the  Court  of  Session  for  the  purpose  of  settling  the 
competency  of  appeals  from  the  Sheriff  Court.Cqr)  The  judg- 
ment was  founded  in  part  upon  technicalities  of  Court  of  Session 
procedure,  but  it  must  be  taken  as  fixing  the  meaning  of  the 
word  for  all  purposes.  Unless  the  question  of  liability 
expenses  therefore  be  disposed  of,  a  judgment  is  not  a  '*  final  *' 
one,  and  there  is  no  appeal  unless  one  be  competent,  and 
taken,  as  against  an  interlocutory  judgment. 

It  will  be  observed  that  a  supplementaiy  interlocutor  taxing, 
modifying,  or  decerning  for  expenses  does  not  come  within  the 
definition  of  a  final  judgment,(r)  and  as  it  is  not  one  of  the 
appealable  interlocutory  judgments  there  is  no  opportunity  of 
appealing  against  it  when  it  is  pronounced  after  the  final 
judgment  has  become  unappealable. 

8.  Time  of  Appeal — ^Against  any  judgment  from  which  an 
appeal  is  competent,  an  appeal  may  be  taken  within  seven  days 
from  its  date.(s)    In  the  case  of  a  final  judgment,  however,  this 

ip)  81  &  32  Vict  c  100,  §  68.  Mlntyre,  19th  Oct  1877,  5  R.  22. 

iq)  Greenock  Parochial  Board  v.  Miller,  (r)  TexmentB  v.  Romanes,  22iid  June, 

25th  Kay,  1877,  4  R  787 ;  RuweU  v.  1881,  8  R  824. 

Allan,    18th    Oct;    and   Malcolm  r.  (s)  89  &  40  Vict  c.  70,  §  28. 
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period  is  extended  to'  one  month,  provided  the  judgment  have  not 
sooner  been  extracted  or  implemented.  (Q  '  Although  all  the  pro- 
visions as  to  appeals  from  Sheriff-Substitute  to  principal  Sheriff 
contemplate  that  they  are  to  be  presented  before  extract,  it 
seems  hard  that  allowing  extract  in  a  shorter  period  should 
have  the  effect  of  shortening  the  seven  days  for  appealing  which 
the  Act  confers  in  absolute  terms.  As  judgments  may  always 
be  extracted  after  fourteen  days,  an  appellant  can  never  rely 
on  having  more  than  that  time  for  appealing. 

If  the  interlocutor  is  pronounced  on  one  day,  but  not  signed 
till  another,  it  is  from  the  latter  that  the  appealing  days 
run  ;(t6)  and  an  interlocutor  signed  out  of  the  sheriffdom  bears 
date  on  the  day  when  it  is  received  at  the  seat  of  the  Court 
to  which  the  process  belongs,  (v)  On  the  same  principle,  an 
interlocutor  signed  within  the  sheriffdom  at  a  place  different 
from  that  where  the  court  in  question  dits  should  be  held  to 
be  dated  when  received  at  the  latter. 

9.  Engrossmg  the  Appeal—  The  party  who  proposes  to 
appeal  must  engross  and  sign  under,  or  on  the  margin  of,  the 
interlocutor  appealed  against,  the  words — "  The  pursuer  [or 
defender  or  other  party]  appeals  to  the  Sheriff."  This  note 
may  be  signed  either  by  the  party  or  his  agent,  and  it  must 
bear  the  date  of  signature.  Should  the  interlocutor  sheet  not 
be  in  the  hands  of  the  clerk,  the  party  must  lodge  a  notice  of 
appeal,  written  in  the  same  terms,  merely  prefixing  the  name 
of  the  cause  and  the  date  of  the  interlocutor.  On  this  notice 
the  Sheriff-Clerk  must  certify  that  the  interlocutor  sheet  is  not 
in  his  hands.     K  a  party  wants  to  appeal  against  part  only  of 

it)  39  k  40  Vict.  c.  70,  f  88.  11  D.  601  ;  supra,  p.  188. 

(«)  Cleland  v.  Clark,  15th  Feb.  1849,  (v)  89  &  40  Yiot  a  70,  §  50. 
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an  interlocutor,  there  seems  no  great  reason  why  he  .should 
not  qualify  his  appeal  accordingly ;  but  the  effect  will  not  be 
more  than  to  show  what  he  wishes:  it  will  not  limit  the 
powers  of  the  Sheriff  in  dealing  with  the  appeal. 

10.  Procedure  in  Appeal— The  appeal  may  be  disposed  of 
with  or  without  argument,  and  where  there  is  argument,  it 
may  be  either  written  or  oral.  If  the  parties  concur  in  asking 
the  principal  Sheriff  to  dispose  of  the  appeal  without  any 
aigument,  he  may  do  so  if  he  thinks  fit.  This  request  would 
necessarily  be  made  by  written  note  lodged  dong  with  the 
appeal  or  shortly  after  it,,  and  transmitted  to  the  principal 
Sheriff  by  the  Sheriff-Clerk.  In  the  case  of  argument  not 
being  dispensed  with,  the  principal  Sheriff's  discretion  settles 
whether  it  is  to  be  written  or  oral  The  Sheriff-Clerk  trans- 
mits the  process  to  him  forthwith  after  the  appeal  is  engrossed, 
and  the  principal  Sheriff  then  makes  an  order,  either  for 
reclaiming  petition  and  answers  or  for  an  oral  hearing.  He 
cannot  order  both,  (a;) 

If  reclaiming  petition  and  answers  are  ordered,  or  either  of 
them,  the  principal  Sheriff  prescribes  the  time  for  lodging, 
which  (imder  the  Act  of  1853)  may  be  once  (and  only  once) 
prorogated  foir  cause  shown,  (j^)  The  papers  must  be  drawn 
without  any  quotation  (except  what  is  indispensable)  from  the 
interlocutors,  notes  thereto,  proof  or  process.  (9) 

If  an  oral  hearing  is  ordered,  the  principal  Sheriff  must  fix 
a  diet  for  it  (a) 

11.  Effect  of  Appeal — Under  the  former  practice,  the  rule 
was  that  under  an  appeal  no  redress  could  be  given,  except, 

{x)  89  t  40  Vict  e.  70,  §  28.  (s)  89  &  40  Vict  0.  70,  §  80. 

(y)  16  k  17  Vict  a  80,  §  6.  (a)  Ibid,  §  28. 
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from  the  particular  interlocutor,  or  part  of  an  interlocutor, 
against  which  it  was  directed,  and  that  no  party  could  benefit 
by  an  appeal  except  the  appellant.  Hence  appeals,  special 
and  general,  were  in  use,  and  cross  appeals  were  necessary. 
The  Act  of  1876  introduced  what  the  English  call  the  system 
of  appeal  by  a  rehearing.  This  system  had  been  adopted  in 
the  Court  of  Session  by  the  Act  of  1868,(6)  and  having  been 
found  to  work  well  the  clause  was  adopted  verbatim  in  the 
Sheriff  Court.(c)  The  object  of  the  new  rules  is  that  the 
principal  Sheriff  may  "  do  complete  justice  without  hindrance 
from  the  terms  of  any  interlocutor  in  the  cause.''     Hence  :— 

(a.)  Under  the  Act  of  1876,  an  appeal  opens  up  not  only 
the  particular  interlocutor  appealed  against,  but  every  prior 
interlocutor  in  the  cause.  The  words  are  purposely  made 
wide  enough  to  cover  prior  interlocutors  which  could  have 
been  appealed  against  at  the  time.  Thus  an  appeal  against 
an  interlocutor  pronounced  on  the  import  of  proof,  opens  up 
the  question  whether  the  proof  was  properly  allowed.  And 
an  appeal  brings  up,  as  a  matter  of  course,  all  interlocutors 
which  were  not  appealable  at  the  time,  as  interlocutors  calling 
or  refusing  to  call  new  parties,  sisting  or  refusing  to  sist 
mandataries,  interlocutors  on  the  admissibility  of  evidence,  or 
the  like. 

(b.)  Counter  appeals  are  unnecessary,  and  any  party  may 
make  any  motion  in  the  appeal,  which  is  competent  in  the 
action.  Thus,  if  a  party  appeals  against  a  decree  awarding 
damages,  the  principal  Sheriff  may,  at  the  instance  of  the 
opposite  party,  increase  them.  To  prevent  this  rule  being 
defeated,  no  appeal  once  taken  can  be  withdrawn,  without 
leave  of  the  Sheriff,  and  an  appeal  may  be  insisted  in  (i,e., 
used  to  bring  up  the  cause  for  rehearing)  by  any  party  in  the 

(()  81  ft  82  Vict  e.  100,  §  69.  (e)  89  ft  40  Yiot  c.  70,  §  29. 
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cause,  other  than  the  appellant,  in  the  same  way  as  if  it  had 
been  taken  by  the  other  party  himself  (cl) 

(a)  Under  an  appeal,  the  principal  Sheriff  may  open  up  the 
record,  if  it  appears  to  him  not  to  have  been  properly  made 
up,  and  may  allow  further  proof,  (e)  Under  the  former  practice, 
when  a  principal  Sheriff  opened  up  the  record,  he  was  confined 
to  allowing  amendments  with  the  object  only  of  improving  it 
from  an  artistic  point  of  view.(/)  Now,  it  is  presumed  he 
will  be  entitled  and  bound  to  make  amendments  in  the  spirit 
of  those  required  by  the  section  of  the  Act  of  1876  dealing 
with  that  matter,  that  section  being  applicable  equally  to 
Sheriffs  principal  and  substitute.  The  power  to  allow  further 
proof  is  new,  and  overrules  the  former  practice,  which  was,  not 
to  allow  further  proof  except  when  it  was  competent  as  being 
additional  proof  under  the  Act  of  Sederunt  of  1839.(^) 

(d.)  If  the  principal  Sheriff  make  any  merely  clerical  or 
accidental  error  in  his  judgment,  he  may  correct  it  at  any  time 
before  extract,  or  appeal  to  the  Court  of  Session.(A) 

12.  Expenses  of  Appeal — The  expenses  of  the  appeal  are 
in  the  discretion  of  the  principal  Sheriff,  and  the  practice  is  to 
give  them  as  expenses  in  the  cause  to  the  successful  party. 
They  must  however  be  specially  dealt  with  by  the  Sheriff's 
judgment,  the  rule  of  practice  (which  for  many  years  regulated 
this  matter)  that  a  simple  affirmature  of  an  interlocutor  giving 
expenses,  carried  the  expenses  of  the  appeal  \(i)  having  been 

{d)  89  k  40  Yiot  c.  70,  §  29  ;  King  v.  {ff)  Mabon  v.  Gainis,  29th  Oct  1876, 

Gayan,  26th  Maj,  1880,  17  S.  L.  R.,  SB.  47. 

688.  {h)  89  k  40  Vict.  e.  70,  §  84. 

(«)  89  k  40  Vict.  o.  70,  §  28  (8).  (t)  Gordon  v.  Walker,  6th  Maxtsh, 

(/)  Gibaon  v.  Smith,  29th  Jan.  1870,  1872, 10  M.  620,  and  9  S.  L.  B.  389. 

8  M.  446. 
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altered  so  as  to  make  the  practice  correspond  with  the  practice 
in  similar  matters  in  the  Court  of  Session.  (^') 


13.  Begnlating  Possession  pending  AppeaL—The  power 
to  regulate  possession  pending  an  appeal  has  been  restored  to 
the  Sheriff-Substitute  by  the  Act  of  1876,  The  Court  of 
Session  had  held^  so  far  back  as  1837,  that  during  an  appeal 
to  the  principal  Sheriff  the  Sheriff-Substitute  could  do  nothing. 
This  holding  was  not  only  questionable  as  matter  of  law,  but 
was  inconvenient  in  practice.  It  is  now  declared  (Act  of 
1876,  §  31)  that  the  Sheriff-Substitute — "having  a  just 
regard  to  the  interests  of  the  parties  as  they  may  be  affected 
by  the  decision  on  the  appeal " — shall  have  power  to  regulate 
all  matters  relating  to  interim  possession  according  to  his  dis- 
cretion. Thus  (it  is  de.clared  that)  he  may  make  any  order 
for  the  preservation  of  any  property  to  which  the  action 
relates,  or  for  the  sale  of  such  property  when  perishable,  or 
for  the  preservation  of  evidence.  An  interim  interdict, 
though  appealed  against,  is  binding  till  recalled,  and  an 
appeal  does  not  prevent  the  immediate  execution  of  a 
warrant  of  sequestration  for  rent,  or  of  a  warrant  to  take 
inventories  or  place  effects  in  custody  ad  interim,  or  other 
warrants  of  interim  preservation.  These  are  all  salutary 
provisions,  and  they  do  not  prevent  the  principal  Sheriff 
from  regulating  the  interim  possession  himself,  should  he 
have  the  opportunity,  and  see  fit — the  statute  expressly  re- 
serving and  confirming  his  power.  (A;) 

(j)  MacdoDald  v.    M'Eaohan,    ISth  {h)  89  9t  40  Vict,  a  70,  §  81. 

Feb.  1880,  7  K.  574,  17  S.  L.  R.  892. 
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EXTRACT. 

1.  Nature  of  Extract— The  ''  Extract "  is  the  official  copy 
of  the  decree  on  which  the  succesaful  party  proceeds  to  exe- 
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cution  against  the  iinsuccessful  party.  At  one  time  it  was 
oustomary  for  it  to  contain  a  narrative  of  nearly  all  the 
proceedings  in  the  action^  but  now  it  is  confined  within  more 
reasonable  limits,  setting  forth  the  parties  and  the  sum  decerned 
to  be  due,  giving  the  nature  of  the  debt,  and  concluding  with 
a  warrant  for  execution.  The  form  of  the  body  of  the 
extract  is  regulated  by  an  Act  of  Sederunt  passed  in  1830,(a) 
and  the  form  of  the  warrant  by  the  Personal  Diligence  Act (6) 
and  an  Act  of  Sederunt  passed  in  1881.(c) 

Extracts  for  execution  are  issued  only  to  the  parties  in 
right  of  the  judgment,  but  "  any  party  interested,  if  he  shall 
see  causCj,  may  demand  a  full  extract,  or  an  authenticated 
copy  by  the  clerk,  of  all  or  any  part  of  the  proceedings,"  on 
payment  of  the  prescribed  fees.  ((2)  Extracts  of  this  kind  are 
frequently  obtained  by  parties  who  require  to  use  the  proceed- 
ings as  evidence  in  other  courts. 

2.  Competency  of  Extract.— All  final  judgments  may  be 
extracted.  Though  nothing  should  be  found  due  by  them, 
they  may  be  extracted  simply  for  the  purpose  of  bringing  the 
action  to  its  proper  ending.  In  order  to  fix  what  decrees  are 
extractable,  the  technical  word  "  decern  "  must  always  be  used 
in  some  part  of  an  extractable  interlocutor,  (e)  If  the  decree 
be  an  interim  one,  it  cannot  be  extracted  without  special  leave 
from  the  judge.  (/)  Where  the  interlocutor,  though  final 
otherwise,  had  not  decerned  for  the  expenses,  the  successful 


(a)  A.  S.,   27th    Jan.    1830,   Alex-  (e)  Anderson  v.  Moon, Ist  June,! 836, 

ander's  Acts  of  Sederunt  (first  series),  14  S.  863.    39  &  40  Viet.  c.  70,  §  32  does 

p.  390.  not  affect  this  point. 

(6)  1  &  2  Vict  c.  114,  §  9.  if)  Taylor  v,  Jarvis,    20th    March, 

(c)  A.  S.,  8th  Jan.  1881.  1860,  22  D.  1081 ;  and  see  supra,  p.  297, 

(d)  A.  S.,  27th  Jan.  1830,  ut  supra.  note  («). 
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party  was  formerly  held  by  extractiog  to  have  waived  his 
claim  to  them  \{g)  but  since  the  Act  of  1876,  there  is  some 
room  for  doubting  whether  this  is  any  longer  the  case.  At  all 
events,  in  an  action  where  the  final  judgment  on  the  merits 
had  been  first  extracted  (without  any  special  leave),  and  the 
successful  party  then  proceeded  to  have  his  expenses  taxed, 
and  to  have  decree  for  them  pronounced  and  extracted,  the 
Court  of  Session,  while  holding  that  the  decree  for  expenses 
was  not  subject  to  appeal,  gave  no  hint  that  it  was  in  any 
way  objectionable.  No  objection  to  it,  however,  was  stated, 
and  from  the  position  of  both  parties,  it  appears  to  have  been 
the  interest  of  neither  to  attack  (in  the  appeal)  the  .validity  of 
the  decree  for  expeDses.(A)  Until  the  matter  is  more 
distinctly  decided,  it  cannot,  therefore,  be  assumed  that  a 
successful  party  can  extract  the  final  judgment  on  the  merits 
to  the  effect  of  taking  the  action  out  of  Court  so  as  to  pre- 
vent an  appeal,  and  yet  so  as  to  leave  it  in  Court  to  the 
effect  of  getting  his  expenses  taxed  and  decerned  for.  The 
proper  course  is  for  such  a  party  to  ask  leave  to  extract  the 
judgment  on  the  merits  ad  interim^  which  prevents  any 
room  for  misconception. 

Extract  cannot  be  issued  unless  all  the  material  parts  of 
the  process  required  to  authorise  it  are  in  the  hands  of  the 
Clerk  of  Court,  to  remain  and  show  on  what  grounds  and 
warrants  the  extract  are  founded.  What  is  a  material  part 
of  the  process  in  this  sense  will  depend  on  circumstances. 
The  petition,  as  showing  the  parties  and  the  conclusions  dealt 


{g)  This  WAS  done  by  minute,  which  intimated  to  the  unsucoeasful  part/  ; 

(nnleM.the  successful  party  had  done  M'Lachlanv.  Campbell,  28th Feb.  1846, 

something  to  mislead  his  opponent  into  8  D.  574. 

believing  that  he  was  to  go  on  in  the  (h)  Tennents  v.  Romanes,  22nd  June, 

usual   manner)  need  not   have   been  1881,  8  R.  824. 
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with,  is  a  part  of  the  process  which  is  always  essential  If 
the  original  petition  be  lost  there  could  formerly  be  no  extract, 
unless  with  the  consent  of  the  opposite  party.  When  a 
petition  was  lost  the  only  remedy  was  to  have  a  proving  of 
the  tenor(i);  but  under  the  Act  of  1876  a  copy,  proved  and 
authenticated  to  the  satisfaction  of  the  Sheriff,  may  be  substi- 
tuted. In  the  same  way  the  want  of  any  other  essential 
pleading  could  be  supplied,  (y)  This  Act,  however,  does  not 
apply  to  the  loss  of  the  original  interlocutor  sheets(A;);  and  it 
may  be  doubted  whether  the  loss  could  be  made  up  by  proving 
their  tenor.  Probably  there  are  no  parts  of  the  process  other 
than  petition  and  interlocutor  sheets  which  are  in  every  case 
necessary .({)  But  it  is  easy  to  conceive  cases  where  the  loss 
of  some  other  step  would  be  material — for  instance,  where 
the  final  judgment  sustained  a  particular  plea,  and  the  plead* 
ing  necessary  to  show  what  it  was  had  gone  amissing. 

3.  Time  of  Extract.— Ud til  the  passing  of  the  Court  of 
Session  Act  of  1868,  the  time  for  issuing  extract  was  regulated 
by  the  Act  of  Sederunt  of  1839.  Under  it  the  time  for 
extracting  was  six  free  days  after  final  judgment,  provided  that, 
if  the  taxation  of  the  expenses  was  contained  in  a  separate 
interlocutor,  forty-eight  hours  had  elapsed  from  its  date  with- 
out appeal  being  taken,(m)  and  that  no  intention  to  appeal  to 
the  Court  of  Session  had  been  intimated..  The  Sheriff  had 
also  power  to  allow  extract  to  be  issued  at  an  earlier  date,  or  to 
supersede  it  till  a  later  period.     Where  an  intention  to  appeal 

(t)  Mair  v.  Inglis,  18th  Jan.  1862,  a  Court  of  Session  case,  Donglas,  7tli 

24  D.  312  ;  Forsyth  v.  Aird,  13th  Dec.  Feb.  1883,  20  S.  L.  R.  579. 

1853, 16  D.  205.  {I)  White  v.  Arthur,  28th  Jane,  1865, 

0)  39  &  40  Yict.  c.  70,  §  11.  8  M.  1025. 

{k)  Cofton,  13th  March,  1875,  2  R.  (m)  A.  S.,  10th  July,  1839,  §§  113 

599.     Of  consent  and  in  special  circum-  and  114.  Williamson  v.  M'Laohlan,  19th 

stances  a  copy  has  been  sabstituted  in  Jnly,  1866,  4  M.  1091. 
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to  the  Court  of  Session  was  intimated,  the  Clerk  could  not 
issue  the  extract  till  fifteen  days  after  the  judgment.  The 
Court  of  Session  Act  of  1868,  in  dealing  with  appeals,(Ti) 
extended  the  time  for  extract  to  twenty  days,  and  allowed  it  in 
all  appealable  cases,  whether  intention  to  appeal  was  intimated 
or  not;  and  it  took  away  the  power  of  granting  immediate 
extract.  The  result  thus  was,  that  there  were  two  times  for 
issuing  extract,  one  (of  twenty  days)  for  causes  in  which  appeal 
to  the  Court  of  Session  was  competent,  and  another  (of  six 
days)  for  those  in  which  it  was  not;  and  that  the  power  of  allow- 
ing immediate  extract,  or  extract  before  the  normal  time,  was 
competent  only  in  those  causes  which  could  not  be  appealed 
to  the  Court  of  Session.  This  state  of  matters  was  confusing 
and  inconvenient,  but  it  is  necessary  to  refer  to  it,  in  order  that 
the  amendments  made  by  the  Act  of  1876,  may  be  understood. 
The  Act  of  1876,  in  dealing  with  decrees  in  foro,  in  the 
first  place,  shortens  the  period  of  extract  to  fourteen  days,  in 
all  cases ;  in  the  second  place,  declares  that  in  no  case  shall 
the  period  of  extract  be,  without  special  leave,  less  than  four- 
teen days;  and  in  the  third  place,  restores  the  power  of 
shortening  the  time  of  extract  by  special  leave.(o)  The  period 
of  extracting  a  decree  in  absence  is  seven  days,  and  here  there 
seems  no  power  of  shortening,  (p)  Under  the  old  forms  the 
period  for  extracting  always  counted  from  the  date  of  the  final 
judgment,  and  when  it  became  extractable  it  was  requisite  to 
count  only  forty-eight  hours  from  the  supplementary  decree 
which  taxed  the  expenses  before  extracting  both  together,  (g) 
But  now  it  would  seem  that  the  normal  period  for  a  decree  for 

m 

expenses  is  just  the  same  as  that  for  any  other  decree.     The 


(n)  81  k  82  Vict  c  100,  %  68. 
(o)  89  &  40  Vict  c.  70,  §  82. 
(p)  Ilfid.  §  14,  vide  tupra,  p.  881. 


iq)  Cruickahank  v.  Smart,  5th  Feb. 
1870,  8  M.  612. 
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inconveDience  of  this  may  be  remedied  by  the  Sheriff  allowing 
the  decree  taxing  expenses  to  be  extracted  along  with  the  one 
on  the  merits,  adding  always  (to  prevent  surprises)  the  proviso 
that  the  former  shall  not  be  extracted  in  less  than  forty-eight 
hours  from  its  pronouncing.  To  avoid  any  doubt  about  extracting 
a  decree  pronounced  for  failure  to  lodge  defences  after  appear- 
ance entered,  it  is  well  to  let  the  time  always  be  at 
least  seven  days,  and  except  by  special  leave  not  less  than 

fourteen. 

The  power  of  superseding  extract  is  one  analogous  to  that 

of  sisting  a  process.     It  is   rarely  exercised,  and  only  in  cases 

where  the   debtor   is   entitled  to   reasonable  time  for  some 

purpose  before  being  called   on  to  pay.(r)     Its  competency 

seems  not  to  be  affected  by  the  provisions  of  the  Act  of  1876, 

which  reduce  the  time  for  extract  to  fourteen  days,  because 

the  supercession  of  extract  is  virtually  a*  condition  made  by 

the  judgment  and  forms  part  of  the  decree  on  the  merits. 

The  powers  of  shortening  or  lengthening  the  period  for 
extract  are  always  exercised  by  an  instruction  embodied  in  the 
decree;  and  as  the  propriety  of  exercising  tbem  depends 
always  on  the  merits  of  the  cause,  it  would  not  be  safe  to 
pronounce  such  an  order  at  an  after  period,  because  after  the 
merits  were  settled  it  would  be  irregular  to  re-open  a  discus- 
sion on  them. 

In  any  question  as  to  the  time  at  which  an  extract  was 
issued,  it  will  always  be  presumed  that  it  was  not  issued 
prematurely  but  it  will  be  open  to  the  person  against  whom 
execution  is  being  done  to  state  the  objection  without  its  being 
necessary  for  him  to  bring  a  reduction  of  the  extract,  (s) 

(r)  Thomson  v.  Dancaii,  10th  Juljr,       1844,    17    Jurist,    53 ;    Grindlay    v. 
1355  17  D.  1081.  Saanders,  5th  March,  18S0,  8  a  642. 

(«)  Badger  v.  Blantjrre,  16th  Nov. 
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4.  Form  of  Extract,— The  extract  must  conform  to  the 
judgment  and  prior  proceedings  by  which  it  professes  to  be 
authorised.(Q  The  form  of  extract  contained  (in  so  far  as 
the  first  part  of  it  is  concerned)  in  the  Act  of  Sederunt 
of  27th  January,  1830,  and  (in  so  far  as  the  warrant  annexed 
is  concerned)  in  the  Personal  Diligence  Act  (as  modified  by 
the  Act  of  Sederunt  of  8th  January,  1881),  is  to  be  followed 
as  nearly  as  may  be,  but  trifling  deviations  will  not  affect 
the  validity.  Thus,  though  the  statute  contemplates  that 
in  the  warrant  the  debtor  is  again  to  be  mentioned  by  name, 
and  that  the  sum  is  to  be  repeated  specifically,  a  warrant 
referring  to  them  as  previously  shown  in  the  earlier  part 
of  the  extract  is  not  fatally  irregular.(u)  It  is  enough  if 
the  dates  of  the  judgments  ordering  payment  of  the  principal 
sum  and  expenses  in  the  first  instance  be  given,  without 
giving  the  dates  of  judgments  affirming  them  on  appeal (i;) 
If  the  dates  of  the  latter  only  were  given,  the  extract  would 
appear  equally  good 

The  form  of  the  extract  being  still  mainly  regulated'  by  an 
Act  of  Sederunt  passed  over  fifty  years  ago,  is  not  easily 
adapted  to  the  present  practice.  The  body  of  the  extract 
must  still  state  the  nature  of  the  debt  or  claim  for  which  the 
sum  decerned  for  is  due.  So  long  as  these  particulars  had  to 
be  given  (as  was  formerly  the  case)  in  the  conclusions  of  the 
action,  the  Clerk  had  not  much  difficulty  in  stating  them,  but 
now  that  they  have  to  be  gathered  from  the  condescendence,  it 

(<)  SUir,  iv.  1,  45,  and  iy.  42,  10 ;  M^Laohlaii,  19ih   Jnlj,  1866,    4   M. 

Ersk.  It.  2,  6  ;  Dicluon  on  Evidence,  1091.    If  the  decree  Imve  a  date  at  the 

§  1268.  beginning  and  a  date  of  signing,  the 

(u)  Hanna  v,  Neilson,  2nd  March,  latter  is  the  date  to  be  given  ;  Cldand 

1849, 11  D.  941.  r.  Clark,  16th  Feb.  1849,  11  D.  601 ; 

(v)  Thomson  v.  McDonnell,  6th  July,  27th  July,  1860,  7  Bell's  Ap.  Ca.  153.' 
1841,    3     D.    1167;    WilUamson    v. 
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is  often  not  easy ;  and,  where  the  pursuer  has  made  several 
claims,  and  a  slump  sum  has  been  awarded,  it  may  be  almost 
impossible.  However,  the  Clerk  issuing  the  extract  must 
remember  that  specification  is  required,  and  that  the  nature  of 
the  debt  decerned  for  must  be  described,  and  do  his  best  to 
comply  with  the  requirement.  The  provision  of  the  Act  of 
Sederunt  of  1830  is  that  "the  bond,  bill,  or  other  document 
or  claim  founded  on  [in  respect  of  which  the  sum  decerned  for 
has  been  found  due]  must  be  shortly  mentioned  by  date  or 
otherwise,  "(-u;) 

The  extract  is  not  issued  under  seal,  but  is  authenticated 
by  the  signature  of  the  Clerk  of  Court,  (a?)  on  each  page,  and 
by  a  docquet  at  the  end  (also  signed  by  him),  in  which  the 
number  of  pages  of  the  extract  and  any  alterations  or  mar- 
ginal additions  are  mentioned.  (^)  The  place  and  date  of 
extracting  are  generally  mentioned  in  the  docquet,  but  it 
has  been  decided  that  (though  advisable)  they  are  unneces- 
sary.(0)  Erasures  in  an  essential  part  of  the  extract  would 
be  fatal  to  it,  and  ought  never  to  be  permitted  in  any  part, 
as  a  party  doing  diligence  on  such  a  document  might  subject 
himself  in  claims  for  damages. 


(to)  Sellar'i  Forms,  vol.  i.  p.  387. 
.  {x)  M*Dougall  V.  Ardchattan,   10th 
Jan.   1623,  M.   12,180.    In  this  case 
An  extract  signed  by  the  judge  was 
rejected. 

{y)  Dickson  on    Evidence,   §   1254. 
It  is  essential  that  each  sheet  have  at , 
least  one  signature. 

(z)   Williamson    v.    M'Laohlan,    ut. 
Mupra;   Wilson  v,  Wilson,  25th  Nov. 
1848,  11  D.  160.    The  opinion  given 
in  Mr.  Dickson*s  work  on  Evidence 

1252),  that  an  extract  of  a  decree 
not   concluding  with   a   warrant   for 


execution  in  terms  of  the  Personal 
Diligence  Act  requires  to  be  authen- 
ticated in  the  old  form  prescribed  by 
the  A.  S..  6th  March,  1829,  does  not 
seem  well  founded,  because  that  form 
was  superseded  by  the  A.  S.,  27th  Jan. 
1830,  in  which  the  form  is  the  same 
as  in  the  Personal  Diligence  Act. 
The  point,  however,  is  of  no  import- 
ance, as  it  is  not  possible  to  conceive 
any  circumstances  in  which  the  authen- 
tication of  a  decree  which  contains  no 
authority  for  a  warrant  can  be  of  much 
consequence. 
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6.  Warrant  embodied  in  Extract— The  warrant  for 
execution,  which  was  fonnerly  a  separate  writ,  is  now 
embodied  in  the  extract  of  the  decree.  Its  form  as  contained 
in  the  Personal  Diligence  Act,({£)  authorised  messengers-at- 
arms  and  officers  of  court  (1)  to  charge  the  debtor  to  make 
payment  within  a  specified  time  under  pain  of  poinding  and 
imprisonment,  and  also  (2)  to  arrest  the  debtor's  readiest 
goods,  debts,  and  sums  of  money,  in  satisfaction  of  the  debt. 
The  form  as  thus  provided  remains  unchanged,  except  in 
one  particular.  Imprisonment  for  civil  debt  being  now  in 
general  incompetent,(&)  the  warrant*  in  the  ordinary  case 
contains  no  mention  of  that  penalty.  In  certain  excepted 
cases,  imprisonment  for  debt  is  still  competent,  and  in  these 
cases  the  extract  should  still  empower  the  debtor  to  be 
charged  under  pain  of  it.(c)  The  excepted  cases  are  (1)  Taxes, 
fines,  or  penalties  due  to  Her  Majesty,  and  rates  and  assess- 
ments lawfully  imposed;  (2)  Sums  decerned  for  aliment; 
and  (3)  Decrees  ad  facta  prceatanda.  The  enforcement  of 
ordinary  decrees  by  imprisonment,  having  thus  disappeared, 
nothing  will  be  said  about  that  pain  or  penalty  until  the 
first  of  the  special  subjects  for  which  it  may  still  be 
inflicted  is  reached, — ^which  according  to  the  arrangement  of 

« 

this  book,  happens  to  be  the  one  last  named.  In  the  case 
of  Slims  decerned  for  aliment,  the  form  of  imprisonment  for 
debt  differs  very  materially  from  that  in  use  in  the  other 
cases.  ((2) 

In  regard  to  the  warrant,  to  charge  care  must  be  taken  that 
the  time  given  to  the  debtor  to  make  payment  be  the  proper 
period.     The  time,  called  the  days  of  charge^  is  seven  days. 


(a)  1  &  2  Vict  c  114,  Soh.  No.  9.  {e)  A.  S.,  8th  Jan.  1881. 

(6)  48  &  44  Vict  e.  84,  §  4.  (d)  45  &  46  Viot  c.  42,  §§  8  and  4. 
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unless  there  be  any  special  authority  in  law  for  inserting  a 
shorter  period,  (e)  There  is  no  ground  for  believing  that  the 
Sheriff  has  any  discretionary  power  of  shortening  or  extending 
the  days  of  charge. 

The  warrant  itself  authorises  only  the  remedies  of  poinding 
and  arrestment*  If  the  creditor  wants  payment  out  of 
arrested  funds,  he  has  a  further  application  to  make  to 
the  Court. 

6.  Second  Extract. — ^A  party  may  have  as  many  extracts 
of  the  decree  as  he  chooses  to  pay  for;  and  in  this  way^ 
when  a  first  extract  has  been  lost,  or  has  defects,  he  can 
always  have  a  remedy.  This  is  the  only  way  of  getting  over 
a  faulty  extract  in  the  Sheriff  Court,  for  there  is  no  power 
of  amending  extracts,  such  as  the  Court  of  Session  can 
exercise.(/) 

7.  Expense  of  Extract.  —  The  expense  of  extract  had 
formerly  to  be  dealt  with  as  a  separate  matter,  but  decree 
for  expenses  in  general  terms  is  now  held  to  include  the 
expenses  of  extract,  and  the  clerk  adds  them  without  further 
authority  from  the  Court.(gf) 

EXECUTION. 

8.  Different  kinda  of  ExecutioiL  —  The  nature  of  the 
execution  varies  according  to  what  is  desired  to  be  taken  in 
payment.  The  debtor's  property  may  be  either  real  or 
personal ;    and    the   personal   property,   again,   may    consist 

(e)  30  k  40  Yict.  c.  70,  §  8.  dence,  §  1260. 

(/)  See    UkUngton  v.   Astlej,    5th  {ff)  16  &  17  Vict  c.  80,  §  14. 

Dec  1829,  8  S.  192  |  Dickson  on  £vi- 
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either  of  moveable  goods  in  the  debtor's  hands,  or  of  goods 
or  debts  due  to  him  by  others.  The  mode  of  attaching  i*eal 
property  in  payment  of  a  moveable  debt  was  by  an  apprising, 
but  since  1672  this  diligence  has  been  incompetent,  and 
adjudications  (which  in  practice  are  confined  to  the  Court  of 
Session)  have  been  substituted.  (^)  The  other  kinds  of 
execution  are  competent  in  the  Sheriff  Court  The  debtor's 
goods  may  be  poinded  and  sold;  and  by  the  diligence 
called  arrestment  and  furthcoming  the  goods  or  money  due 
to  him  may  be  secured  to  his  creditors.  'To  diligence  against 
the  goods  in  his  hands  a  charge  is  a  necessary  preliminary, 
and  it  will  therefore  be  noticed  first;  and  then  the  two 
kinds  of  execution  competent  will  be  taken  in  their  order. 
There  is  no  rule,  however,  requiring  a  creditor  to  do  diligence 
in  a  particular  sequence.  He  may  begin  with  the  diligence 
be  pleases,  and  may  use  both  at  the  same  time  if  he  be  so 
inclined. 

■ 

9.  By  whom  Execation  carried  out— The  execution  is 
carried  out  by  a  messenger-at-arms,(i)  or  by  a  sheriff-officer 
who  is  selected  and  employed  by  the  creditor  or  his  agent. 
The  sheriff-officer  can  act  only  within  the  jurisdiction  for 
which  his  commission  is  granted.  Should  the  officer  neglect 
or  contravene  his  duty  so  as  to  defeat  the  effect  of  the 
diligence,  he  and  his  cautioner  will  become  liable  for  the 
debt.(i) 


(h)  1672,  c   19.      In  certain  cases  (»)  1  &  2  Vict  o.  114,  Sch.  No.  6. 

of  debts  already  heritahU  there  is  a  U)   Cxilchrist    r.    Sutherland,    19th 

kind  of  execution  competent    in  the  July,    1776,    M.    voce    "Messenger," 

Sheriff  Courts  called  poinding  of  tke  Appx.  1 ;    Chatto    v.    Marshall,    17th 

groundj  which  will  be  noticed  in  Part  Jan.  1811,  F.  C. ;  CJouper  v.  Bain,  12th 

III.  Chap.  II.  NoF.  1868,  7  M.  102. 
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10.  Execution  beyond  the  County.— The  warrant  attached 
to  the  extract  is  available  only  within  the  jurisdiction  of  the 
court  from  which  it  was  issued.  If  it  be  desired  to  charge, 
poind,  or  arrest,  within  the  territory  of  another  Sheriff,  a 
warrant  of  concurrence  must  be  craved ;  and  it  must  be  indorsed 
upon  the  extract,  either  by  the  Clerk  of  the  Bill  Chamber  of 
the  Court  of  Session,  or  by  the  Clerk  of  the  Sheriff  within 
whose  jurisdiction  the  debtor,  or  his  moveables,  or  the  arrestee 
may  he.(k) 

CHABQE. 

11.  The  Charge. — ^The  charge  is  the  technical  name  for  the 
formal  requisition  to  pay,  which,  after  judgment  has  been 
extracted,  is  embodied  in  the  proper  document  and  given  to 
the  debtor,  at  the  instance  of  the  creditor.  It  is  given  by 
the  messenger-at-arms  or  officer  of  court,  and  is  in  the  shape 
of  a  command,  in  the  name  of  the  Sovereign  and  of  the  Sheriff 
of  the  county,  or  of  the  latter  alone,  ordering  the  debtor  to 
pay  the  debt,  interest,  and  expenses  set  forth  in  the  judgment. 

12.  At  whose  Instance. — ^The  charge  is  given  at  the  instance 
of  the  creditor  named  in  the  decree,  but  if  he  have  assigned 
his  interest,  his  assignee  can  get  authority  to  charge.  The 
assignee  must  indorse  on  the  extract  a  minute  (signed  by 
himself  or  his  agent)  craving  authority  to  charge,  arrest,  and 
do  other  diligence  at  his  own  instanca  This  he  must  present 
to  the  Clerk  of  the  Court  from  which  the  extract  was  issued, 
along  with  the  evidence  of  the  mode  in  which  he  acquired 
right  to  the  extract ;  and  the  clerk,  if  there  be  no  lawful  cause 
to  the  contrary,  must  give  the  requisite  authority,  by  writing 
after  the  minute  the  words  "  Fiat  ut  petitv/r^**  and  dating  and 

(1)  1  Ac  2  Yiot  c  114,  S  ISjScfa.  10. 
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subscribiDg  them.  He  indorses  the  same  date  on  the  docu- 
ments produced,  and  initials  it  (I)  If  the  light  to  the  extract 
have  been  conveyed  in  any  other  way  than  by  an  ordinary  as- 
signation— ^for  example,  by  confirmation,  to  the  executors ;  by 
marriage,  to  the  husband ;  or  by  bankruptcy,  to  the  trustee 
— ^the  mode  of  getting  authority  to  do  diligence  is  the  same. 

A  person  not  resident  in  Scotland  does  not  require  to 
conjoin  a  mandatary  with  himself  in  doing  diligence,  though 
if  the  diligence  be  suspended  he  might  require  to  sist  a 
mandatary  in  the  suspen8ion.(m) 

13.  Requirements  of  the  Oharge.— The  principal  require- 
ment of  the  charge  is,  that  it  be  exactly  in  conformity  with 
the  extract-decree  under  which  it  is  given,  (n)  This  deoree 
must  be  correctly  referred  to  by  the  names  of  the  pursuers 
and  defenders,  and  its  date.(o)  The  date  on  which  the  extract 
was  issued  need  not  be  given,  though  it  generally  is.(p) 

The  document  charges  the  debtor  (designing  him  by  name) 
to  pay  to  the  creditor  (also  designing  him  by  name)  the  sums 
contained  in  the  decree. 

If  anything  have  been  paid  to  account  care  must  be  taken 
to  give  credit  for  it.(g) 

The  time  allowed  for  payment  is  that  specified  in  the 
warrant  contained  in  the  extract,  and  in  the  ordinary  case  is 
seven  days.(r)  In  order  that  it  may  appear  when  the  time 
will  expire,  the  date  of  the  charge  is  essential,  (o) 

{I)  lk2  Vict  a  114,  §  12.  execution  of  arrestment)  of    13th   for 

(m)  Robs  v.  Shaw,  8th  Afarch,  1849,  80th  in  giving  the  date,  was  held  fatal ; 

11  D.  984 1  Chambers  v.  Chambera,  8th  Graham  v.  Bell,  15th  July,  1875,  2  R. 

Jane,  1889,1  D.911.  Bntseeaupra,  p.  230.  972. 

(n)  Craig  v.  Brock,  23rd  Not.  1841,  (p)  See  tupra,  art.  4. 

4  B.  54 ;  Watts  r.  Barbonr,  Ist  July,  (q)  See   M<Martin  v.  Forbes,    12th 

1828,  6  S.  1048.  Nov.  1824,  8  S.  275. 

(o)  Beattie  v.  MOiellaii,  28th  May,  (r)  89  k  40  Vict.  c.  70,  §  8  ;  supra, 

1844,   6  D.  1088.     An  error  (m  an  p.  887. 
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The  charge  is  written^  or  partly  written  and  partly  printed^ 
and  is  authenticated  by  the  signature  of  the  officer.  («) 

14.  Service  of  the  Charge. — The  charge  may  be  served  by 
the  officer  as  soon  as  the  extract  is  issued.  It  is  served  on 
the  debtor  or  debtors  mentioned  in  the  decree^  the  only 
exception  being  that,  in  the  case  of  a  company  debt,  the 
individual  partners  may  be  charged,  although  the  names  of 
none  of  them  have  been  contained  in  the  decree.(Q  The 
place  and  mode  of  service,  and  the  regulations  as  to  the  pre- 
sence of  a  witness,  are  exactly  the  same  as  in  the  case  of  a 
service  of  the  petition,  except  that  a  charge  could  not  be  served 
through  the  Post-Office.(u)  If  there  have  been  any  irregu- 
larity either*  in  the  charge  itself  or  in  the  mode  of  service,  the 
way  to  cure  it  is  for  the  creditor  to  abandon  the  charge  by 
letter,  and  to  give  a  new  charge,  (t;) 


16.  Ezecation  of  the  Charge.— After  serving  the  charge 
the  officer  fills  up  a  certificate  of  his  having  done  so,  which  is 
called  the  Execution  of  the  Charge.  The  form  for  this  docu- 
ment is  given  in  the  Personal  Diligence  Act.  It  is  signed 
by  the  officer  and  the  witness,  (tc;) 

The  execution  of  the  charge  is  an  echo  of  its  words,  with 
the  addition  of  describing  the  time  and  mode  of  the  service,(a;) 
and  as  it  is  the  foundation  for  going  on  to  the  use  of  further 


(<)  1  &  2  Vict.  c.  114,  9  82.  {v)  Clark  v.  Hamilton,   27th  Not. 

it)  Knox  V,  Martin,  12th  Nov.  1847,  1875,  8  R.  166. 

10  D.  50.    A  creditor  charging  in  this  (w)  1681,  c.  5 ;  1  &  2  Vict  c.  114, 

way  a  person  who  ia  not  a  partner  is  §  82,  Sch.  2. 

liable  in  damages.  (x)  1540,  c.  75 ;  Niabet,  80th  Jnly, 

(tt)  1540,  c.  75;   anU,   Chap.   II.>  1786;   Elchies,  voce  "Execution,"  No. 

Been.  2. 
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diligence,  as  much  care  should  he  taken  with  it  as  with  the 
charge  itsel£(y) 

16.  Registration  of  the  Execution.— The  execution  may 
he  registered  in  the  Court  from  which  the  extract  issued. 
This  may  he  done  upon  presenting  the  extract  and  execution 
to  the  clerk,  at  any  time  at  which  the  holder  of  the 
decree  may  apply,  not  later  than  a  year  and  a  day  from  the 
expiry  of  the  charge.  Its  effect  is  to  accumulate  the  deht 
and  past  interest  into  a  capital  sum,  whereon  interest  shall 
thereafter  hecome  due.(0) 

POINDma  AND  8ALB. 

17.  Nature  of  Poinding.— Poinding  is  the  means  by  wluch 
the  goods  of  a  debtor  who  has  been  charged  to  pay,  and  has 
failed  to  do  so,  are  made  available  for  payment  of  the  debt. 
Formerly  the  goods  themselves  were  adjudged  to  the  creditor.(a) 
A  value  was  placed  on  them,  at  which  they  were  indeed 
tendered  back  to  the  debtor ;  but,  as  a  person  who  had  not 
money  to  pay  his  debts  seldom  had  money  to  buy  back  his 
goods,  the  result  generally  was  that  the  goods  went  to  the 
creditor  at  the  appraised  value  in  payment  of  his  debt.  Under 
the  modem  practice,  if  the  debtor  cannot  take  back  the  goods 
at  the  appraised  value,  they  are  offered  for  sale  by  public 
auction,  and  are  not  handed  bodily  to  the  creditor  unless  there 
be  no  one  at  the  sale  willing  to  give  the  appraised  value  for 
them.  (6) 

(y)  DOigenoe^  however,  is  not  neoee-  {a)  See  fonner  praotioe^  expUined  in 

Mrilj  vitiated  by  a  derioal  error  in  the  Erakine,  iii  6,  SO. 

ezeoation;   Hendenon  v.  BoUo,  18th  (6)  PerK>nal  Diligenoe  Act,  1  k  2 

Nov.  1871, 10  M.  lOi.  Yiot  o.  114. 

(t)  lie  2  Yiot  c;  114,  §  10. 
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18.  What  may  be  Poinded— All  the  goods  of  the  debtor 
found  in  his  own  possession,  or  in  the  possession  of  his  servants 
or  others  who  hold  solely  as  custodiers  for  his  behoof,  or  in 
public  places,  may  be  poinded.  It  is,  however,  only  goods 
that  can  be  poinded.  Poinding  is  not  the  diligence  for  attach- 
ing debts  due  to  the  debtor ;  and  within  this  category  it  seems 
that  bills  and  bank-notes,  and  even  coin,  must  be  counted.(c) 
It  seems  indeed  to  be  clear  (from  the  whole  procedure  which 
is  followed)  that  poinding  cannot  be  the  diligence  to  reach 
such  things,  and  as  negotiable  debts  have  been  exempted 
from  arrestment,  the  remarkable  result  is  reached  that  it  is 
hardly  possible  to  attach  them  at  all.((Q  If  the  debtor  will  not 
part  with  them,  he  must  be  proceeded  against  under  the  Bank- 
ruptcy or  Cessio  Acts,  when  the  Sheriff  will  have  power  to  grant 
warrant  for  them  being  taken  possession  of  and  placed  in  safe 
custody,  and  if  necessary  for  this  purpose  to  open  lockfast  places 
and  to  search  the  dwelling-house  and  person  of  the  debtor.(e) 

There  are  certain  exceptions  in  regard  to  the  goods  that 
may  be  poinded.  Thus  ships,  for  some  reason,  are  attached 
by  arrestment (/)  Plough  goods,  that  is,  implements  for 
tilling  the  ground,  and  the  horses  or  oxen  used  for  drawing 
them,  cannot  be  poinded  during  the  season  for  tillage,  unless 
other  goods  cannot  be  found. (9)  Goods  in  which  the  debtor 
has  only  a  joint  interest,(A)  or  a  temporary  interest,  such  as  a 

(e)  See  Alexander  v.   MTjay,  10th  of  all  kinds." 

Feb.  1826,  4  S.  439,  where  the  pomt  as  {d)  See  infra,  art.  80. 

to  the  oompetency  of  poinding  negoti-  (f)  43  k  44  Vict,  a  34,  §  12. 

able  documentB  waa  raised.     In  the  (/)  See  Arrestment  and  sale  of  Ships, 

£zche<iaer  Act  (19  k  20  Vict  a  66,  infra,  art  37. 

§32)  there  is  special  power  to  poind  for  {g)  1508,  c.  98,  Ersldne,  iii.  6,  22 ; 

Crown   debts    **  the  whole   moveable  Lord  Advocate  v.  Foigan,   20th  Feb. 

effects,  withoat    exception,    including  1811,  F.  C.  (Appz.  No.  1). 

bank-notes,  money,  bonds,  bills,  crop,  (h)  Fleming  v.  Twaddle,   2nd  Dec. 

stoddttg,  and  implements  of  hnsbaadry  1828,  7  S.  92. 
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liferent,(i)  cannot  be  poinded;  but  to  prevent  fraudulent 
claims  of  this  kind  goods  found  in  the  debtor's  possession  are 
presumed  to  be  his  until  the  contrary  is  proved.  Goods 
subject  to  a  hypothec  cannot  be  poinded  where  the  person 
having  the  right  of  hypothec  objects,  unless  security  be  given 
for  the  whole  of  the  debt  secured  by  the  hypothec,  y)  Where 
the  period  for  payment  of  this  debt  is  past,  sufficient  security 
will  be  given  if  effects  enough  be  left  to  meet  it.(A;)  If  the 
poinding  creditor  pays  or  finds  security  for  the  secured  debt, 
he  is  entitled  to  an  assignation  of  the  right  of  hypothec,(Z)  but 
it  is  illegal  for  him  to  poind  (as  has  been  done)  greatly  more 
than  his  own  debt,  in  order  to  pay  out  of  the  proceeds  both  it 
and  the  secured  debt.(m) 

It  is  sometimes  difficult  to  tell  whether  an  article  is  move- 
able or  not  Thus,  it  is  held  that  growing  corn  is  moveable  if 
it  be  nearly  ripe  ;(n)  but  that  it  is  not  moveable  if  it  has  only 
brairded(o)  Qrass  and  green  crops,  which  a  tenant  is  bound 
to  consume  on  the  land,  probably  could  not  be  poinded. 

19.  Time  of  Poinding.— The  full  days  of  the  charge  must 
have  expired  before  the  poinding  can  be  executed.  Ifow  long 
the  creditor  may  delay  after  the  charge  is  not  settled ;  but 
poindings  have  been  sustained  which  were  not  executed  for 
three  or  four  years  after  the  charge  was  given,  (p)     The  limit 


{%)  Scott  V.  Prioa^  18th  May,  1837,  (m)  M'Kinnon   v.   Hunaton,    2l8t 

15  S.  916.  June,  1866,  4  M.   852 ;  Hamiltoa  v. 

(j)  Prmgle  v.  Soot,  SOtli  June,  1786,  EmsUe,  27tli  Not.  1868,  7  M.  178. 
M.  6216  ;  Jack  v.  M'Caig,  16th  Jan. .        (n)  Ballantine  v.  Wataon',  15th  June, 

1880,  7  R.  465.  1709,  M.  10,526. 

{k)  Hay  v.  Keith,  25th  July,  1628,  (o>  Elder  v.  Allen,  5th  July,  1833, 

M.  6188.  11  S.  902. 

(l)  Crawford  «.  Stewart,  21at  Jan.  (p)  Kerr  v.   Barbour,    30th   May, 

1787,  M.  10,581.  1837,  15  S.  1041. 
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of  a  year  and  a  day,  for  registering  the  ezecation  (Art  16) 
does  not  affect  the  power  of  poinding. 

A  poinding  must  be  in  the  day  time.     At  latest,  it  must  be 
begun  before  sunset,  and  executed  during  daylight.(j) 


20«  How  Poinding  Executed. — The  poinding  is  executed  at 
the  place  where  the  goods  are  found  ;  and  if  the  officer  cannot 
get  access  to  them  he  may  open  shut  and  lockfast  places  in  all 
cases  in  which  the  extract-decree  authorises  him  to  do  so. 
This  authority  is  contained  in  all  extracts  of  ordinary  Sheriff 
Court  decrees.(r)  At  the  debtor's  dwelling  or  premises  the 
officer  reads  his  warrant  and  asks  payment  of  the  debt,  (a)  If 
any  one  offers  payment,  either  then  or  at  any  stage  before  the 
poinding  is  complete,  the  poinding  must  be  stopped,  and  if  the 
officer  has  not  special  authority  to  receive  it,  the  money  must 
be  taken  to  the  creditor,  or  consigned  in  some  bank.  The 
<^fficer  has  not  authority  to  receive  the  money  without  special 
instructions ;  and  if  he  were  to  receive  and  lose  it,  the  debtor 
might  have  it  to  pay  over  again.     What  has  to  be  tendered,  is 

• 

merely  the  sum  or  sums  contained  in  the  extract-decree,  not 
the  expense  of  charging  and  attending  to  poind.  When  the 
latter  are  not  tendered,  the  creditor  must  bring  another  action 
for  them.  The  person  paying  is  not  entitled  to  have  delivery 
of  the  extract,  but  he  is  entitled  to  see  such  a  marking  made 
on  it  as  will  prevent  it  being  used  for  further  diligence.  (^) 

Where  no  tender  is  made,  the  officer  proceeds  to  inventory 
the  goods,  and  have  them  valued.  This  is  done  by  two 
valuators,  whom  he  appoints  by  administering  an  oath  for 

iq)  Douglas  v,  Jackaon,   11th  Feb.  ordinary  uie. 
1695,  M.  8789.  (0  Inglis  tr.   M'lntyre^    14th    Feb. 

(r)  1  &  2  Vict,  a  114,  Sch.  6.  1862,  24  D.  541. 
(•)  See.  the  form   of   ezecation  in 


1 
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the  due  performance  of  their  duty.  The  valuation  must  be 
specific,  each  article^  or  set  of  articles,  being  kept  separate,  (u) 
A  poinding  was  once  found  bad  because  a  trunk  and  its 
contents  had  been  valued  at  a  lump  8um.(t;)  Goods  are 
poinded  to  the  amount  of  the  debts  contained  in  the  decree 
and  of  the  expenses  of  the  diligence.'  The  invariable 
practice  is  to  include  the  latter,  because  if  there  is  a  sale 
those  expenses  can  be  taxed  in  due  course,  and  there  is 
nothing  in  this  case  to  be  gained  by  leaving  over  their 
settlement  to  a  future  action.  The  legality  of  the  practice 
seems  settled,  (ti;) 

At  the  conclusion  of  the  poinding,  the  goods  are  offered 
back  at  the  appraised  value.  If  any  one  then  tender  the 
value  of  the  goods,  the  creditor  must  take  it,  even  though 
the  amount  be  less  than  his  debt;  if  the  goods  be  bought 
back  they  cannot  be  poinded  again  for  the  same  debt. (a;) 

If  there  be  no  payment,  the  officer  then  leaves  a  schedula 
of  the  poinded  goods  with  the  person  in  whose  possession  they 
were  poinded;  and  with  him  the  goods  also  remain. (^)  The 
officer  usually  warns  the  parties  present  of  the  consequences  of 
meddling  with  any  of  the  goods. 

21.  Person  intermpting  Poinding.— If  any  person  claim 
any  of  the  goods  as  his,  the  officer  may  examine  him  or  his 
witnesses  on  oath;  and  if  he  be  satisfied  that  the  goods 
claimed  are  not  the  debtor  s,  he  may  discontinue  the  poinding. 
If  the  person  claiming  the  goods  produce  a  written  title  to 

(«)  L«  Conte  v.  DooglM,  lit  Dee.  1885, 13  S.  842. 

1880,  8  B.  175.     Here  the  raluators  (to)  McNeil  v.  M^Mnrohy,  18th  Feb. 

were  not  pnt  on  oath,  «nd  a  quantity  of  1841,  8  D.  654. 

miaoellaneoiui  artides  were  valned  in  (x)  Fiddes  v.  Fyfe,  16th  Feb.  1791, 

one  head  at  the  amount  of  the  debt.  Bell's  8vo  Oaeea,  856. 

{v)  M<Knight  v.  Gieen,  27th  Jan.  (y)  1  &  2  Viot.  c.  114,  {  24. 
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them,  it  is  said  that  the  officer  (though  not  satisfied  with  it) 
must  desist  from  the  poinding,  and  make  a  special  report  on 
the  point.  (0)  Any  person  interrupting  the  poinding  by  a 
claim  of  this  kind  is  liable  in  damages  if  the  claim  be  ill- 
founded  ;(a)  and  the  person  who  interrupts  a  poinding  by 
force  is  liable  to  punishment,  and  to  make  payment  of  the  value 
of  the  goods.(&)  The  properway  to  prevent  a  sale  under  an  illegal 
poinding  is  for  the  debtor  either  to  lodge  objections  in  the 
poinding,  or  to  apply  for  interdict  If  any  person  is  aggrieved 
by  having  his  goods  poinded  for  the  debts  of  another,  he  also 
can  have  his  remedy  at  once  in  one  of  these  ways,  and  he  will 
further  be  entitled  to  payment  of  all  damages  he  may  have 
sustained  (0) 


22.  Ooiyoining  Orediton. — ^To  prevent  expense  in  un- 
necessary competitions  between  creditors,  it  is  provided  that, 
where  an  officer  proceeds  to  poind  at  the  instance  of  any 
creditor,  he  shall  conjoin  in  the  poinding  any  other  creditor 
who  shall  exhibit  and  deliver  to  him  a  warrant  to  poind. 
The  claim  to  be  conjoined  must  be  made  before  the  first 
poinding  is  completed.  When  such  a  claim  is  made,  the 
officer  poinds  enough  to  meet  both  debts.  He  causes  the 
poinded  effects  to  be  valued  as  in  the  ordinary  case,  and  one 
valuation  is  sufficient.  ((2)     If  the  poinding  has  been  com- 


(z)  M«nzies  (Lectturet,  3rd  ed.,  p, 
808),  foimdjiig  on  Breadalbaiie  v,  Sin- 
clair, 22nd  July,  1687,  M.  10,522; 
bat  the  cMe  cannot  be  taken  as  oon- 
clnaiTe. 

(a)  Amot  V.  Dowie,  20th  Not.  1863, 
2  M.  119.  No  liabUitj  for  the  debt, 
as  such,  18  inonxred. 

(5)  Erakine,  iii,  6,  27. 

(c)  It  ia  aometimea  thonght  that  the 


only  remedy  ia  by  interdict,  and  this 
may  be  true  if  warrant  of  sale  have 
been  granted,  but  prior  to  this  an 
objection  in  the  poinding  seems  com- 
petent. A  similar  proceeding  has  been 
decided  to  be  competent  in  sequestra- 
tions ;  Lindsay  v,  Wemyss,  18th  May, 
1872,  10  M.  708. 
(d)lk2  Vict  o.  114,  §  23. 
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pleted  before  the  second  creditor  has  had  the  opportunity  of 
being  conjoined,  he  must  (if  he  desires  to  share  in  the 
proceeds)  take  steps  to  have  the  debtor  sequestrated  or  made 
notour  bankrupt  under  the  Bankruptcy  Acts.(e) 

23.  Beporting  the  Pomding. — ^The  o£Soer  must  report  an 
execution  of  the  poinding  to  the  Sheriff.  This  he  must  do 
within  eight  days,  unless  cause  can  be  shown  for  requiring 
a  longer  period (/)  The  execution  must  specify  the  diligence 
under  which  the  poinding  was  executed,  the  amount  of  the 
debt,  the  names  and  designations  of  the  debtor  and  of  the 
poinding  creditor,  the  effects  poinded  and  their  value,  the 
names  and  designations  of  the  valuators  and  of  the  person 
in  whose  hand  the  goods  wer6  left,  and  the  fact  of  the 
delivery  of  the  schedule  to  him.  The  execution  is  subscribed 
by  the  officer  and  the  two  valuators,  who  (it  is  provided)  shall 
be  the  witnesses  to  the  poinding. 

24.  Onstody  of  Goods  between  Poinding  and  Sale.— On 

the  execution  being  reported  to  the  Sheriff,  it  is  competent 
for  him  to  give  such  orders  for  the  security  of  the  moveables 
as  he  may  find  necessary.  Under  this  power  he  may  give 
orders  for  their  removal  from  the  custody  of  the  debtor,  if 
there  is  reason  to  fear  that  they  will  not  be  safe  with  him. 
In  former  times  it  was  the  practice  to  remove  the  goods  at 
once  in  every  case.  If  the  articles  are  of  a  perishable  nature, 
the  Sheriff  is  empowered  to  provide  for  their  immediate  dis- 
posal, under  such  precautions  as  he  may  think  fit.(gr) 

Any  person  unlawfully  intromitting  with  or  carrying  off  the 
poinded  goods  is  liable  to  be  imprisoned  until  he  restore  them 

(e)  19  &  20  Vict  c.  79,  §§  7  and  12.        v.  Stewart,  17th  Feb.  1835, 13  &  483. 
(/}  1  &  2  Vict  c.  114,  §  25  ;  MiUer  (^)  1  &  2  Viot.  c.  114,  §  26. 
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or  pay  doaUe  the  appimiaed  Talae.  This  power  may  be  exercised 
on  a  sommazy  oamplaint  being  made,  either  to  the  Sheriff  of 
the  ooanty  where  the  efiects  were  poinded,  or  to  that  of  the 
domicile  (residence)  of  the  pnson  who  interfered  with  them.(A) 

26.  Fixing  and  AdTertiiing  the  Sale.— When  required^  the 
Sheriff  grants  a  warrant  for  the  sale  of  the  poinded  effects. 
The  requisition  is  nsuaUy  made  by  the  poinding  officer  when 
reporting  the  poinding.  The  warrant  is  always  granted, 
unless  lawful  cause  be  shown  to  the  oontraiy.(t)  It  fixes 
what  notice  of  the  sale  is  to  be  given,  and  the  time  and  place 
at  which  it  is  to  be  held.  It  also  names  a  judge  of  the  roup 
at  whose  sight  the  sale  is  to  be  carried  out.  The  notice  is  left 
to  the  discretion  of  the  Sheriff,  and  will  vaiy  greatly,  accord- 
ing to  the  nature  and  value  of  the  articles  to  be  sold ;  but  the 
Sheriff  will  naturally  see  that  it  is  of  the  same  character  as 
would  be  given  by  a  prudent  person  having  a  similar  sale 
for  his  own  behoo£  The  time  of  the  sale  must  not  be 
sooner  than  eight  days,  nor  later  than  twenty  days,  after 
the  notice.  (^')  As  an  unsuitable  hour  might  have  as  bad 
an  effect  on  the  sale  as  an  unsuitable  day,  the  hour  as  well 
as  the  day  should  be  fixed  in  the  warrant.(X;)  The  place 
of  sale  has  also  to  be  fixed  by  the  Sheriff  ;(Q  and  it  is 
in  his  discretion  to  fix  this  so  as  to  suit  all  parties  in  the 
best  way  possible.  These  things  the  Sheriff  must  himself 
fix,  and  he  must  not  grant  a  general  warrant  to  sell  within  a 

(A)  1  ft  2  Yict  &  114,  §  80.  competently  ctrried  out  on  the  ISth  ; 

{%)  A  debtor  denrooB  of  stopping  the  M*Neil  v.  M'Morchy,  wprti,  note  (w). 
proceedings  at  this  stage  must  suspend.  {k)  See  the  point  raised  in  M*Ejn- 

An  arrestment  of  the  pcnnded  articles  non  v,   Hamilton,    2l8t  June,    1866, 

in  the  debtor's  hands  is  of  no  avail.  4  M.  852. 

Fergnson  v.  Bothwell,  8rd  March,  1882,  (Z)  M'Vicar  v.  Eeir,  2nd  July,  1857» 

9  R.  687.  19  D.  948. 

(j)  A  Mle  advertised  on  the  lOth  is 
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specified  period,  leaving  the  notice  or  the  time  or  place  to  be 
filled  in  by  the  officer.(m)  The  Sheriff  orders  a  copy  of  the 
warrant  of  sale  to  be  served  on  the  debtor  and  on  the  person  who 
has  possession  of  the  poinded  effects,  if  he  be  different  from 
the  debtor,  at  least  six  days  before  the  date  of  the  sale.(n) 

26.  Conduct  of  the  Sale.— At  the  sale  the  goods  are  offered 
at  upset  prices  not  less  than  the  appraised  values.  If  the 
appraised  value  be  offered  they  must  be  sold,  and  the  poinder 
or  any  other  creditor  is  at  liberty  to  buy.(o)  If  no  offerer 
appears,  the  effects,  or  such  part  as  may  be  necessary  (accord- 
ing  to  the  appraised  value)  to  satisfy  the  debt,  interest  and 
expenses,  due  to  the  poinding  creditor  or  creditors,  is  delivered 
over  to  them  or  their  authorised  agent.  The  Act  declares 
that,  notwithstanding  this  delivery,  the  goods  shall  remain 
subject  to  the  claims  of  other  creditors  to  be  ranked  as  by 
law  competent  ](p)  but  as  the  goods,  when  thus  delivered,  pass 
from  the  custody  of  the  Court,  the  right  to  such  ranking, 
where  the  bankruptcy  laws  give  it,  will  have  to  be  made  good 
in  separate  proceedings. 

27,  Report  of  Sale.— Within  eight  days  after  the  day  of 
sale  the  judge  of  the  roup  must  report  to  the  Sheriff  what 
has  taken  place,  (g)  If  the  goods  have  been  delivered,  he 
reports  that  fact ;  but  if  the  goods,  or  any  of  them,  have  been 
sold,  he  lodges  (also  within  eight  days)  the  roup  rolls  or 
certified  copies  of  them,  with  the  Sheriff-Clerk,  together  with 

(m)  Kewly  v.  Andrew,  8th  March,  not  fall  within  those  which  ooold  be 

1848,  6  D.  860.  served  postally. 

(n)  1  &  2  Vict.  c.  114,  §  26.    (There  (o)  1  &  2  Vict.  c.  114,  §  29. 

ii  an  exception  for  perishable  effects.)  (p)  1  ft  2  Vict.  c.  114,  §  27. 

This  warrant,  like  aU  those  connected  {q)  1  ft  2  Vict,  a  114,  §  28  ;  Miller 

with  the  carrying  ont  of  diligence,  would  v.  Stewart,  17th  Feb.  1885,  13  S.  488. 
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an  account  setting  forth  the  sum  arising  from  the  sale  and 
the  expenses  which  attended  it.  The  sum  the  Sheriff  may 
order  to  be  lodged  in  the  hands  of  the  Sheriff- Clerk 
if  he  see  cause  ;  and  this  power  is  useful  where  other 
creditors  have  made  claims  to  be  ranked  along  with  the 
poinding  creditors,  because  while  the  money  remains 
in  the  hands  of  the  Court  the  Sheriff  may  decide  between  the 
competitors,  and  apportion  the  money  amongst  them  according 
to  their  several  rights,  without  putting  them  to  the  expense  of 
new  proceedings. (r)  If  consignation  is  not  ordered,  or  if.  after 
consignation  lb  made  no  cause  be  shown  to  the  contrary,  the 
Sheriff  orders  payment  of  the  sum  to  the  poinding  creditor  or 
creditors,  or  of  so  much  of  it  as  is  necessary  to  meet  his  or 
their  debts  and  expenses.  The  creditors  receiving  the  money 
take  it  subject  to  the  right  of  other  creditors  to  share  with 
them  under  the  Bankruptcy  Acts ;(«)  but  that  right,  after  the 
money  is  paid  over,  will  have  to  be  made  good  under  new 
proceedings. 

28.  Register  of  Poindings.— The  Sheriff-Clerk  keeps  a 
register  of  all  poindings,  and  is  bound  to  show  the  report  of 
any  poinding,  with  the  relative  documents,  to  all  concerned  on 
payment  of  a  fee  of  one  shilling.  (Q 

ARRESTMENT  AND  FURTHCOMING. 

29.  Arrestment  in  Execution. — Arrestment  in  execution  is 
a  diligence  similar  to  arrestm.ent  in  security,  and,  when  com- 
pleted by  decree  in  the  action  of  furthcoming,  to  which  it  is 
preliminary,  has  the  same  effect  as  the  diligence  of  poinding 

(r)  In  competitions  of  this  kind  the  («)  1  &  2  Viet  c  114,  §  28. 

proceedings  are  the  same  as  in  multiple-  (<)  Ibid, 

poindings. 
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in  tranBferring  the  property  of  the  debtor  to  the  creditor.(it) 
But  until  thus  completed  by  this  decree,  the  transfer  is 
imperfect,  and  the  diligence  is  liable  to  be  defeated.  In  com- 
petitions between  arrestments,  none  of  which  have  been 
followed  by  decree  of  furthcoming,  they  rank  with  each  other 
accordiDg  to  their  date,  but  when  in  this  incomplete  state 
they  cannot  compete  with  a  poinding,(t;)  or  a  sequestration 
under  the  bankruptcy  statutes,  or  with  a  confirmation  as 
ezecutor-credit6r,(ic;)  or  with  any  other  transfer  complete  in 
itself. 


1 


30.  What  may  be  Arrested— The  general  principle,  in 
regard  to  what  may  be  arrested,  is,  that  all  debts  or  goods 
owing  to  the  debtor  may  be  arrested  in  the  hands  of  the 
persons  who  are  to  pay  or  supply  them  to  him. 

With  regard  to  debts  duo  to  the  debtor,  there  is  seldom 
much  difficulty  in  understanding  when  they  may  be  arrested, 
as  almost  any  kind  of  debt,  not  being  heritable,  (cc)  which  is 
due  to  him  is  arrestable.  Thus  the  price  of  goods  sold  may 
be  arrested  in  the  hands  of  the  buyer  ;(y)  money  lodged  in 
bank  may  be  arrested  in  the  hands  of  the  bank  ;(z)  the  debtor's 
share  of  a  company's  stock  may  be  arrested  in  the  hands  of 
the  company  ;(a)  the  debtor's  interest  in  a  life  policy  in  the 


[u)  Muirhead  v.  Cowie,  17th  Feb. 
1785,  M.  687. 

(v)  2  Beirs  Com.,  5th  ed.,  64. 

(it)  Wilson  V.  Fleming,  26th  Jane, 
1828,  2  S.  430. 

(x)  Although  heritable  debts  recorded 
in  the  Register  of  Sasines  are  now 
moYeable  quoad  sacoession  (81  &  82 
Vict,  c  101,  §  117),  they  are  stiU 
heritable  on  this  point.  Heritable 
debts  not  recorded  may  be  arrested; 
1661,  0.  51 }  Stewart  v.  Dandas,  20th 


Feb.  1706,  M.  705.  The  interest  of 
an  heritable  debt,  or  the  price  of  herit- 
age sold,  is  arrestable. 

(y)  Creditors  of  Bonjedward,  24th 
Nov.  1758,  M.  743. 

{z)  See  supra,  p.  218,  note  (t). 

(a)  Sinclair  v,  Stapldi,  27th  Jan. 
1860,  22  D.  600.  In  the  inooiporating 
acts  and  charters  of  some  companies 
there  are  special  provisions  against  the 
arrestment  of  stock. 
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hands  of  the  insurers  ;(6)  or  a  'ward's  funds  in  the  hands  of 
his  factor,  (c)  But  there  are  certain  debts  which  cannot  be 
arrested.  Thus,  money  which  has  been  consigned  and  set 
apart  for  a  certain  purpose  cannot  be  arrested  so  as  to  defeat 
that  purpose.((2)  Alimentary  funds  are  in  like  manner  exempt 
from  arrestments^)  and  under  this  exemption  are  included 

• 

wages  of  all  kinds,  in  so  far  as  they  do  not  exceed  twenty 
shillings  per  week.(/)  In  order  not  to  interfere* with  their 
use  as  currency,  debts  due  by  bill  of  exchange  have  been 
exempted  firom  arrestment  (gr) 

With  regard  to  goods  to  which  the  debtor  has  right,  there 
is  often  great  difficulty  in. saying  when  they  are  liable  to 
arrestment,  and  when  they  should  be  attached  by  poinding. 
If  the  arrestee  possess  them  simply  for  the  debtor,  and  have 
no  right  of  any  kind  to  retain  them  as  against  him,  arrestment 
is  not  the  proper  diligence. (A)  But  if  the  arrestee  have 
them  in  such  a  capacity,  as  to  give  him  a  right  of  retention, 
it  seems  that  in  general  they  may  be  arrested  in  his  hands. 
Thus,  while  an  arrestment  in  the  hands  of  a  clerk, 
of     goods     belonging     to    his     employer     is     bad,  (i)     an 


(5)  Bankhardt's  Tn.  v.  Scottish 
Amicable  Life  ABsnrance  Society,  2lBt 
Jan.  1871,  9  M.  443.  The  payment  of 
a  new  premium  does  not  necessitate  a 
new  arrestment. 

{c)  MitcheU  v.  Scott,  29th  Jmie, 
1881,  8  R  .875. 

((Q  AiiUt^  198,  art.  10  (Consignation). 

{e)  Smith  v.  Bell,  29th  May,  1855, 
17  D.  778. 

(/)  33  &  34  Vict.  c.  63.  The  surplus 
is  arrestable,  and  the  exemption  does 
not  apply  to  decrees  for  alimentary 
debts,  rates,  or  taxes,  or  to  debts 
incurred  before  the  Act. 

{g)  Dick  V.  Goodall,  Ist  June,  1815, 


F.  C.  It  is  said  that  the  creditor  want- 
iog  to  attach  the  contents  of  a  bill  held 
by  his  debtor,  should  raise  an  action  of 
exhibition,  or  a  sequestration  of  the 
bill,  against  his  debtor,  so  as  to  prevent 
him  negotiating  it.  See  the  last  edition 
of  Thomson  on  Bills,  p.  194.  The  use 
of  an  interdict  to  aid  an  arrestment  was 
held  objectionable  in  M*Cubbin  v.  Yen- 
ning, drd  Dec.  1859,  22  D.  164,  but  the 
circumstances  were  peculiar. 

{h)  Erskine,  iii.  6,  5. 

(i)  Bums  V,  Bruce,  27th  Feb.  1799, 
Hume  29  ;  and  see  a  similar  case, 
Cunningham  v.  Home,  18th  Nov.  1760, 
M.  747. 

2  A 
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arrestment  of  goods  in  the  hands  of  a  carrier  or  of  a  manu- 
facturer seems  to  be  good.(^')  But  this  principle  is  not 
strictly  carried  out ;  and  where  the  custody  is  of  a  short  or 
temporary  character  there  is  no  power  of  arrestment  in  the 
hands  of  the  custodier.  Thus,  a  parcel  could  not  be  arrested 
in  the  hands  of  a  street  porter,  and  a  horse  cannot  be 
arrested  in  the  hands  of  a  smith  who  is  shoeing  it^^)  or  in 
the  hands  *of  an  innkeeper  in  whose  house  the  owner  is 
staying  ;(Z)  although  each  of  these  parties  has  a  certain 
right  of  retention.  (7>i)  Where  there  is  no  right  of  retention 
at  all,  there  can  be  no  arrestment  ;  for  instance,  where  a 
tenant  hires  a  furnished  house  the  furniture  cannot  be 
airested  in  his  hands.('M)  Where  there  is  a  clear  right  of 
retehtion,  on  the  other  hand,  there  is  a  clear  right  to  arrest ; 
for  instance,  in  the  case  of  goods  sold  but  not  delivered, 
creditors  of  the  purchaser  may  arrest  them  in  the  seller's 
hands,  (o) 

Where  the  custodier  of  the  goods  is  not  bound  to  give  up 
the  goods  themselves  to  the  debtor,  but  has  got  them  for  the 
purpose  of  selling  them  and  accounting  to  him  for  their  pro- 
ceeds, they  may  be  arrested  in  his  hands.  As  he  then  has  the 
power  of  disposing  of  them,  the  goods  are,  properly  speaking, 
in  his  hands,  and  out  of  the  hands  of  the  debtor.    Thus,  when 


{j)  l^iatthew  V.  Fawns,  2lBt  May, 
1842,  4  D.  1242,  2  BelPs  Com.  (p.  70 
of  7th  ed.))  Nortli  British  Railway  Co. 
V,  White,  4th  Nov.  1881,  9  R  97. 

{k)  NeUaonr.  Smith,  20th  Feb.  1821, 
Hume,  31. 

(I)  Hume  V.  Baillie,  29th  May,  1852 
14  D.  821. 

(m)  The  question  whether  articles 
coming  into  the  hands  of  procorators 
fiscal  and  other  officers  of  justioe  in  the 
course  of  proceedings  can  be  anested, 


is  open,  though  the  practice  is  common ; 
Stuart  V.  Cowan,  8th  Feb.  1883,  10  H. 
581 ;  20  a  L.  R.  874. 

(»)  Davidson  v.  Murray,  11th  Dec. 
1784,  M.  761. 

(o)  See  19  &  20  Vict  c  60,  §  3. 
The  seller,  to  put  himself  on  a  par 
with  other  creditors,  may  also  arrest ; 
and  this  is  the  only  case  in  which  a 
party  can  arrest  goods  in  bis  own 
possession. 
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a  debtor  went  abroad  leaving  behind  the  furniture  in  his 
house,  with  instructions  to  an  agent  to  sell  it,  an  arrestment 
used  in  the  agent's  hands  was  held  good.(p) 

31.  On  whom  Arrestment  servecL— The  arrestment  must 
be  served  on  the  debtor  to  the  arrester's  debtor.(q)  The 
arrestee  must  be  indebted  directly  to  the  debtor,  and  not  to 
some  intermediate  party.  (?')  Where  the  debtor  has  a  claim 
against  some  person,  who  again  has  a  claim  against  some  second 
person  (say  some  trustee),  arrestment  in  the  hands  of  this 
second  person  is  invalid,  (s)  This  does  not  mean  that  the 
arrestee  must  always  be  the  person  who  incurred  the  debt  due 
to  the  debtor ;  it  is  enough  that  he  be  such  a  person  as  the 
debtor  could  have  maintained  an  action  against  for  his  debt 
For  example,  the  arrestee  may  be  the  trustee  under  the  bankr 
ruptcy  statute,  (Q  or  a  general  factor  and  commissioner,  (i6)  or 
the  executor,(v)  or  other  legal  administrator,  of  the  person 
indebted  to  the  debtor. 

The  arrestee  must  further  be  indebted  to  the  debtor  at  the 
actual  time  when  the  arrestment  is  used ;   and  the  arrestment 


(p)  Brown  v.  Blaikie,  26th  Nov. 
1850,  13  D.  149 ;  and  (to  Bimilar 
effect)  Macfarlane  v,  Forrester,  20th 
Nov.  1823,  2  S.  505;  and  eee  also 
Todd  V,  Smith,  16th  Jaly,  1851,  13  D. 
1371. 

{q)  The  arrester's  debtor,  or  the 
debtor  in  the  decree,  is  usnally  called 
in  the  books  the  "common  debtor,'* 
because  in  a  competition  between 
arresting  creditors  he  is  indebted  in 
common  to  all  of  them.  Bat  the 
name  is  mmeoessarj  and  confusing 
when  speaking  of  cases  where  there  is 
no  competition.  It  would  be  a  great 
oonTenience  if,  mstead  of  always  having 
to  repeat  "debts  due  tp  the  debtor," 


some  such  words  as  **  credits  "  were  in 
use. 

(r)  See  also  tupra,  CL  III.  a.  IL 
art.  3  (p.  218).  An  arrestment  served 
on  an  individual  partner  for  a  com- 
pany debt  was  held  invalid;  Hay  v. 
Dufourcet,  19th  June,  1880,  7  R 
972. 

(<)  Campbell  v.  Faikney,  12th  Dec. 
1752,  M.  742. 

{t)  Grierson  v.  Bamsay,  25th  Feb. 
1780,  M.  759. 

(u)  Eiskine,  iil  6,  4 ;  2  BeU's  Com. 
(7th  ed.,  p.  71). 

(v)  Globe  Insurance  Co.  v.  Mac- 
kenzie, 5th  Aug.  1850,  7  Bell's  Ap. 
Ca.  296. 
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will  not  affect  any  debt  or  property  for  which  his  liability 
commences  at  some  subsequent  time.  Thus,  if  goods  be  con- 
signed to  a  person,  an  arrestment  laid  on  before  their  actual 
arrival  is  bad ;  because  until  the  arrival  the  consignee  is  under 
no  obligation  to  account  for  them.('?y)  In  like  manner,  though 
an  arrestee  be  in  process  of  making  up  a  title  (such  as  that  of 
executor),  in  which  capacity  the  debtor  would  have  a  claim 
against  him,  yet,  if  the  title  be  incomplete  at  the  date  when 
the  arrestment  is  used,  the  arrestment  is  ineffectual.(a:)  On 
this  principle,  an  arrestment  of  rents  or  interests  covers  only 
arrears  and  the  rent  or  interest  for  the  current  term.(2/) 

The  persons  in  whose  hands  the  arrestments  are  used  must 
be  carefully  designed.  An  arrestment  used  in  the  hands  of 
"  Sibbald  Brothers,"  where  the  name  of  the  company  was 
"  Sibbald  Brothers  &  Co.,"  was  held  bad.(z) 


32.    How  Arrestment  Used.— Giving  a  charge  to  the 


(te)  Stalker  v.  Aiton,  9th  Feb.  1759, 
M.  745. 

{x)  Atkinson  r.  Leannonth,  14th  Jan. 
1808  ;  M.  voce  '*  Service  and  Confirma- 
tion," Appx.  No.  3. 

[y)  Livingston  v.  Kinloch,  10th 
March,  1795,  M.  769  ;  Smith  v.  Bums, 
28rd  June,  1847,  9  D.  1344  ;  Wright 
V.  Cunningham,  23rd  June,  1802,  M. 
15,919. 

(z)  Henderson's  Trustees  v.  Lang, 
20th  May,  1881,  9  S.  618.  It  is  diffi- 
cult,  looking  at  arrestment  in  execu- 
tion as  a  means  of  recovering  debts 
that  are  due,  to  understand  why  so 
many  confusing  distinctions  have  been 
introduced,  but  they  have  arisen  from 
the  diligence  having  been  so  often  used 
to  obtain  inequitable  preferences  by 
one  creditor  over  another.    The  whole 


law  stands  greatly  in  need  of  revision. 
It  is  not  right  that  a  creditor  seeing 
goods  belonging  to  his  debtor  should 
be  liable  to  have  his  right  to  them 
defeated,  and  himself  perhaps  found 
liable  in  damages,  because  the  law 
leaves  him  in  uncertainty  as  to  the 
technical  mode  of  attaching  them. 
This  is  all  the  more  unjust  because 
the  uncertainty  often  arises  from  the 
unavoidable  want  of  knowledge  of  the 
relations  subsisting  between  the  debtor 
and  the  person  in  whose  hands  the  pro- 
perty is  seen.  The  length  of  time 
which  a  person  who  has  used  arrest- 
ments in  execution  may  delay  in  follow- 
ing them  up  is  preposterous,  and  permits 
an  almost  fraudulent  appearance  of 
having  credit  to  be  kept  up  long  after 
the  reality  is  gone. 
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debtor  is  not  necessar}'  prior  to  arrestment.((t)  The  arrestee 
is  served  with  a  schedule  which  narrates  the  extract-decree 
under  which  the  arrestment  is  used,  and  if  this  service  be  not 
personally  given,  the  officer  must  send  through  the  post  a 
copy  of  the  schedule  to  the  last  known  place  of  abode  of  the 
arrestee.(6)  The  schedule  then  arrests  (in  the  form  in  which 
it  is  commonly  used)  a  specified  sum  (not  exceeding  the  debt) 
and  all  goods,  gear,  and  effects  belonging  to  the  debtor,  which 
are  in  the  hands  of  the  arrestee.  Sometimes  also  the  schedule 
specifies  the  particular  debt  which  the  arrestee  is  due  to 
the  debtor,  or  the  particular  article  belonging  to  the  debtor 
which  the  arrestee  has  in  his  hands ;  and  this  is  a  prudent 
course  to  take  where  there  is  any  suspicion  that  the  arrestee 
may  not  be  unwilling  to  misunderstand  the  arrestment. 
An  execution  of  arrestment  is  made  out  by  the  officer. 

33.  Effect  of  Arrestment. — The  effect  of  arrestment  is  to 
make  an  arrestee  paying  to  the  debtor  in  defiance  of  it  liable 
in  second  payment  to  the  arrester;  and  liable  also,  it  may  be, 
in  an  arbitrary  fine  for  disregarding  proceedings  taken  under 
the  authority  of  a  court.  In  the  same  way  as  in  the  case  of 
arrestment  in  security,  the  arrestee  is  not  liable  in  repayment, 
or  (still  less)  in  the  penalty,  if  he  have  paid  the  debt  while 
excusably  ignorant  of  the  arrestment  having  been  used.(c)  If 
the  arrestee  die,  the  arrestment  should  be  used  over  again 
against  his  representatives  as,  though  the  arrestment  is  still 
good  for  the  purpose  of  competition,  they  are  held  not  to  be 
bound  to  know  of  it.(cZ) 

(a)  Weir  t<.  Falconer,  2iid  Feb.  1814,  be  served  poetally  under  the  Citation 

F.  C.  Amendment  Act  of  1882. 

(6)   89  &  40  Vict.  c.  70,  §  12   (5).  {c)  Ante,  p.  220,  art.  7. 

The    execution    states   the    fact.     An  {d)    Aberdeen    v,    Scotia    Creditors, 

arrestment  (being  diligence)  could  not  22nd  Dec.  1738,  M.  774  and  775. 
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34.  Recalling  or  Bestrictuig  ArreBtments.— A  debtor  may 
petition  to  have  an  arrestment  recalled  or  restricted,  with  or 
without  caution  as  may  seem  just,  and  although  this  proceed- 
ing is  chiefly  used  in  the  case  of  arrestment  in  security,  the 
language  of  the  statute  authorising  it  is  broad,  and  there  seems 
90  sufficient  reason  why  it  should  not  be  used  also  in  the  case 
of  an  arrestment  in  execution,  (e)  It  is  not  a  remedy  available 
for  trying  whether  the  funds  belong  to  the  arrestee,(/)  his 
course  seeming  to  be — if  he  be  wrongly  inconvenienced  by  the 
arrestment  and  no  furthcoming  be  brought — to  raise  a 
multiplepoinding. 

35.  Prescription  of  Arrestment. — An  arrestment  in  execu- 
tion (like  an  arrestment  in  security)  prescribes  in  ordinary 
Sheriff-Court  proceedings  in .  three  years  from  its  date ;  and 
unless  the  usual  action  of  furthcoming  or  some  other  action, 
such  as  a  multiplepoinding,  be  brought  before  the  expiry  of 
this  period  to  have  the  debt  or  goods  adjudged  to  the  arrester, 
the  arrestment  falls.(^) 


36.  Action  of  Forthcoming. — ^The  action  of  furthcoming  is 
brought  at  the  instance  of  the  creditor,  and  calls  the  arrestee 
and  the  common  debtor  as  defenders.  It  may  be  brought 
in  the  Sheriff  Court  to  whose  jurisdiction  the  arrestee  is 
subject,  although  the  common  debtor  be  not  subject  to  it(h) 
The  action  concludes  for  payment  to  the  creditor  of  the 
debt    due  by  the   arrestee  to  the  debtor,   or  of   so    much 

(c)    1    &    2    Vict.    c.   114,    $    21  ;  (h)  39  &  40  Vict    c.   70,   §   47 ;  § 

Journal  of  JuriBprndenoe,  vol  zxi.  p.  12    (1),   and   §   8.      The  warrant  for 

682.  gervice  out  of    the   jurisdiction   need 

(/)  Vincent  v.  Chalmers*  Tr.,   2nd  not    be   indorsed,   and    an    oflScer    of 

Nov.  1877,  5  R.  43.  the    issuing    sheriffdom    may    serve. 

(^)  1  &  2  Vict.  c.  114,  §  22.  Edictal  citation  would  seem  competent ; 
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of  it  as  will  pay  the  creditor's  debt  and  the  expenses  of  the 
arrestment.  If  goods  have  been  arrested,  the  summons  may 
conclude  for  a  warrant  to  sell  them  and  to  apply  their  proceeds 
in  like  manner.  ■  It  is  one  of  the  anomalies  of  the  law  of 
arrestments  that  the  expenses  of  a  furthcoming  cannot  be  made 
good  out  of  the  arrested  effects,  (i) 

In  defence,  the  arrestee  is  limited  to  pleading  defences 
against  the  validity  of  the  arrestment.  He  cannot  dispute 
the  debt  due  by  the  common  debtor  to  the  arrester  ;(j*)  but 
if  he  deny  his  own  liability  to  the  debtor  there  may  be  a 
litigation  about  it  of  the  same  kind  as  if  he  were  being 
directly  sued  for  it  When  the  furthcoming  is  defended  a 
record  is  made  up,  and,  if  necessary,  proof  allowed,  in  the 
same  way  as  in  an  ordinary  action.  In  modem  practice  the 
rule  which  Erskine  stated,  that  the  arrestee's  oath  was  con- 
clusive in  this  action  as  to  the  amount  due  by  him  to  the 
arrester's  debtor,  is  not  followed. 


37.  Arrestment  of  Ships. — As  already  mentioned,  arrest- 
ment is  the  proper  diligence  for  attaching  a  ship.  Even 
while  on  the  stocks,  unfinished,  a  ship  can  be  taken  only  in 
this  way.(i)  The  ordinary  warrant  to  arrest,  contained  in 
the  extract,  is  sufficient,(!)  but  there  is  also  a  special  form  of 


Ibid,  §  9  ;  and  there  can  be  no  doubt 
that  the  action  can  be  served  poetally. 
Formerly  the  action  had  to  be  brought 
in  a  court  to  the  jurisdiction  of  which 
both  airestee  and  common  debtor  were 
subject ;  Wightman  v.  Wilson,  9th 
March,  1858, 20  D.  779.  In  the  Small- 
Debt  and  Debt-Becovery  Courts,  it  has 
always  been  (by  special  enactments) 
enough  if  the  arrestee  were  subject  to 
the  jurisdiction,  and  now  this  is  enough 
in  the  ordinary  court  also. 


(»)  May  V.  Malcolm,  7th  June,  1825, 
4  S.  76.  The  case  was  one  of  arrest- 
ment in  security,  but  the  prii^ciple 
(whatever  it  may  be)  seems  equally 
applicable  to  arrestment  in  execution. 

ij)  Houston  V.  Aberdeen  Town  and 
County  Bank,  20th  July,  1849,  11  D. 
1490. 

(k)  MUl  V.  Hoar,  18th  Dec.  1812, 
F.  C. 

(l)  Clark  V.  Loos,  17th  June,  1853, 
15  D.  760. 
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precept  for  a  maritime  arrestment.  The  arrestment  is  served 
by  the  officer  going  to  the  ship  along  with  a  witness,  and 
affixing  the  schedule  to  the  main-mast,  or  (if  there  be  no 
main -mast)  to  the  stem  post,  and  chalking,  over  it  the  letters 
"  V.  R"  If  there  be  any  fear  of  the  ship  being  removed,  the 
officer  is  at  liberty,  if  it  be  in  harbour,(m)  to  dismantle  it ;  bat 
if  he  does  this  he  must  take  care  to  have  proper  assistance,  for 
if  he  damage  the  ship,  or  allow  it  to  be  damaged  by  dis- 
mantling, he  will  be  held  responsible,  (n) 

A  ship  may  be  arrested  in  this  way  even  for  the  debt  of  a 
part  owner,  (o) 

The  arrestment  is  completed  by  bringing  an  action  of  sale 
against  the  owners  of  the  ship,  under  which  action  the  ship  is 
sold  by  public  roup,  and  the  proceeds  applied  in  payment  of 
the  debt.(p) 

EXECUTION  IN  ENGLAND  AND  IRELAND. 

38.  On  what  Decrees. — By  the  Inferior  Courts  Judgments 
Extension  Act,  1882,  some  decrees  obtained  in  the  Sheriff 
Courts  obtain  a  certain  amount  of  effect  in  parts  of  the  United 
Kingdom  other  than  Scotland.  Formerly  decrees  pronounced 
in  the  Scottish  Sheriff  Courts  were  of  no  more  avail  in  England 
or  Ireland  than  in  Russia.  The  only  way  of  enforcing  them 
was  to  bring  in  the  sister  country  another  action,  in  the  course 
of  which  they  would  be  treated  with  a  little  respect,  as  raising 
a  sort  of  prima  facie  case  in  favour  of  the  plaintiff.  This 
procedure  by  way  of  action  is  still  left  competent,  but  if  resort 

(m)  Petersen  v.  McLean,  14th  Jan.  {p)  Campbell  on  Citation  and  Dili- 

1868,  6  M.  218.  gence,  p.  158 ;  "Bell's  Law  Pictionaiy," 

(n)  Kennedy  V.  M'Kinnon,  18th  Dec.  by   Watson,   voce  Ship,  and   "Neiirs 

1821,  1  S.  198  (O.  E.  210).  Forms    of    Proceedings    in    Maritime 

(o)  M'Aulay  v.    Gaolt,  6th   March,  Causes,"  pp.  59  and  86. 
1821,  F.  C. 
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be  made  to  it,  now,  in  cases  where  a  sufficient  remedy  might 
be  obtained  under  the  Judgment  Extension  Act,  the  costs 
would  not  be  allowed.(g)  The  remedy  by  registration  is 
unfortunately  not  yet  complete,  but  the  transition  has  begun, 
and  before  very  long  the  divisions  between  the  three  countries 
will  present  no  barriers  to  the  recovery  of  just  debts.  In  the 
meantime,  the  remedy  seems  hampered  by  inconveniences  and 
positive  defects.  The  chief  defect  is,  that  the  diligence  on  a 
roistered  judgment  is  authorised  against  "  goods  or  chattels  ** 
only, — ^thus  excluding  the  use  of  attachment  or  arrestment  of 
debts ;  and  the  chief  inconvenience  is  the  necessity  for  com- 
mencing proceedings  anew  for  every  different,  district  of  the 
sister  country.  From  the  way  the  Act  and  relative  rules  have 
been  framed,  the  defects  and  inconveniences  will  be  felt 
less  in  the  enforcing  of  Scottish  decrees  In  England  or  Ireland, 
than  in  the  enforcing  of  English  and  Irish  decrees  in  Scotland; 
The  Scottish  decree  must  be  for  debts,  damages,  or  costs, 
and  it  may  have  been  pronounced  in  the  Ordinary,  the  Small- 
Debt,  or  the  Debt-Recovery  Courts.Cr)  The  provision  that  the 
decree  may  be  for  debts,  damages,  or  costs,  (s)  seems  wide  enough 
to  include  every  kind  of  decree  for  the  payment  of  money, — 
excepting  decrees  for  the  payment  of  fines — and  it  seems  to 
include  both  final  and  interim  decrees.  The  decree  must  not, 
however,  have  been  pronounced  against  any  person  who  was 
domiciled  in  England  or  Ireland  at  the  time  of  the  commence- 
ment of  the  action,  unless — (1)  the  whole  cause  of  action  arose, 
or  the  obligation  to  which  the  judgment  relates,  ought  to  have 
been  fulfilled  within  the  district  of  the  Sheriff  Court ;  and 
(2),  the  petition  or  summons  was  served  upon  the  defender 
personally  within  such  district.  (<) 

iq)  45  k  46  Vict.  c.  31,  §  8.  {»)  Ibid.  §  8. 

(r)  Ibid.  §  2.  {t)  Ibid.  §  10.     If  any  Sheriff  Court 
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The  time  for  appealing  must  have  elapsed,  or  if  an  appeal, 
having  (as  Scottish  appeals  usually  have)  the  effect  of  staying 
execution,  has  been  taken,  such  appeal  must  have  been 
disposed  o{.(u)  As  the  word  appeal  is  general,  it  would 
include  appeals  to  the  C!ourt  of  Session  as  well  as  those  from 
Sheriff-substitute  to  principal  Sheriff  Where  the  judgment 
is  not  by  law  open  to  appeal,  the  provision  as  to  allowing  the 
time  for  one  to  elapse  cannot  apply.  The  decree  should  also 
be  extracted.  In  the  case  of  an  interim  decree  this  seems 
essential,  because  otherwise  there  is  no  means  of  being  certain 
that  the  interlocutor  may  not  be  recalled  when  the  final 
judgment  comes  to  be  reviewed.  With  the  case  of  a  final 
judgment,  the  mere  expiry  of  certcun  periods  without  appeals 
being  taken,  makes  them  in  certain  cases  no  longer  {tppealable; 
but  as  the  general  law  of  Scotland  understands  that  a  judg- 
ment on  which  diligence  can  be  done  means  an  extracted 
decree,  it  would  not  be  advisable  for  a  Sheriff-Clerk  to  grant  a 
certificate  upon  an  unextracted  decree. 

After  a  year  from  the  date  of  the  judgment,  no  certificate 
could  be  granted,  because  after  that  none  would  be  available 
for  registration,  (v) 

39.  Certificate  of  Judgment.— The  decree,  being  of  the 
kind  described  in  the  preceding  article,  the  person  holding  it 
may  apply  to  the  Sheriff-Clerk  for  a  certificate  in  the  form 
provided  by  the  Act.  Before  the  Clerk  can  grant  this  certifi- 
cate, there  must  be  proof  that  the  judgment  has  not  been 
satisfied.      The  English  County  Court  Rules  provide  that  in 

decree  to  which  the  Act  does  not  apply  in  England  or  Ireland, 

is  sought  to  be  enforced  by  registration,  (u)  Ibid.  §  3. 

a  prohibition  or  injunction  may  be  ob-  (v)  Ibid.  §  4. 
tained  from  one  of  the  Superior  Courts 
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England  a  r^^istiar  may  if  necessary  ask  an  affidavit  to  this 
e£fect,  bat  neither  the  Statute  nor  the  Scottish  Rules  say  any- 
thing on  the  point.  The  proof  will  therefore  have  to  be  to 
the  satisfaction  of  the  Sheriff-Clerk.  Assuming  him  to  be 
satisfied,  he  will  next  issue  the  certificate.  This  must  give 
the  name,  business  or  occupation,  and  address  of  the  person 
obtaining  the  judgment,  and  of  the  person  against  whom 
it  is  given.  All  of  these  things  will  usually  be  found 
in  the  process,  in  one  or  other  of  the  proceedings.  The 
certificate  gives  also  the  date  of  the  judgment,  and  the  amount 
of  money  which  has  to  be  paid,  distinguishing  the  costs,  and 
stating  shortly  the  nature  of  the  claim.  The  Sheriff- 
Clerk  then  signs  the  certificate  and  seals  it  with  the  seal  of 
Court,  (tc;)  Certain  fees  are  payable  to  the  Sheriff-Clerk  and 
to  the  law-agent  who  takes  out  the  certificate,(a;)  and  as  these 
are  recoverable  from  the  debtor,  it  will  be  proper  that  the 
Sheriff-Clerk  should,  in  an  indorsement  on  the  certificate, 
state  their  amount  In  the  same  way,  if  the  judgment  should 
have  to  his  knowledge  been  in  part  satisfied,  that  should  be 
made  to  appear.  Apparently  the  Sheriff-Clerk  is  bound  to 
issue  as  many  successive  certificates  as  may  be  required,  so 
long  as  it  is  proved  to  him  on  each  occasion  that  the  judgment 
is  not  satisfied. 

.  40.  Registration  in  English  or  Irish  Court— In  England 
the  certificate  (being  presented  within  a  year  of  the  date  of 
judgment)  will  be  registered  either  in  the  Court  of  Common 
Pleas  at  Westminster,  or  in  the  desired  County  Court,  accord- 
ing to  the  amount  decerned  for.(^)  It  must  be  registered  in 
the  County  Court,  unless  this  amount  be  greater  than  might 

(w)  Ibid.  Sch.  {7j)  4r.  k  48  Vict.  0.  81,11  4  and  «. 

{x)  A.  S.,  7th  March,  1883,  Sch.  B. 
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have  been  recovered  if  the  action  or  proceeding  had  originally 
been  commenced  in  an  English  County  Court.  If  it  be  greater 
than  that  it  must  be  registered  at  Westminster.  Here  the 
statute  apparently  means  the  amount  exclusive  of  costs.  As  to 
when  the  amount  could  competently  be  recovered  in  an  English 
County  Court,  the  holder  will  naturally  be  advised  by  his 
solicitor  in  England,  but  it  may  be  stated  generally  that  the 
jurisdiction  of  the  English  County  Courts  extends  in  the 
ordinary  case  of  debts  or  damages  to  claims  not  exceeding 
£50. (z)  In  Ireland,  the  certificate  must  in  like  manner  be 
presented  either  in  the  Court  of  Common  Pleas  at  Dublin,  or 
in  one  of  the  Civil  Bills  Courts,  and  it  may  be  mentioned  that 
the  jurisdiction  of  the  latter  extends  to  actions  arising 
under  contracts,  and  to  actions  for  debts  and  damages,  to  the 
value  of  £50.(a) 

The  certificate  may  be  presented  either  by  the  creditor  or 
his  solicitor.  There  must  be  a  written  note  of  pre8entation,(6) 
and  when  presented  to  the  County  Court  Registrar,  there 
must  be  appended  to  it  a  description  of  the  place  within  the 
jurisdiction  of  the  Court,  in  which  the  goods  and  chattels  of 
the  debtor  are.  The  Registrar  then  takes  possession  of  the 
certificate,  seals  and  retains  it,  inserting  it  in  a  minute  book. 
A  copy  of  the  certificate  and  note,  prepared  by  the  creditor,  is 
then  sealed  and  dated,  and  returned  to  him.(c)  Upon  the 
certificate  being  registered,  the  Registrar  of  the  County 
Court  issues  to  the  High  Bailiff  of  the  Court  a  warrant  of 
execution  in  the  usual  form  used.((Q     It  empowers  the  bailiff 

(z)  Heywood*8  County  Conrt  Prac-  pxx>vided  for,  and  its  amount  is  to  be 

tice  (2nd  ed.)  p.  18.  indorsed  on  the  certificate. 

(a)  40  k  41  Vict,  a  56,  §  £»0.  {d)    Ibid.  Form   815.      ApparenUj 

(6)  45  &  46yict.  c.  81,  Sch.  nothing  analogous  to   our  charge   is 

{e)  English  County  Court  Rules,  1883,  required. 
Order  xli.     The  cost  of  registration  is 
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to  seize  the  goods  and  chattels  of  the  debtor,  and  also  his 
money,  bank  notes,  cheques,  bills  of  exchange,  promissory 
notes,  bonds,  specialties,  or  securities  for  money, — all,  to  the 
extent  needed  to  satisfy  the  execution.  This  may  be  followed 
by  the  usual  steps  for  converting  the  seized  effects  to  the  use 
of  the  creditor.  If  the  proceedings  are  taken  at  Westminster 
the  effect  will  be  similarly  limited  to  seizing  goods  and  chattels 
and  documents  of  debt ;  and  in  Ireland,  also,  nothing  more 
can  be  seized  than  the  like  effects  of  the  debtor.  The 
proceedings  in  the  Irish  Civil  Bills  Courts  are  identical 
with  those  in  the  English  County  Courts,  the  Clerk  of 
the  Peace  coming  in  place  of  the  Registrar.  («) 

41.  Control  over  Execution.— The  English  and  Irish  Courts 
have  the  same  control  and  jurisdiction  over  the  execution  of 
any  Scottish  registered  judgment,  as  they  have .  over  the 
execution  of  any  judgment  in  their  own  courts.  If  it  be 
proved  that  the  Scottish  judgment  has  been  set  aside  or 
satisfied,  the  registration  may  be  cancelled  by  order  of  the 
Registering  Court.(/) 


ENGLISH  OR  IRISH  JUDGMENTS  IN  SCOTLAND. 

42.  Judgment  ud  Oertiflcate.— The  Inferior  Courts  of 
England  and  Ireland,  whose  judgments  may  be  registered  in 
the  Sheriff  Courts  of  Scotland,  are  all  of  the  courts  in  those 
parts  of  the  United  Kingdom  having  jurisdiction  to  hear  and 
determine  civil  causes,  other  than  the  High  Courts  of  Justice. 
These  include,  in  England,  the  county  Courts,  and  the  city  of 

(c)  Irish  County  Court  Rulefl,  7tli  June,  1883.        (/)  45  &  46  Vict.  c.  31,  §  6. 
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London  Courts;  and  in  Ireland,  the  Civil  Bills  Court,  the 
Courts  of  Petty  Session,  and  the  Bankruptcy  Court  The 
provisions  as  to  the  time  for  appealing  having  elapsed, 
and  the  time  for  registration  are  similar  to  those  as 
to  Scottish  judgments.  The  provisions  as  to  the  form  of 
the  certificate  are  also  the  same  as  those  for  Scottish 
judgments. 

43.  Registration  and  Execution.— At  each  of  the  places  in 
Scotland  at  which  an  ordinary  Sheriff  Court  is  held  a  register 
must  be  kept,  and  there  the  creditor  or  his  law-agent  must 
register  the  judgment  (V/)  After  registration,  which  is  to  be 
done  by  copying  the  certificate  and  note  of  presentation  into 
the  register,  these  will  be  returned  with  a  declaration  indorsed 
to  the  effect  that  they  have  been  duly  registered.  The  form  of 
this  declaration  is  prescribed  by  Act  of  Sederunt,  and  it  will 
be  signed  by  the  Sheriff-Clerk,  (/i)  The  registered  certificate 
will  now  be  a  sufficient  warrant  to  any  officer  of  the  court,  to 
charge  the  debtor  to  make  payment  of  the  debt  and  of  the 
costs,  inclusive  of  the  costs  of  obtaining  the  certificate,  and 
of  its  registration,  (i)  How  this  charge  is  to  be  given  if  (as 
will  generally  be  the  case)  the  debtor  be  not  within  the 
jurisdiction,  is  not  said,  but  if  he  be  in  another  part  of 
Scotland,  it  might  be  served  in  the  ordinary  way  (not 
postally) ;  and  if  he  be  out  of  Scotland,  it  might  be  served 
edictally, — a  registered  letter  being  always,  if  he  be  in 
England  or  Ireland,  sent  to  his  address,  as  in  an  edictal 
citation,  (y)  If  payment  be  not  made  within  fifteen  days, 
then   the  creditor  may  use  such  further  diligence   as  may 

ig)  A.  S.,  7th  March,  1883,  §  1.  (t)  Ibid.  §  2. 

(h)  Ibid.  Sch.  A.    The  fees  for  re-  (j)  39  k  40  Viet.  c.  70,  f  9. 

giBtration  are  fixed  in  Sch.  B. 
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be  compet€nt(A:)  This  unfortunately  will  be  limited  to  poind- 
ing such  of  the  effects  of  the  debtor  as  he  can  find  within  the 
district  of  the  registering  court.  Authority  to  do  execution 
against  goods  and  chattels  will  not  extend  in  Scotland  even  to 
seizing  documents  of  debt  or  money  ;(Q  and  as  the  districts 
attached  to  the  local  Scottish  Courts  are  small  compared  to 
those  attached  to  the  English  County  Courts,  the  territory 
within  which  the  warrant  will  be  available  will  be  correspond- 
ingly smaller.  Apparently,  if  a  debtor  possessed  four  articles, 
each  lying  within  one  of  the  four  districts  into  which  the 
Sheriffdom  of  Aberdeen,  Eancardine  and  Banff  is  divided,  the 
creditor  would  have  to  obtain  four  certificates,  procure  four 
registrations,  give  four  charges  of  payment,  and  execute  four 
poindings  before  he  could  appropriate  them.  Moreover,  he 
would  have  to  take  these  sets  of  proceedings  successively  and 
not  simultaneously.  It  is  conceivable  that  means  might  be 
devised  for  taking  the  effects  lying  in  one  sheriffdom  with 
more  expedition  and  with  less  expense. 

The  execution  is  subject  to  the  control  and  jurisdiction  of 
the  Scottish  Courts,  in  the  same  way  as  if  it  were  a  proceeding 
under  a  Scottish  judgment;  and  on  proof  of  recall  or  satisfaction 
a  registration  may  be  cancelled.(m) 

(k)  A.  S.,  7th  March,  1888,  §  2.   Care  291. 
must  be  taken  to  give  the  fifteen  days'  {I)  Suprtif  p.  343. 

charge,  otherwise  damages  will  be  due  ;  (m)  45  &  4()  Vict.  c.  81,  §§6  and  7. 

Smith  r.  Taylor,  8th  Dec.  1882,  10  R. 
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The  subjects  to  be  treated  of  in  this  part  are  of  so  mis- 
cellaneous a  description  that  it  seems  unadvisable  to  attempt 
any  other  arrangement  than  that  of  giving,  in  an  introductory 
chapter,  some  general  explanations  as  to  the  various  special 
forms  of  action  and  summary  modes  of  procedure,  and  then  in 
the  following  chapter  to  take  all  the  important  special  actions 
themselves  in  alphabetical  order. 

ORDINARY  AND  SPECIAL  ACTIONS. 

L  Distinetion  between  Ordinary  and  Special  Actions.— 

Acts  of  Parliament,  and  of  Sederunt,  and  the  works  of  the 
various  legal  writers,  will  be  searched  without  much  success 
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for  a  satisfactory  definition  of  the  sufficiently  familiar  term, 
"  ordinary  action ; "  and  after  the  search  it  will  be  easily  seen 
that  it  is  often  used  with  little  precision,  and  with  a  more  or 
less  extensive  application.  In  order  to  be  as  precise  as  possible 
I  have  taken  throughout  as  the  type  of  an  ordinary  action  the 
form  which  must  be  used  for  the  recoveiy  of  a  sum  of  money 
exceeding  £50,  claimed  to  be  due  either  as  debt  or  as  damages. 
This  form  of  action  I  treat  of,  as  the  ordinary  action,  and  the 
procedure  followed  in  it,  I  call  the  ordinary  procedure.  All 
actions  which  differ  in  any  respect  from  this  form  I  treat  as 
special  actions,  explaining  under  their  respective  names,  as 
clearly  as  I  can,  the  points  wherein  the  differences  consist. 
In  the  chapter  following  this  will  be  found  mention  of  all  of 
them  with  the  exception  of  those  relating  to  succession,  which, 
on  account  of  their  forming  a  convenient  separate  group,  I 
have  taken  up  in  a  separate  part.  The  special  actions  to  be 
treated  of,  in  the  following  chapter,  divide  themselves  sharply 
into  two  classes — the  one  consisting  of  what  might  be  called 
*^  special-ordinary  actions,"  and  the  other  of  what  used  to 
be  called  "  extraordinary  actiona" 

2.  First  Olass  of  Special  Actiona— In  the  first  class  of 
special  actions  are  embraced  those  which  substantially  follow 
the  ordinary  procedure,  but  differ  only  in  certain  incidental 
points.  These  actions  agree  with  the  ordinary  procedure  in 
the  points  that  when  undefended,  decree  in  them  passes  as  a 
matter  of  course,  and  that  when  defended,  they  are  decided  upon 
closed  records  and  with  written  proofs.  They  differ  on  such 
minor  points,  as  the  competency  of  proceeding  during  vacation 
in  the  same  way  as  during  session,  and  the  necessity  it  may 
be  of  taking  some  particular  step,  or  steps,  in  addition  to  the 
ordinary  steps,  or  in  the  power  of  enforcing  them  by  some 
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special  remedy.  As  examples  of  this  class  may  be  taken 
actions  ad  facta  prcestanda,  actions  of  aliment,  petitions  for 
interdict,  multiplepoindings,  removals  and  sequestrations  for 
rent.  Until  1876  there  was  a  troublesome  distinction  which 
had  to  be  kept  in  view  in  this  class,  namely,  that  some  of 
these  special  actions, — particularly  those  which  were  entitled 
to  proceed  during  vacation, — ^began  by  way  of  petition,  while 
others  of  them  began  by  way  of  summons. (a)  As  the  rest  of 
the  procedure  was  substantially  identical  this  difference  was 
meaningless.  It  was  abolished  by  the  Act  of  1876,(6)  and 
now  the  procedure  in  all  these  actions  differs  only  slightly 
from  the  ordinary  procedure. 

3.  Second  Glass  of  Special  Actions. — In  the  second  class  of 

actions  the  procedure  begins  to  vary  with  the  very  first  order, 
and  in  scarcely  any  point,  after  the  drawing  of  the  initial  writ, 
does  it  follow  the  ordinary  course.  When  unopposed  the 
remedy  is,  nevertheless,  seldom  granted  as  matter  of  course, 
but  is  usually  granted  only  upon  proof,  or  after  certain  public 
intimations.  When  opposed,  actions  of  this  class  are  very 
often  not  decided  upon  closed  records,  but  upon  special 
forms  which  have  been  provided  for  minuting  and  giving 
effect  to  the  defence.  There  is  reason  to  believe  that  it  was 
not  intended  to  deal  with  this  class  of  actions  in  the  Act  of 
1876,  except  by  those  sections  where  they  were  specially 
mentioned ;  but  the  wording  of  the  definition  clause  having 
been  left  somewhat  vague,  (c)  it  has  been  held  that  the  Act 
applies  to  them  in  so  far  at  all  events  as  concerns  the  form  of 

(a)  This  distinction  is  fuUy  explained  is  defined  m  including  every  dvU  pro- 

in  the  second  edition  of  this  work,  pp.  ceeding    in    the     "  Ordinary    Sheriff 

3^^'  '"^^l-  Conrt*'    VThat  is  meant  by  the  latter 

(6)  39  &  40  Vict.  c.  70,  §  6.  expression  (which  is  a  popular  one)  is 

(c)  39  &  40  Vict  c.  70,  $  3.    Action  not  defined. 


Chap.  1.]  ORDINARY  AND  SUMMARY  PROCEDURE.  371 

petition  ;(d)  but  it  has  not  been  applied  further,  as  to  do  so 
would  be  impossible,  and  would  destroy  everything  that  is 
valuable  in  the  special  forms.  Not  much  has  been  gained  by 
making  the  form  of  petition  identical.  There  is  little  purpose 
in  having  in  the  petition  the  embryo  of  a  record,  which  can 
seldom  or  never  come  to  maturity,  and  little  purpose  in  having 
the  first  writ  identical  with  that  in  an  ordinary  action,  when 
the  divergence  of  procedure  must  commence  the  moment  it  is 
presented.  However,  it  is  now  settled  that  all  special  actions, 
which  are  of  a  civil  nature,  conmience  with  the  ordinary 
petition.  Whether  this  rule  applies  to  actions  of  a  qUaai 
criminal  nature  (as  proceedings  for  breach  of  interdict,  or 
contempt  of  court)  has  not  yet  been  settled. (e)  To  the  second 
class  of  special  actions  belong,  proceedings  under  the  Conjugal 
Rights  Acts,  applications  for  the  appointments  of  judicial 
factors,  as  to  entailed  estates,  for  law-burrows,  and  for  appre- 
hension as  in  meditatioTie  fugce,  and  several  others. 

ORDINARY   AND   SUMMARY   PROCEDURE. 

4.  Distinction  between  Ordinary  and  Summary  Pro- 
cedure.— The  most  of  the  special  forms  of  action  are  also 
examples  of  summary  forms  of  procedure ;  but  there  are  some  of 
them  which  are  not  summary,  and  there  are  cases  of  summary 
procedure  which  are  not  to  be  found  among  them.  Thus, 
actions  of  multiplepoinding,  declarators,  and  actions  of  count 
and  reckoning,  though  special  forms,  proceed  as  deliberately 

((2)  Crozierv.  Macfarlane,  15th  June,  In  practice  in  the  Sheriff  Court,  the 

187S,  5  R.  936  ;  H'Dermott  v.  Ram-  petitions  are  drawn  in  the  new  form, 

say,  9th  Dec.  1876,  4  R.  217.  and  though  several  have  gone  to  the 

{e)  In  the  Court  of    Session    these  Supreme  Court  on  appeal,  no  objection 

proceedings  are  taken  under  a  special  has  been  taken  to  them  on  that  ground, 
form  called  a  "petition  and  complaint.'' 
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as  ordinary  actions ;  and^  again,  there  are  modes  of  summarily 
doing  certain  things  which  otherwise  would  proceed  in  the 
ordinary  way.  Thus,  for  the  recoyery  of  certain  debts  under 
£50,  and  of  all  debts  under  £12  in  amount,  the  Legislature 
has  provided  summary  forms  of  procedure,  and  these  are  so 
important  that  a  separate  Part  (lY.)  will  be  devoted  to  them. 
There  are  also  certain  actions  which  are  summary  in  the  sense 
of  being  entitled  to  extraordinary  despatch  ;  all  actions  may 
be  tried  summarily  if  the  parties  consent;  and  there  are 
cases  where  the  Legislature  has  authorised  summary  procedure 
without  saying  more  on  the  subject  Concerning  these  three 
categories  a  few  words  fall  to  be  said  here. 

6.   Oases   requiring  Extraordixuury  Despatch.— As   the 

Sheriff  has  it  now  in  his  discretion  to  pronounce  any  order  in 
vacation  time  which  he  thinks  it  expedient,(/)  the  import- 
auce  of  the  point  whether  an  action  is  entitled  to  extra- 
ordinary despatch  is  not  now  so  great  as  it  once  was.  It  was 
one  which  was  much  discussed  under  the  provisions  of  the 
Act  of  Sederunt  of  1839,  and  there  was  a  good  deal  of  useless 
and  not  very  creditable  litigation  in  regard  to  it.  Under  that 
Act  of  Sederunt,  the  Sheriflf  had  power  to  proceed,  under  a 
summary  application,  "  in  all  cases  which  require  extraordinaiy 
despatch,  and  where  the  interest  of  the  party  [applicant]  might 
suflfer  by  abiding  the  ordinary  indudce"  In  such  cases  it 
was  provided  that  the  procedure  should  not  abide  the  ordinary 
course  of  the  Court  days,  but  that  it  should  always  be  com- 
petent to  pronounce  such  interim  order  as  the  exigencies  of 
the  case  required.  The  SheriflF  had  power  to  order  the  petition 
to  be  answered  in  such  short  period  after  service  as  he  thought 
right;  but  in  all  other  respects  these  applications  proceeded 

(/)  IG  &  17  Vict.  c.  80,  §  44. 
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in  the  same  way  as  ordinary  actions,  (gr)  These  provisions 
have  never  been  expressly  repealed,  but  their  value  now  is 
mainly  useful  as.  showing  the  Sheriff  when  he  should  give 
actions  precedence,  and  should  not  allow  them  to  wait  the 
ordinary  Court  days.  They,  together  with  the  clause  confirm- 
ing them  on  this  point  in  the  Act  of  1 853,(A)  are  still,  however, 
the  only  regulations  under  which  actions  of  interdict  and  the 
like  may  proceed  in  vacation.  They  do  not  otherwise  affect 
procedure ;  and  a  doubt  is  entertained  whether  tuider  them  it 
is  still  competent  to  order  answers,  in  place  of  a  notice  of 
appearance.  There  are  many  cases  where  this  is  a  convenient 
course,  as  a  guide  in  showing  what  interim  order  is  expedient, 
and  the  better  opinion  seems  to  me  to  favour  its  com- 
petency, (i)  Actions  of  removing  and  aliment  are  entitled, 
under  the  same  Act  of  Sederunt  of  1839,  to  the  privilege  of 
summary  despatch;  and  in  practice  many  special  remedies, 
such  as  meditati^ne  fiigce  warrants,  law-burrows,  and  the  like, 
which  did  not  fall  under  its  provisions,  receive  extraordinaiy 
despatch  for  the  simple  reason  that  without  it  they  would  be 
useless. 

6.  Summary  Procedure  nnder  the  Act  of  1863.— A  use- 
ful form  of  procedure  is  provided  by  the  Act  of  1853,  by 
which  such  parties  as  are  willing  may  have  their  causes  tried 
summarily.  Many  actions  are  tried  under  this  provision  every 
year  at  little  cost,  and  it  forms  an  excellent  device  by  which 
parties  can,  at  very  little  cost,  accomplish  the  end  of  referring 
a  matter  to  the  decision  of  the  Sheriff.  A  minute  requires  to 
be  lodged  in  the  process,  setting  forth  that  the  parties  have 
agreed  to  try  the  cause  in  the  summary  way  provided  by  the 

iff)  A.  S.,  1880,  §§  1 37-147.  (»)  See  Journal  of  Jurispradence,  vol. 

{h)  16  &  17  Vict  c  80,  §  44.  xxv.  p.  134. 
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Small-Debt  Act.  This  minute  may  be  lodged  in  any  process 
which  is  over  the  value  of  £12,  and  at  any  stage  in  it^ 
whether  the  record  has  been  closed  or  not  The  Statute  says 
that  the  minute  may  be  signed  either  by  the  parties  or  their 
procurators,  but  if  the  latter  sign,  it  would  be  prudent  for 
them  to  have  a  special  mandate  from  their  clients.  After 
this  agreement,  no  further  written  pleadings  are  competent, 
and  the  proof,  if  any,  is  not  recorded.  There  is  no  appeal 
from  the  decision  pronounced  by  the  Sheriff,  whether  Principal 
or  Substitute,  except  upon  such  grounds  as  may  competently 
be  pleaded  against  a  small-debt  decree.  Procurators  may 
appear  and  plead  in  these  actions,  and  provisions  for  their 
remuneration  are  made  in  .the  Act  of  Sederunt  regulating 
Court  fees.(y) 

7.  Summary  Procedore  under  Special  Statates.— There 

are  some  Statutes,  such  as  the  Roads  and  Bridges  Act  of 
1878, (A)  the  Conveyancing  Act  of  1874,(Z)  and  the  Education 
Act  of  1872,(m)  which  provide  that  sums  of  money  due,  or 
disputes  arising,  under  them,  may  be  awarded  or  determined,  as 
the  case  may  be,  by  the  Sheriff  in  a  "  summary  manner,"  and 
which  give  little  or  no  indication  of  what  they  mean  by  it. 
Under  these  Statutes,  difficulties  arise  as  to  whether  there  are 
to  be  written  pleadings,  written  proofs,  and  appeals  from 
Sheriff-Substitute  to  Sheriff-Principal.  Should  the  particular 
Statute  provide  that  there  is — (1)  to  be  no  record  of  the 
defence,  (2)  no  record  of  the  evidence,  and  (3)  no  review,  the 
Act  of  1876  ('Ti)  provides  a  means  for  interpreting  the  expres- 
sion, **  summary  manner;"  but  as  scarcely  any  Statute  of  the 

0*)  16  &  17  Vict.  c.  80,  §  23  ;  A.  S.,  {I)  37  &  88  Vict  c.  94,  §  20. 

4th  Dec.  1878,  sch.  3.  (m)  35  &  36  Vict  c.  62,  §  14. 

{k)  41  &  42  Vict  c.  61,  §  57.  (n)  39  &  40  Vict  c.  80,  §  52. 
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kind  makes  all  of  these  provisions,  this  Act  gives  little  or  no 
help.  Where  the  particular  Act  simply  says  that  the  sum  is 
to  be  recovered,  .or  dispute  settled,  iu  a  summary  manner, 
there  are  four  meanings  which  may  be  given  to  the  expres- 
sion. It  may  mean — (1)  that  the  action  is  to  proceed  in  the 
ordinary  way,  giving  it  summary  despatch ;  (2)  that  it  is  to  pro- 
ceed like  a  small-debt  action,  with  neither  written  pleadings 
nor  written  proof;  (8)  that  the  Sheriff,  like  an  arbiter,  may 
decide  what  pleadings  are  requisite,  and  how  the  proof  should 
be  taken  ;  and  (4)  that  the  decision  of  the  presiding  Sheriff 
is  to  be  final.  All  these  conflicting  views  have  found  expres- 
sion among  the  various  Sheriffs.  In  practice  I  follow  the 
third  vie\v,  and  on  the  fourth  do  not  require  to  give  an 
opinion,  (o) 

The  provisions  have  not  been  the  subject  of  direct  con- 
sideration in  the  Supreme  Court.  On  the  one  hand,  it  is 
settled  that,  where  a  Statute  gives  a  new  jurisdiction,  and  a 
new  form  of  exercising  it,  the  new  forms  which  are  provided 
must  be  followed,  and  no  appeal  or  other  step  not  directed  by 
them  must  be  taken.(p)  On  the  other  hand,  it  has  been 
settled  that,  where  powers  which  are  not  of  a  new  kind  are 
conferred,  md  where  (in  the  AH)  it  i,  iimpl;  sold  tIM.  pnx 
oeeding,  .haU  be  UkU  the  Shlriff  CeurJ  L  „e^ing  i, 
that  the  proceedings  shall  follow  the  ordinary  course,  subject 
to  the  ordinary  right  of  appeal.  (9)  But  there  are  no  authori- 
tative decisions  to  say  what  summary  proceedings  in  civil 
matters  mean,  and,  in  particular,  what  review  they  permit — 
whether,  supposing  the  review  of  the  Supreme  Court  has  been 

(o)  ThePrindpalSheriff  of  Aberdeen  Feb.  1841,  3  D.  597. 

holds  that  his  review  is  excluded.     See  (9)  Magistrates     of     Portobello    v. 

Guthrie's  Select  Gases,  pp.  407,  409,  Magistrates  of  Edinburgh,   9th  Nov. 

and  412.  1882,  10  R.  130. 

{p)  BalderstoD   v.  Richardson,  20th 
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excladed,  the  view  taken  by  some  Principal  Sherifi,  that  they 
are  nevertheless  bound  to  review  the  decisions  of  the  Sheriff- 
Substitutes,  is  sound;  and  if  it  be  sound,  how  it  is  to  be 
carried  out — ^whether  by  the  whole  pleas  and  evidence  being 
recorded,  or  by  the  cause  being  reheard. 


Cbap.  II.,  &  I.]         ACTIONS  AD  FACTA  PRJBSTANDA. 
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Forfeiture  of. 

XIV.  Interdicts. 

XV.   LAW-BX7RR0W& 


XVI.  March  Fences— Begula- 

TION  OP. 

XVII.  Maritime  Cases. 
XVIII.  Maills    and    Duties- 
Action  OP. 

XIX.   MeDITATIO  FUGiE. 
XX.   MULTIPLEPOINDINGS. 

XXI.  Poinding  of  the 

Ground. 
XXII.  Poor   Law  —  Proceed- 
ings UNDER. 

XXIII.  Bates  and  Assessments 

— Becovery  of. 

XXIV.  Bemovings  and   Ejec- 

tions. 
XXV.  Sequestrations. 
XXVI.  Suspensions. 
XXVII.  Taxation    of    Agents' 

Accounts. 
XXVIII.  Taxes— Becovery  OF. 
XXIX.  Transference- 
Actions  OF. 
XXX.  Tutors   and  Choosing 
Curators. 


Section  I. — Actions  Ad  Facta  PrtBstanda. 


1.  Procedure, 

2.  Competency  of  Bemedy. 

3.  Enforcement  of  Decree. 

4.  Charge  to  Perform. 

5.  Against  whom    Imprieonmant 

competent. 


6.  Warrant  of  Imprieonment. 

7.  Apprehending  the  Defender. 

8.  Imprisonment  of  the  Defender. 

9.  Alimenting  theDi/ender  in  Prison, 

10.  Liberation  of  the  Defender. 

11.  Be-vmprisonment. 


1.  Procedure. — ^Actions  ad  facta  proBstanda  are,  as  regards 
procedure,  simply  ordinary  actions,  with  such  differences  as  are 
necessarily  involved  in  the  conclusion  being  one  for  the  per- 
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formancc  of  some  act  other  than  the  payment  of  money.  The 
regulations  as  to  pleadings,  evidence,  and  appeals  from  Sheriff- 
Substitute  to  principal  Sheriff  are  the  same  as  in  ordinary 
actions.  If  any  interim  order,  however,  is  wanted,  say  for 
'  safe  custody,  it  is  prudent,  though  it  does  not  seem  essential, 

}  to  include  it  specially  in  the  prayer ;  and  as  the  conclusion  is 

'  not  for  a  money  payment,  arrestment  in  security  which  could 

[  only  secure  money,  is  an  inappropriate  and  therefore  incom- 

r  petent  step,  (a)     As  regards  appeals  to  the  Court  of  Session, 

there  are  differences  which  will  be  noticed  when  that  subject 
is  reached.  If  the  pecuniary  value  of  the  question  in  dispute 
can  be  ascertained  firom  the  process,  it  regulates  the  scale  upon 
which  expenses  are  to  be  taxed.  If  this  value  cannot  be  so 
ascertained,  the  Sheriff,  when  deciding  the  case,  must  deter- 
mine the  scale.  (6) 

2.  Oompetency  of  Remedy.— The  question  of  when  it  was 
competent  to  give  an  order  for  the  specific  fulfilment  of  a  con- 
tract, in  place  of  merely  awarding  damages  for  its  breach,  was 
one  which  till  recently  had  no  importance  in  the  law  of  Scotland. 
The  mode  of  enforcing  the  decree  was  in  either  case  equally 
stringent,  imprisonment  being  competent  for  both;  and,  in 
fact,  there  was  seldom  an  action  ad  factwm  prcestandum, 
which  had  not  an  alternative  conclusion  for  damages.  Now, 
however,  that  imprisonment  is  still  competent  for  the  former 
altemative,(c)  while  it  is  incompetent  for  the  latter,  the  ques- 
tion has  acquired  some  importance.  As  the  answer  to  it 
depends  on  the  law  of  contract,  and  not  on  the  law  of  process, 
this  is  hardly  the  place  for  discussing  it     In  the  English 

(a)  Stafford  v,  M^Lavrin,  20th  Not.  Balerno  Paper  Mill  Go.  v.  MlCende, 

1875,  8  R.  148.  11th  July,  1883,  20  S.  L.  R.  757,  an 

(6)  A.  S.,  4th  Dec  1878,  §  4.  order  to  consign  was  held  (by  a  majo- 

(c)  43  &  44  Vict,  c  34,  §  4.      In  rity)  to  authorise  imprisonment. 
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equity  Courts  it  has  often  been  discussed,  and  the  view  there 
taken — ^that  it  is  a  matter  for  the  exercise  of  judicial  discre- 
tion when  to  give  specific  implement,((2)  and  when  to  give 
damages — seems  also  to  be  the  law  of  Scotland,  (e)  The 
device  of  asking  an  insolvent  for  specific  implement,  in  place 
of  damages,  for  the  simple  purpose  of  acquiring  power  to 
imprison  him,  would,  it  may  safely  be  predicted,  not  be  coun- 
tenanced by  the  Scottish  Courts. 

3.  Enforcement  of  Decree. — ^In  so  far  as  the  decree  orders 
payment  of  expenses,  it  must  be  enforced  in  the  ordinary  way, 
by  poinding  and  arrestment ;  but,  in  so  far  as  it  is  an  order  ad 
factum,  prcestaifidum,  it  can  be  enforced  by  the  pain  of  im- 
prisonment, and  by  it  only.  This  remedy  must  be  used  (in 
the  regular  way)  by  extracting  the  decree  and  giving  a  charge 
upon  it.  The  attempt  to  proceed  in  a  more  summary  way  is 
irregular.  For  example,  it  is  incompetent  in  the  course  of  the 
proceedings  to  grant  a  summary  warrant  for  the  imprisonment 
of  the  defender  for  failure  to  do  the  act  demanded  in  the 
petition.  (/) 

4  Oharge  to  Perform. — The  pursuer  must  cause  a  charge  to 
be  given  to  the  defender  to  perform  the  act  required  by  the 
decree  This  is  given  in  every  respect  in  the  same  way,  as 
the  chaxge  to  pay,  which  is  required  prior  to  poinding,  is  given 
under  an  ordinary  decree.(gr) 

[d)  Addiaon  on  Contracts,  7th  ed.  (by  June,  1883,  20  S.  L.  B.  640. 
Mr.  Jtutioe  Cave) ;  Book  I.,  Chap.  VI.,  (/)  Murray  v.  Binet,  15th  May,  1810, 

tect  II.  F.  C. ;  Haig  r.  Buchanan,  20th  June, 

(c)  Moore  v.    Paterson,   16th  Dec  1828,  2  S.  O.  £.  412;  Morrison  v.  Cuth- 

1881,  9  B.  337 ;  Grahame  v.  Magistrates  bert,  16th  May,  1835,  18  S.  772. 
of  Kirkcaldy,  26th  July,  1882,  9  B.  {g)  Supra,  p.  339. 

(H.  L.),  91 ;  Winans  v,  Mackenzie,  8th 
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6.  AfainJit  whom  Imprisonment  competent— Certain  per- 
sons are  exempt  from  imprisonment  for  civil  causes.  Peers  are 
exempt;  and  during  the  sitting  of  Parliament,  and  for  forty 
days  before  and  after,  Members  of  the  House  of  Commons  are 
also  exempt  (i)  Married  women  are  exempt  during  cover- 
ture,(j)  and  pupils  are  exempt  under  a  special  statute.(A;) 
Persons  who  obtained  personal  protections  under  the  Bank- 
ruptcy Act  or  in  the  process  of  oessio,  were  also  exempted  from 
imprisonment  for  civil  debt,  but  this  exemption  is  now  practi- 
cally of  no  importance.  Such  imprisonment  has  practically 
been  abolished,  other  powers  for  taking  the  property  of- persons 
in  payment  of  their  debts  having  been  provided ;  and,  moreover, 
those  protections  did  not  avail  against  decrees  ad  facta  prcB- 
standa  which  the  obligants  had  the  means  of  obeying. 

6.  Warrant  of  Imprisonment. — Before  diligence  against 
the  person  can  be  done,  the  execution  of  chaige  must  be 
registered  in  the  Court  of  the  Sheriff  from  which  the  extract 
was  issued,  and  that  within  year  and  day  after  the  expiry  of 
the  charge.(Q  The  clerk  who  registers  it  enters  the  name  and 
designation  of  the  person  by  whom  the  extract  and  execution 
were  presented,  and  the  date  of  presentation.  After  register- 
ing, the  Sheriff-Clerk  writes  on  the  extract  (and  upon  the 
execution  if  it  be  separate)  a  certificate  of  registration,  which 
he  dates  and  subscribes,  (m) 

The  pursuer  or  a  Procurator  of  Court  must  next  indorse 
and  subscribe  on  the  registered  extract  a  minute  asking  for  a 
warrant  to  search  for,  take,  and  apprehend  the  person  of  the 

(»)  2  Bell's  Com.,  5th  ed.,  p.  569  ;  7th  (?)  1  ^-  2  Vict  c.  114,  §  10,  «wpro, 

ed.,  460.  p.  342. 
(i)  Beirs  Principlea,  §  1612.  (w)  Ibid.  §  11. 

{h)  1696,  c.  41. 
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defender ;  and,  on  his  being  apprehended,  to  imprison  him  till 
he  fulfil  the  charge;  and,  if  necessary  for  that  purpose,  to 
open  shut  and  lock-fast  places.  If  the  warrant  is  desired  by 
an  assignee,  authority  must  be  got  in  the  same  way  as  if  a 
charge  were  to  be  given  by  an  as8ignee.(7i)  The  form  of 
minute  for  craving  the  warrant  of  imprisonment  is  given  in 
the  Personal  Diligence  Act,(o)  and  requires  to  be  carefully 
followed  It  is  enough,  however,  that  the  minute  be  signed 
by  the  pursuer  or  his  procurator,  though  it  be  written  by 
another.  (j9)  The  statutory  form  requires  the  place  and  date 
of  the  minute  to  be  given.  It  was  not  held  to  be  an  objec- 
tion that  this  date  showed  the  minute  to  have  been  written 
before  the  execution  was  registered,  as  it  had  not  been  used 
till  a{ler.(p)  But  if  the  place  and  date  be  omitted,  the  minute 
will  be  invalid. (g) 

On  the  minute  being  presented,  the  Sheriflf-Clerk  (if  there 
be  no  lawful  cause  to  the  contrary)  writes  on  the  extract  the 
deliverance  "  Fiat  ut  petitur"  which  he  dates  and  subscribes. 
Under  this  authority  it  is  now  lawful  to  take  all  the  steps  for 
which  the  minute  asked  authority,  and  all  keepers  of  prisons 
are  bound  to  receive  and  detain  the  defender  till  liberated  in 
due  course  of  law.(r) 


7.  Apprehending  the  Defender.— The  officer,  duly  instructed 
by  the  pursuer,  and  armed  with  the  warrant,  is  now  bound  to 
search  for  and  take  the  person  of  the  defender.  The  appre- 
hension is  completed  by  the  officer  taking  him  and  telling  him 
that  he  is  his  prisoner.     The  exhibition  of  the  "  blazon,"  or 


(n)  1  k  2  Vict.  c.  114,  §  12.  {q)  Jameeon  r.  Wilaon,    19th   Feb. 

(0)  /Wt/.,  Schedule  8.  1853.  15  D.  414. 

(p)  Allan  V.  Millar,  24th  June,  1848,  (r)  1  &  2  Vict.  o.  114,  §  11. 
10  D.  1411. 
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of  the  *^  wand  of  peace,"  is  not  required  on  apprehension  : 
onlj  in  the  event  of  resistance  is  it  proper  to  show  them,  in 
order  the  more  effectually  to  make  the  parties  resisting  incur 
the  penalties  of  deforcement,  (s) 

Like  all  other  acts  of  civil  diligence  apprehension  cannot 
take  place  on  Sunday,  and  it  further  appears  that  it  is  not 
lawful  on  general  fasts  proclaimed  by  Government.  It  would 
appear  that  the  rule  does  not  apply  to  parochial  fasts.  (Q 

On  the  prisoner  being  apprehended  it  is  the  duty  of  the 
o£Scer  to  take  him  to  the  nearest  prison,  unless  the  prisoner 
be  so  unwell  that  he  cannot  safely  be  moved,  or  unless  the 
prisoner,  as  frequently  happens,  agrees  to  some  other  course, 
in  order  to  have  an  opportunity  of  settling  the  claim. (u) 


a  Imprisonment  of  the  Defender.— The  officer,  on  taking 
the  prisoner  to  the  gaol,  must  leave  with  the  gaoler  the  war- 
rant under  which  the  apprehension  was  made,  as  the  defender 
is  entitled  to  require  exhibition  at  any  time  of  the  authority 
on  which  he  is  detained.(i;)  The  officer  then  enters  the 
defender  in  the  books  of  the  prison,  stating  the  cause  of 
imprisonment.  Lastly,  the  officer  deposits  ten  shillings  on 
behalf  of  the  pursuer  to  meet  any  claim  for  aliment  while  in 
prison  which  the  prisoner  may  make.(ie;)  Out  of  this  ten 
shillings  the  gaoler  pays  out  aliment  to  the  prisoner  at  a  rate 
not  exceeding  one  shilling  per  day.  (a;) 

9.  Alimenting  the  Defender  in  Pri8on.--The  public  author- 
ities are  not  bound  to  support  in  prison  persons  imprisoned 

(«)  Scott  V.  North  of  Scotland  Bank,  (v)  2  Bell's  Com.,  6th  ed,  544 ;  7th  ed., 

18th  Jan.  1865,  17  D.  292.  437.     Piofessor  Menzies  (Lectures,  3rd 

{t)  2  Bell'a  Com.,  6th  ed.,  569 ;  7th  ed.,  p.  300)  says  it  U  enough  to  leave 

ed.,  460.  a  certified  copy  of  the  warrant 

(tf)  Gai\ien  V.  M'CoU,  18th  Dea  1826,  (to)  6  Geo.  IV.  c.  62. 

5  S.  123.  {x)  45  &  46  Vict.  c.  42,  §  6. 
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for  civil  causes.  If  the  prisoner  cannot  maintain  himself,  the 
creditor  is  obliged  to  do  ii,(y)  though  it  would  appear  that  if  the 
prisoner  be  in  prison  for  failure  to  perform  an  act  which  he  has 
it  in  his  power  to  perform,  the  creditor  cannot  be  compelled  to 
aliment  h.im.(z)  In  this  case  it  would  appear  as  if  the  prisoner 
must  remain  unalimented  till  hunger  forces  him  to  render  due 
obedience  to  the  decree.  There  is  a  summary  mode  of  ascer- 
taining and  enforcing  the  prisoner's  right  to  aliment  (a)  He 
applies  by  petition  to  the  Sheriflf,(6)  who  thereupon  fixes  a 
time  for  examining  him  on  oath,  and,  where  it  can  conveniently 
be  done,  appoints  intimation  of  this  to  be  given  to  the  incar- 
cerator,  or  his  agent,  (c)  At  the  time  fixed  the  prisoner  is 
examined  on  oath  regarding  his  ability  to  aliment  himself  in 
prison  ;  and  the  examination  should  be  limited  to  this  and  not 
be  permitted  to  extend,  like  a  bankruptcy  examination,  to  his 
whole  affaiiB.(d)     On  the  question  whether  he  has  means  of 


(y)  Smith  v.  Nicolflon,  Slst  May,  185S, 
15  D.  697. 

(z)  Brechin  v.  Taylor,  9th  March, 
1842,  4  D.  909. 

(a)  See  Act  of  Grace  and  Amending 
Acts,  printed  in  App.  part  ii 

(b)  The  application  used  to  be  made 
to  the  burgh  magistrates,  but  the  SherifiFs 
got  co-ordinate  jurisdiction  by  7  &  8 
Vict  c.  34,  §  13.  This  enactment  was 
repealed  by  23  &  24  Vict  c  105,  but 
the  jurisdiction  was  renewed  by  §  76  of 
that  Act  This  enactment  again  has 
been  repealed  by  40  &  41  Vict  c.  53, 
but  as  that  Act,  in  a  definition  clause, 
says  that  nothing  contained  in  it  is  to 
alter  the  law  with  respect  to  the  powers 
and  jurisdiction  at  present  possessed  by 
the  Sheriff  in  applications  for  aliment, 
it  may  be  held  that  these  still  continue, 
though  it  is  an  odd  proceeding  to  repeal 


all  the  enactments  giving  them,  and 
then  to  say  that  they  are  not  to  be 
affected.  As  the  Sheriff  takes  the 
place  of  the  buigh  magistrates,  the 
application  I  think  ought  to  be  made 
to  the  Sheriff  having  jurisdiction  where 
the  prison  is  situated.  Some  other 
Sheriffs,  however,  take  an  opposite 
and  very  inconvenient  view,  and  require 
the  application  to  be  made  either  to 
the  Sheriff  of  the  prisoner's  domicile,  or 
to  the  Sheriff  on  whose  warrant  the 
imprisonment  proceeds. 

[e)  M'Kenzie  v.  M*Lean,  14th  Jan. 
1830,  8  S.  306.  If  there  be  more  than 
one  incarcerator,  intimation  to  the  one 
from  whom  aliment  is  asked  is  enough  ; 
Anderson  v.  DingwaU  Magistrates,  15th 
Jan.  1823,2  8.  116. 

id)  A.  S.,  12th  Nov.  1825,  Part  IL  c. 
4.    This  Act  of  Sederunt  was  passed 


384 


SPECIAL  FORMS  OF  ACTION. 


[Pabt  III. 


subsistence,  his  oath  is  conclusive  in  the  first  instance,  though 
the  creditor  may  adduce  evidence  to  contradict  it.(e)  In 
general,  however,  this  is  not  worth  the  pursuer's  while,  as 
the  prisoner  getting  alirnent  is  bound  on  demand  to  execute  a 
disposition  omnium  bonorum  for  behoof  of  his  creditors,  and 
under  this  the  creditor  may  take  any  property  of  which  he 
has  knowledge.  (/)  This  disposition  requires  no  stamp.(^) 
When  aliment  is  awarded,  the  creditor  must  within  ten  days 
lodge  money  to  meet  any  aliment  then  past  due,  and  future 
aliment.  (A) 


10.  Liberation  of  the  Defender.— The  defender  may  be 
liberated  on  performance  of  the  obligation,  or  on  the  written 
consent  of  the  ihcarcerator,(^)  or  (where  aliment  has  been 
allowed,  as  explained  in  the  preceding  article)  on  the  incar- 
cerator  failing  to  provide  the  aliment.  (;)  He  may  also  be 
liberated  by  the  order  of  a  court,  pronounced  in  a  competent 


for  the  gaidanoe  of  the  bnigh  magis- 
tratefl,  and  is  the  only  ixiBtraction  on 
the  point. 

(«)  A.  S.,  ut  9upra.  In  Minorgan  v. 
Hogg,  9th  June,  1824, 3  S.  116  (decided 
before  the  A.  S.),  the  Coart  had  held 
that  the  porsner  oonld  not  bring  evi- 
dence to  rebut  the  oath. 

(/)  ^  Geo.  IV.  c.  62,  §  7. 

ig)  55  Geo.  III.  c.  184,  sch.  ii  §  5 ; 
Bae  V.  Henderson,  2drd  Feb.  1887, 15 
S.  658.  The  Commiseionen  of  InUnd 
Revenue  think  the  deed  exempt  even 
though  granted  in  favour  of  a  third 
party;  Joiunal  of  Jurisprudence,  voL 
14,  p.  125.  In  praotioe  the  exemption 
is  not  understood  to  be  affected  by  S3  & 
84  Vict.  c.  97  and  c  99. 

(&)  Mlver  V.Linlithgow  Magistrates, 
29th  Nov.  1832, 11  S.  144.    The  day  of 


imprisonment  is  not  counted;  Gibb  v. 
Hamilton  Magistrates,  13th  Not.  1833, 
12  S.  28.  See  also  Thomson  v.  Magis- 
trates of  Kirkcudbright,  23rd  Jan.  1878, 
5  R.  561. 

(»)  Where  there  were  two  creditors 
in  the  warrant,  the  Court  in  one  case 
held  that  the  consent  of  both  was 
required  for  liberation;  but  the  case 
was  peculiar,  and  it  would  depend  on 
how  the  debt  was  payable ;  CampbeU 
V,  Mullen,  15th  Nov.  1850, 13  D.  78. 

0)  1696,  c.  32.  If  the  aliment  be 
not  lodged  on  the  tenth  day  from  inti- 
mation, the  debtor  is  liberated ;  Hood 
V.  Mackirdy,  14th  Dec.  1813,  F.  C. 
But  where  a  third  of  a  day's  aliment  is 
left  it  is  premature  to  liberate  in  the 
morning;  White  v.  Robertson,  24th 
Nov.  1858,  21  D.  28. 
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process ;  and  if  he  were  impriaoned  on  a  decree  ad  factwm, 
prcBstcmdv/m,  which  he  could  show,  that  he  had  no  power  to 
obey,  the  Court  of  Session  (in  the  process  of  suspension  and 
liberation)  would  liberate  him  at  once  in  the  exercise  of  their 
equitable  power. 

11.  Be-imprisonment. — When  the  prisoner  has  been  liber- 
ated for  any  cause  less  than  the  performance  of  the  obligation 
or  an  order  of  protection,  he  can  be  re-imprisoned  on  the 
same  diligence.  (X;)  Should  this  power,  however,  be  used 
oppressively,  the  Court  of  Session  may  interfere.(!) 


Section  II. — ^Actions  of  Aliment. 


1.  Nature  of  Action. 

2.  Bemedy   if  Question   of    Status 

Involved, 

3.  Bemedy   where   no    Question   of 

Status. 

4.  Decree  for  AlimenL 


5.  Enforcement   by   Poinding    and 

Arrestment 

6.  Enforcement  by  ImprisowmenL 

7.  Mode  of  Application. 

8.  Disposal  of  the  Application, 

9.  Further  Explanations. 


1.  Nature  of  Action* — The  action  of  aliment  is  a  summary 
action,  entitled  to  extraordinary  despatch,  and  to  proceed 
during  vacation  as  during  session.  It  commences  by  an 
ordinary  petition,  and  proceeds  in  all  respects  as  if  it  were 
an  ordinary  action,  except  in  two  particulars.  The  Sheriff 
has  power,  in  the  exercise  of  his  discretion,  to  award 
interim  aliment  at  any  time  ;  and,  in  addition  to  the  ordinary 
modes  of  execution  by  poinding  and  arrestment,  the  Legislature 

(h)  Foigie  V.  Stewart,    20th   July,  (2)  See   Crawford  v,  DawBoo,   11th 

1676, 8  B.  1149 ;  Pender  v,  M'Arthiuv      March,  1836,  U  S.  688. 
28th  Jan.  1846,  8  D.  408. 
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has  provided  a  summary  mode  of  enforcing,  by  imprisonment, 
obedience  to  the  decree. 


2.  Remedy  if  Question  of  Status  InvolTed.— By  the  Act  1 1 

Geo.  rV.  &  1  Will.  IV.  c.  6  9,  (a)  all  actions  of  aliment  are  com- 
petent in  the  Sheriff  Court.  But  this  must  be  understood  to 
apply  only  to  cases  where  not  only  the  conclusions,  but  the 
grounds  of  action  also,  raise  nothing  but  a  question  of  aliment. 
Where  the  grounds  of  action  involve  a  question  of  status  as  the 
primary  ground  of  liability  there  is  no  jurisdiction.  Thus,  a 
pursuer  founding  on  an  irregular  marriage,  which  is  denied, 
cannot  sue  for  aliment  in  the  Sheriff  Court,  because  the  main 
question  here  is  whether  the  parties  have  been  married.(&) 
On  the  other  hand,  if  the  parties  have  been  publicly  married, 
the  action  is  competent,  and  the  defender  would  not  be 
allowed  to  plead  in  the  Sheriff  Court  that  the  marriage  was 
invalid,  (c) 

The  same  principle  is  applicable  when  any  other  question 
of  status  is  raised  ;  for  example,  the  right  of  married  persons 
to  live  separate.  K  a  wife  sue  her  husband  for  aliment, 
stating  that  she  has  been  obliged  to  separate  from  him  on 
account  of  ill-treatment,  and  that  she  cannot  therefore  return 
to  him,  the  action  is  incompetent  in  the  Sheriff  Court.(c2) 


(d)  §  32.  The  Act  seems  to  have  been 
passed  to  remove  doubts,  probably  those 
caused  by  Jackson  v.  Jackson,  8rd 
March,  1825,  3  S.  610. 

(6)  Benson  v,  Benson,  14th  Feb. 
1854,  16  D.  555. 

(c)  M'Leod  V.  Telfer,  9th  Jane,  1820, 
Hume,  10 ;  Wylie  v.  Hamilton,  8th 
July,  1824,  F.  0. ;  Beid  v.  Black,  8rd 
Jnne,  1814,  Hame,  5. 

(d)  Braiok  «.  Braick,  19th  Dec.  1829, 
8  S.  284.    This  case  was  decided  before 


the  Act  of  WiUiam  IV.,  but  its  author- 
ity is  still  applicable,  as  it  proceeded  on 
the  ground  that  in  such  drcumstanoes 
the  action  resolved  itself  into  one  of 
adherence  or  separation.  In  Bonnie  v, 
Rennie,  7ih  Feb.  1863, 1  M.  389,  and 
M'Gregor  v.  Martin,  12th  March,  1867, 
5  M  583,  where  such  questions  were 
tried  in  the  Sheriff  Court,  the  objec- 
tion was  not  taken.  See  Hood  v.  Hood, 
24th  Jan.  1871,  9  M  449. 
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Again  (for  the  same  reasons)  if  the  wife  has  been  turned  oat 
of  the  house,  and  sues  for  aliment,  the  action  must  be 
dismissed  if  the  husband  (in  good  faith)  offers  to  take  her 
back.  In  such  cases  the  Sheriff  Court  can,  however,  award 
interim  aliment;  but  that  only.(e)  The  power  to  award 
interim  aliment  in  such  cases  must  not  be  used  so  as  to  award 
what  would  practically  be  permanent  aliment,  but  should  be 
limited  to  awarding  it  for  a  certain  fixed  period  sufBcientlj 
long  to  enable  the  injured  party  to  take  the  necessary  steps  in 
the  Court  of  Session  for  obtaining  permanent  redress.(/) 

3.  Remedy  where  no  Question  of  Status.— Where  no 
question  of  status  is  involved, — ^as  in  a  case  of  father  and  son, 
where  the  relationship  is  admitted — ^there  is  jurisdiction. (gf) 
The  same  principle  ought  to  apply  where  the  relationship  once 
existing  has  been  legally  dissolved, — as  where  a  wife  has  been 
legally  separated  from  her  husband, — but  even  here  it  has  been 
held  that  the  Sheriff  can  interfere  only  when  justified  by  the 
ground  of  absolut'O  necessity.  (A)  In  the  case  of  illegitimate 
children,  no  question  of  status  is*  raised  even  though  the  pater- 
nity is  disputed.  (^)  The  enforcement  of  the  duty  of  parents 
to  their  illegitimate  children  is  mainly  done  through  the 
Sheriff  Courta  Under  the  Summary  Jurisdiction  Process 
Act  of  1881,  the  English  Courts  of  summary  jurisdiction  may 
indorse  the   warrants  of  the  Sheriff  Courts  for  citation  or 

{e)  Smith  V,  Smith,  11th  Jmie,  1874,  Feb.  1825,  8  &  (O.  E.)  547. 
1 B.  lOia  {h)  H«7  V.   Hay,   24th  Feb.  1882, 

(/)  M'Donald   v,    McDonald,  25th  9  R.  667. 
May,  1875,  2  R.  705  ;  Niven  «.  Niven,  (t)  Od  the  qxtestioiis  raised  in  the 

21 8t  Feb.  1877,  Gathrie's  Select  Gases,  preceding  paragraphs  the  reader  may 

p.  80.  find  some  light  in  some  Sheriff  Conrt 

{g)  Tait  v.  White,  28th  Feb.  1802,  M.  cases,  reported  in  the  Journal  of  Jnris- 

Appx.  Aliment,  No.  8 ;  M'Eissock  v.  prodence,  toL  18,  p.  851,  and  yoL  17, 

M<Kissock,  14th  Feb.  1817,  Hume,  6  ;  p.  427. 
Wilson    V,    Ck)ckpen    Heiitora,    18th 
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execution  in  such  cases,  and  enforce  obedience  to  them ;  and 
in  the  same  way  the  Sheri£f  Courts  must  help  the  English 
Courts,  (j) 

4.  Decree  for  Aliment.— Aliment  being  a  debt,  the  amount 
of  whidi  cannot  in  certain  cases  be  fixed  for  any  definite 
period,  as  the  liability  may  vary  with  the  circumstances  of 
the  payer  and  receiver,  care  should  be  taken  that  judgment  is 
not  pronounced,  in  such  cases,  in  such  a  form  as  to  prevent 
the  rate  being  altered  at  any  future  time.(^)  As  the  decree 
for  aliment  may  still  be  enforced  in  a  certain  way  by  imprison- 
ment, it  would  appear  that  the  extract  should  still  contain  a 
warrant  for  it.  At  all  events  this  seems  to  be  the  view  of  the 
Court  of  Session,  for  though  the  Civil  Imprisonment  Act  of 
1882,  has  abrogated  ordinary  civil  imprisonment  for  aliment- 
ary debts,  and  substituted  a  summary  mode  of  proceedings, 
the  direction  as  to  the  form  of  extract  contained  in  the  Act  of 
Sederunt  of  8th  January,  1881,  has  not  been  modified. 

6.  Enforcemeiit  by  Poinding  and  Arrestment.— The  decree 
for  aliment  is  enforced  in  all  respects  in  regard  to  poinding 
and  arrestment  in  the  same  way  as  a  decree  for  an  ordinary 
debt.  The  only  point  of  diflference  is  that  wages  under  twenty 
shillings  (which  cannot  be  arrested  for  payment  of  an  ordinary, 
debt)  may  be  arrested  for  payment  of  an  alimentary  debt.(i) 
Here  the  former  law  applies,  and  everything  beyond  what  is 
necessary  for  the  debtor's  own  subsistence  may  be  taken  from 

(;*)  .44  &  46  Vict.  c.  24.    The  Act  noticed  that  this  Act  makes  no  differ- 

seems  to  affect  procedure  only,  and  not  ence  between  alimentary  and  ordinary 

jurisdiction.  claims    in    regard    to    arrestment    in 

-    (k)  Thorn  V.  Mackenzie,   2nd    Dec.  security,  which  for  wages  under  20b. 

1864,  3  M.  177.  is  incompetent  in  both  cases. 

(0  83  &  34  Vict.  c.  63.    It  will  be 


Ch.  II.,  s.  il]  ACTIONS  OF  ALIMENT.  389 

bim.(m)     What  ifi  necessary  for  the  debtor's  subsistence  is  a 
question  of  fact. 

6.  Enforcement  by  Imprisonment -The  Civil  Imprison- 
ment  Act  of  1882  limits  the  power  of  imprisoning,  for  failure 
to  pay  alimentary  debts,  to  the  use  of  the  procedure  which  it 
introduces. (72.)  The  provisions  above  explained,(o)  therefore, 
with  reference  to  imprisonment,  are^  in  so  far  as  they  are  sub- 
sequent to  the  charge,  inapplicable.  The  Act  of  1882  does 
not  prescribe  that  there  is  to  be  any  necessity  for  registering 
the  execution  of  charge. 

The  person  against  whom  the  warrant  to  imprison  is  applied 
for  must  be  a  person  *'  who  wilfully  fails  to  pay  within  the 
days  of  charge  any  sum  or  sums  of  aliment,(p)  together  with 
expenses  of  process,  for  which  decree  has  been  pronounced 
against  him  by  any  competent  court."  The  failure  is  pre- 
sumed to  be  wilful  until  the  contrary  is  proved.  Under  the 
old  law,  it  was  a  matter  of  iudifiference  whether  the  sum  due 
was  under  or  over  the  limits  of  £8,  6s.  8d.,  under  which 
imprisonment  for  ordinary  civil  debt  was  incompetent ;(?)  and 
under  the  new  law  this  must  be  the  same.  From  the  word- 
ing of  the  statute,  it  is  clear  that  the  days  of  charge 
must  have  expired  before  the*  application  is  presented. 
The  decree  may  be  one  of  any  competent  court,  which 
would  include  that  of  any  English  or  Irish  Court,  proceed- 
ing under  the  Summary  Jurisdiction  Process  Act,  mentioned 
in  Article  3. 

(m)  1  Vict.  c.  41,  §  7;  Shanlu  v.  by  a  parochial  board;    Tevendale  r. 

Thomson,  lOih  July,  1888,  16  8. 1868.  Duncan,  20th  March,  1888,  20  S.  L.  R. 

(n)  45  k  46  Vict,  c  42,  §  4.  558. 

(o)  Supra,  p.  880.  iq)  Cheyne  v.  M*6ungle,  19th  June, 

ip)  This  does  not  cover  faQure  to  re-  1860,  22  1).  1490. 
pay  aliment  which  has  been  advanced 
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7.  Mode  of  ApplicatioiL— The  application  may  be  made 
"  by  the  creditor  in  the  sum  or  sums  decerned  for."  In  the 
case  where  the  expenses  are  made  by  the  decree  payable  to 
the  agent  who  has  disbursed  them,  this  would  seem  intended 
to  empower  him  to  use  the  Act,  and  thus  to  get  over  the 
doubt  which  existed,  under  the  former  law,  whether  expenses 
so  payable  could  be  considered  as  an  alimentary  debt  No 
concurrence  is  required  by  the  creditor  when  applying  for  the 
warrant  to  imprison,  l^is  provision  has  been  introduced  in 
order  to  show  that,  although  the  proceeding  may  have  some- 
thing of  the  criminal  character  about  it,  the  concurrence  of  the 
procurator-fiscal  is  uimecessary.(r) 

The  Act  says  the  application  is  to  be  disposed  of  sum- 
marily, and  without  any  written  pleadings.  («)  This  infers  that 
the  application  itself  must  be  written ;  and,  indeed,  a  written 
application  of  some  kind  seems  indispensable.  No  form  for 
it  being  prescribed,  I  see  no  good  reason  why  a  minute, 
indorsed  somewhat  in  the  old  manner,  on  the  execution  of 
charge,  should  not  be  enough.  For  a  thing  which  is  really  a 
step  in  diligence,  a  complete  petition,  with  condescendence 
and  pleas  in  law,  can  hardly  have  been  intended  to  be  requi- 
site; though,  looking  at  the  consequences  which  attend  an 
error  in  judgment  in  the  \\se  of  diligence,  probably  an  agent 
would  do  well  to  use  a  form  to  which  no  possible  objection 
could  be  taken.  As  the  Act  contemplates  that  the  debtor  is 
to  be  allowed  an  opportunity  of  proving  that  the  failure  to 
pay  is  not  wilful,  it  is  plain  that  he  must  have  an  opportunity 
of  being  heard  and  of  adducing  evidence  before  the  warrant  is 
granted.  A  diet  for  disposing  of  the  application  should,  there- 
fore, be  fixed,  and  intimation  of  it  made  to  the  debtor.  Some 
reasonable  period  of  notice  should  be  allowed  him  after  cita- 

(r)  45  k  46  Viot  a  42,  §  4  (1).  («)  Ibid.,  §  4  (2). 
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tion — say,  forty-eight  hours;  and  as  it  is  doubtful  whether 
the  Act  authorising  Postal  Citation  applies  to  diligence,  the 
intimation  should  be  served  m  the  ordinary  way.  Ordering 
the  defender  to  enter  appearance  or  lodge  answers  is  ^Kcluded  * 
by  the  direction  that  there  are  to  be  no  written  pleadings. 
When  the  debtor  comes  to  the  diet,  he  should  be  prepared  to 
lead  his  evidence,  if  he  has  any,  to  explain  the  reasons  for 
non-payment ;  but  if  an  adjournment  of  the  diet  is  required, 
there  seems  no  reason  why  the  Sheriff  should  not  give  one. 
There  seems  no  power  to  pronounce  a  warrant  of  detention 
during  the  interval. 

8.  Disposal  of  the  Application.— At  the  diet  (original  or 
adjourned)  for  disposing  of  the  application,  the  Sheriff  will 
hear  any  evidence  which  the  parties  may  adduce.  If  there  be 
evidence,  it  will  be  for  the  debtor  to  commence — the  burden 
of  proof -being  upon  him.{t)  Any  evidence  competent  in 
any  civil  proceeding  would  seem  competent.  The  applica- 
tion being  a  proceeding  which  is  taken  against  a  person  who 
is  not  charged  either  with  an  indictable  offence,  or  with  an 
offence  punishable  on  summary  conviction,  the  evidence  of  the 
debtor  or  his  wife  seems  competent.(u)  The  Act  does  not  say 
that  the  evidence  is  not  to  be  recorded  ;  but  when  it  says  that 
the  application  is  to  be  disposed  of  summarily,  it  can  hardly  mean 
anything  else.  If  the  debtor  succeeds  in  proving  to  the  sati3- 
faction  of  the  Sheriff,  that  "  since  the  commencement  of  the 
action  in  which  the  decree  was  pronounced,"  he  has  not 
possessed  or  been  able  to  earn  means  to  pay  what  is  in 
default,  or  such  instalment  thereof  as  the  Sheriff  shall  con- 
sider reasonable,  the  application  will  be  refused.  If  satisfac- 
tory proof  to  this  effect  be  not  adduced,  the  application  must 

(0  45  ft  46  Vict  c.  42,  §  4  (3).  MiUer  v.  Bain,  9th  July,  1879,  6  R. 

(«)  16  Vict  &   20,  I  8;    compare      1215. 
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be  granted,  and  in  that  case  the  Sheriff  grants  a  warrant  to 
commit  the  debtor  for  any  period  not  exceeding  six  weeks,  or 
(a)  until  payment  of  the  sum  or  sums  of  aliment  and  expenses 
of  process  decerned  for ;  or  (b)  until  payment  of  such  instal- 
ment or  instalments  thereof  as  the  Sheriff  may  appoint;  or 
(c)  until  the  creditor  be  otherwise  satisfied.  The  Act  has 
evidently  here  intended  that  the  Sheriff  should  have  power  to 
order  payment  of  the  arrears  by  more  than  one  instalment ; 
but  the  exercise  of  this  power  will  be  found  impossible,  and 
where  the  Sheriff  does  not  appoint  the  whole  arrears  to  be 
paid  up,  he  should  name  the  sum  to  be  paid.  There  seems 
no  reason  why  he  should  not  allow  a  few  days  to  the  debtor 
to  make  the  payment. 

The  Act  contains  no  power  to  award  expenses  to  the  suc- 
cessful party.  If  the  applicant  be  successful,  it  would  appear 
right  that  he  should  have  expenses ;  but  the  Act  does  not 
authorise  these  to  be  recovered  by  imprisonment,  and  fails  to 
give  authority  for  their  recovery  by  other  diligence.  Had  the 
proceedings  been  judicial,  expenses  might  have  been  given  as 
falling  incidentally  under  the  power  to  dispose  of  the  merits  ; 
but,  seeing  that  the  proceedings  partake  much  more  of  the 
character  of  the  enforcement  of  diligence,  the  rule  that  the 
creditor  recovers  nothing,  except  what  the  decree  or  the 
special  powers  of  the  law  give  him,  would  appear  applicable. 
Whether  the  applicant  might  not  recover  the  expenses  in  a 
small-debt  action,  in  the  same  way  in  which  other  expenses 
in  connection  with  diligence  may  sometimes  be  recovered, 
seems  not  quite  so  clear,  (t;)  If  it  is  the  debtor  who  is  success- 
ful, there  seems  no  reason  why  he  should  get  expenses.  His 
expenses  are  incurred  solely  for  his  own  protection,  and  are 
caused  by  no  default  on  the  part  of  his  opponent. 

(t)  Supra,  p.  345. 


cb.  II.;  8.  II.] 
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As  the  powers  are  given  to  the  Sheriff  or  Sheriff-Substitute, 
but  not  to  both,  there  seems  no  power  of  appeal. 


9.  Further  ExpIaaiatioiUl. — ^If  any  balance  remain  due  under 
the  decree,  a  warrant  of  imprisonment  may  be  granted  of  new, 
at  intervals  of  not  less  than  six  months,  which,  it  is  presumed, 
would  run  fix>m  the  date  of  granting.  The  new  warrant  may 
be  granted  for  failure  to  pay  the  same  sum  of  aliment  and 
expenses  as  that  due  at  the  time  of  the  former  application,  or 
any  balance  of  it  left,  or  any  aliment  afterwards  accruing  under 
the  decree,  (it;) 

Imprisonment  under  this  application,  it  has  been  specially 
(though  somewhat  superfluously)  provided  shall  not  operate  &s 
in  any  way  a  satisfaction  or  extinction  of  the  debt,  and  shall 
not  interfere  with  the  creditor's  other  rights  and  remedies  for 
its  recovery.(aj) 

Under  the  former  law,  the  absurdity  was  perpetrated  of 
requiring  a  person,  who  presumably  could  not  aliment  himself, 
to  aliment  his  debtor,  while  he  kept  him  in  prison.  This  is 
no  longer  necessary.  The  prisoner  is  now  treated  in  every 
respect  as  if  he  had  been  committed  for  contempt  of  court.  (^) 
For  the  treatment  of  such  prisoners  the  Prisons  Act  makes 
provision.(2?) 

The  number  of  applications  under  the  Civil  Imprisonment 
Act  of  1882  has  been  very  large,  and  the  disclosures  as  to  the 
inefficiency  of  the  former  law  to  enforce  the  natural  obligations 
of  parents  and  other  relatives>  greater  than  any  one  could  have 
conceived  possible.  The  new  law  promises  to  be  much  more 
efficient 


(w)  45  k  4«  Vict.  &  42,  §  4  (4). 
(x)  Ibid.,  %  4  (5). 
(y)  Ibid.,  §  4  (6^. 


(z)  40  &  41  Vict  e.  53,  §  47.  They 
are  treated  very  much  like  uatried 
cripiinal  prisonen. 
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Section  III. — Proceedings  under  Conjugal  Rights  Acts. 


1.  Naiwe  of  Bemedy. 

2.  Mode  of  Application, 
3L  Undefended  Cauut. 
4.  Defended  (Jausee. 


5.  Intimation  of  Order, 

6.  Appeal  againtt  Order, 

7.  BeeaU  of  Order. 

8.  Diepenaing  with  Hueban^s  Con- 

eerUto  Deed, 


1.  Nature  of  Kemedy.— Under  the  Conjugal  Rights  Amend- 
ment Act  of  1874,  a  jurisdiction  was  conferred  upon  the 
Sheriff  Courts^  which  was  of  great  value  at  the  time.  Under 
the  corresponding  Act  of  1861  the  Court  of  Session  had 
power,  given  to  it  to  grant  to  deserted  wives,  orders  protecting 
their  property  from  their  husbands,  or  husbands'  creditors. 
The  expense  of  procedure  under  that  Act,  however,  prevented 
many  persons  from  availing  themselves  of  its  benefits,  and  it 
was  found  necessary  to  extend  the  power  to  the  Sheriff  Court.(a) 
Since  1874  two  Acts  have  been  passed,  which  limit  very  much 
the  necessity  for  taking  proceedings  under  the  Conjugal 
Rights  Acts.  The  Married  Women's  Property  Act  of  1877(6) 
excludes  the  husband's  ju8  marUi  and  right  of  administration 
from  all  property  acquired  by  the  wife  through  her  own 
industry  after  its  date  (2nd  August).  The  Married  Women's 
Property  Act  of  1881, (c)  excludes  the  jus  mariti  and  right  of 
administration  entirely  in  the  case  of  all  marriages  contracted 
after  its  date  (18th  July),  and  excludes  them  in  so  far  as  con- 
cerns property  subsequently  acquired,  in  the  case  of  those 
married  at  its  date.  No  person  married  after  18th  July, 
1881,  can  have  occasion  to  use  the  Conjugal  Rights  Acts, 
but  as  those  wives  who  were  married  and  succeeded  to  pro- 

(a)  24  &  25  Vict  c.  86,  Becfcions  I  to      Chapter  lU. 
5,  mclosiye,  and  37  &  38  Yict.  e.  31,  (6)  40  Ac  41  Vict.  o.  29. 

both  printed  in  the  Appz.   Part  IL  (c)  44  &  45  Vict  c.  21. 
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perty  prior  to  that  date,  or  who  were  married  and  made 
earnings  prior  to  2nd  August,  1877>  may  still  have  occasion 
to  use  tbem>  an  account  of  the  proceedings  is  still  given. 

The  persons  who  may  apply  are  wives  deserted  by  their 
husbanda  The  remedy  asked  is  an  order  *^  to  protect  pro- 
perty that  they  have  acquired,  or* may  acquire,  by  their  own 
industiy  after  such  desertion,  and  property  which  they  have 
succeeded  to,  or  may  succeed  to,  or  acquire  right  to  after  such 
desertion,  against  their  husbands  or  creditors  of  their  husbands, 
or  any  persons  claiming  in  or  through  the  rights  of  their  hus- 
bands "(cQ  The  order,  when  duly  granted  and  intimated,  has 
during  its  subsistence  the  effect  of  a  decree  of  separation  a 
menaa  et  thoro,  in  regard  to  the  property,  rights,  and  obligations 
both  of  the  husband  and  of  the  wife.  It  has  also  the  effect  of  such 
a  decree  in  regard  to  the  wife's  capacity  to  sue  and  be  sued.(6) 
The  Statute  adds  that  the  property  which  the  protection  covers, 
that  is,  what  has  become  the  wife-s  after  desertion  ''  shall  belong 
to  her  as  if  she  were  unmarried."  But  there  is  exempt  from  the 
protection — (1)  property  of  which,  before  the  date  of  the  appli- 
cation, the  husband  has  lawfully  obtained  full  and  complete 
possession ;  (2)  property  which,  before  the  date  of  the  order,  a  ■ 
creditor  has  attached  by  arrestment  followed  by  a  decree  of 
furthcoming;  and  (3)  property  which,  before  the  date  of  the 
order,  the  creditor  has  poinded,  and  of  which  he  has  carried 
through  and  reported  a  8ale.(/)  It  will  be  observed  that  in 
these  exemptions  the  husband's  rights  end  with  the  date  of 
presenting  the  petition,  while  the  creditors'  rights  do  not  end 
till  the  actual  granting  of  the  order. 

2.  Mode  of  Application.— The  wife  makes  the  application 

{d)  Act  of  1874,  §  2,  and .1861,  §  1.  (/)  Ibid.  §  4. 

{e)  Act  of  1861,  §  6. 
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by  petition  in  the  ordinary  form  in  use  in  the  Sheriff  Co\iTt(g) 
It  should  set  forth  the  fieict  of  the  marriage  and  the  date  of  the 
desertion,  and  pray  for  an  order  in  terms  of  the  statute.  The 
Sheriff  upon  this  grants  an  order  for  intimation.(&)  I£  the 
husband  be  subject  to  the  Sheriff's  jurisdiction,  it  is  apparently 
left  for  the  Sheriff  to  fix  the  indv/sicB  in  the  usual  manner, 
and  order  serviqe.  Where  the  husband  has  left  Scotland  the 
Sheriff's  jurisdiction  still  subsists,  but  the  indv^dcB  must  be 
twenty-one  days,  the  citation  must  be  edictal,  and  a  copy  of 
the  petition  must  be  sent  to  his  last  known  address.(t) 

3.  Undefended  Oaiues. — If  appearance  be  not  entered  on  the 
expiry  of  the  ind/iicicB,  the  Sheriff  proceeds  to  dispose  of  the 
cause.  He  is  directed  to  require  evidence  of  the  desertion. 
On  comparing  this  direction  with  the  anxious  way  in  which 
he  is  directed  how  to  take  the  proof  in  defended  causes,  it 
might  be  supposed  that  he  was  not  bound  to  take  proof  in 
undefended  causes  in  the  ordinary  way,  but  might  proceed  on 
any  evidence  which  might  be  satisfactory  to  himself.  It  may, 
however,  save  trouble,  and  be  more  regular,  if  he  appoint  and 
take  a  proof  in  the  usual  way.     If  it  be  sufficient  he  will  at 

'  once  grant  the  order  of  protection.(y) 

4.  Defended  Causes. — Appearance  to  defend  the  cause  may 
be  entered  either  by  the  husband  or  by  any  creditor  claiming 
through  him.  There  is  no  provision  for  intimation  to  credi- 
tors, and  no  express  words  giving  them  power  to  appear ;  but, 
as  their  power  to  oppose  is  recogni8ed,(A;)  they  must  have  the 
means  of  making  it  effectual     Where  appearance  is  entered 

(g)  Act  of  1874,  §  2  (1).  1861,  §  1. 

(A)  Act  of  1874,   §  2  (2) ;  Act  of       •  {j)  Act  of  1861,  §  1. 
1861,  §  1.  (k)  Act  of  1861,  §  1  aod  §  2. 

(»)  Act   of  1874,  §  2  (5)  ;    Act  of 
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a  record  must  be  made  np.{l)  In  the  Court  of  Session  it  is 
made  up  by  allowing,  answers  to  be  received;  but  although 
this  mode  does  not  seem  incompetent,  it  would  be  preferable 
to  close  the  record  on  defences,  in  t^rms  of  the  Act  of  1876. 
On  the  record  being  closed  the  parties  are  allowed  a  proof, 
which  is  to  be  taken  in  the  usual  way.  It  is  to  be  observed 
that  in  defended  causes  the  Sheriff  must  be  satisfied,  in  addi- 
tion to  the  fact  of  desertion,  that  it  was  without  reasonable 
cause.  This  point  is  to  be  determined  by  reference  to  the 
whole  circumstances  of  the  case ;  but  it  would  appear  that  no 
conduct  on  the  part  of  a  wife  will  justify  the  desertion,  unless 
it  were  such  as  would  ground  an  action  of  separation  or  form 
a  defence  to  an  action  of  adherence.  If  an  offer  to  resume 
cohabitation  be  made,  the  Sheriff  will  judge  if  it  be  made 
bona  fide.(in)  On  being  satisfied  of  the  desertion  and  its 
unreasonableness^  the  Sheriff  pronounces  the  order. 

5.  Intimation  of  Order.— On  the  order  of  protection  being 
granted,  the  Sheriff  must  appoint  it  to  be  intimated  by  adver- 
tisement in  one  or  more  newspapers  published  within  the 
county  within  which  the  wife  is  resident,  or  in  such  other 
papers  as  he  thinks  fit.(7i) 

• 

6.  Appeal  against  Order.— -On  being  pronounced  and  inti- 
mated the  order  takes  immediate  effect,  unless  in  the  order  itself, 
or  in  another  order  pronounced  within  forty-eight  hours  after 
it,  the  effect  is  suspended  till  the  issue  of  an  appeal,  or  for  such 
other  period  as  the  judge  may  think  right.(o)  Where  the 
order  is  pronounced  by  the  Sheriff-Substitute  there  is  an  appeal 

{I)  Act  of  1874,  §  2  (1).  .    (n)  Act  of  1861,  §  1. 

(m)  ChjUmenv.  Chalmers,  4th  Marchj  (o)  Act  of  1861,  §  3. 

1868,  6  li.  547. 
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to  the  principal  Sheriff;  and  by  whicheyer  Sheriff  it  may  have 
been  pronounced,  there  is  an  appeal  to  the  Court  of  Session — 
both  to  be  taken  in  the  usual  way.(p)  -  • 

7.  Recall  of  Order.— The  return  of  the  husband  to  cohabit- 
ation with  the  wife  apparently  operates  as  a  tacit  recall  of 
the  orderXg)  but  it  may  also  be  formally  recalled.  Where 
the  petition  has  not  been  defended,  the  husband  or  a  creditor 
may  apply  by  petition  to.  the  Sheriff  for  the  recall,  and  the 
Sheriff  (after  appointing  answers  by  the  wife)  is  to  dispose  of 
the  application  as  he  shall  think  just.(r)  The  proceedings 
in  this  case  are  analogous  to  a  reponing  (under  the  old 
forms)  against  a  decree  in  absence;  but  the  petition  for 
recall  must  be  presented  to  the  Sheriff  to  whose  jurisdiction 
the  deserted  wife  is  for  the  time  amenable.(8)  Where  there 
has  been  an  appearance  by  the  husband,  he  may  afterwards 
present  a  petition  for  recall,  and  the  Sheriff  may  recall  the 
order,  if  satisfied  that  the  husband  has  ceased  from  his  deser- 
tion, and  is  again  cohabiting  with  the  wife.  The  petition  in 
this  case  is  also  to  be  presented  to  the  Sheriff  to  whose 
jurisdiction  the  wife  is  for  the  time  amenable.  In  this  case  the 
husband  may  be  required  to  find  security,  for  such  period  as 
may  be  fixed,  that  he  will  continue  to  cohabit  with  the  wife.(Q 

The  recall  does  not  affect  any  right  or  interest  acquired 
during  the  subsistence  of  the  order,  (u) 

{p)  Act  of  1874,  §  2  (1).    In  Appeals  (r)  Act  of  1861,  §2. 

to  the  Court  of  Session  the  proceedings  (<)  Act  of  1874,  §  2  (8).    The  Clerk 

need  not  be  printed ;  ibid^  §  2  (4).  of  the  Court  in  which  the  order  wae 

{q)  Act  of  1861,  §  3 :  "  Sneh  order  of  granted  is  to  transmit  the  proceedings 

protection  shall,  where  there  ha$  hem  in  the  original  petition  on  receiying 

appearanee   by  the  huAand,  continne  notice  of  the  dependence  of  the  i^ppU- 

operative  until  snch  time  as  the  wife  cation  for  recalL 

shall  again  cohabit  with  the  husband."  {t)  Act  of  1861,  §  8 ;  Act  of  1874, 

The  words  in  italics  seem  to  have  got  §  2  (8). 

in  by  inadvertence.  («)  Act  of  1861,  §§  2  and  Z, 
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8.  Dispensing  with  Hiuband's  Consent  to  Deed.— By  the 

Married  Women's  Property  Act  of  1881  (§  5),  it  is  pro- 
vided that,  "  where  a  wife  is  deserted  by  her  husband,  or  is 
living  apart  from  him  with  his  consent,  a  Judge  of  the  Court 
of  Session  or  Sheriff  Court,  on  petition  addressed  to  the 
Court,  may  dispense  with  the  husband's  consent  to  any  deed 
relating  to  her  estate,  "(v)  This  petition  would  be  presented 
at  the  wife's  instance ;  and  as  the  husband  ia  the  person  inter- 
ested in  opposing .  it,  he  would  have  to  be  called  as  defender. 
The  petition  will,  therefore,  have  to  be  raised  in  the  Sheriff 
Court  to  the  jurisdiction  of  which  he  is  subject  If  he  be  not 
subject  to  the  jurisdiction  of  any  Sheriff  Court,  and,  as  often 
happens  in  such  cases,  his  residence  be  unknown,  the  proceed- 
ing will  have  to  be  taken  either  in  the  Supreme  Court  or 
in  the  Court  of  the  Sheriff  to  whose  jurisdiction  the  wife 
is  for  the  time  amenable,  which,  as  the  proceeding  is 
purely  remedial,  would  seem  to  be  competent.  The  petition 
would  be  drawn  in  the  ordinary  form,  and  served,  where  the 
husband's  residence  is  known,  like  an  ordinary  action.  •  If  the 
husband's  residence  be  unknown,  the  Sheriff  will  have  to 
judge  what  intimation,  if  any,  is  desirable.  When  opposed, 
the  action  would  have  to  proceed  in  the  ordinary  way.  If 
unx>pposed,  it  would,  however,  not  be  advisable  to  allow  a 
mere  decree  in  absence.  The  Act  evidently  contemplates  that 
the  judge  is  to  apply  his  mind  to  the  matter.  The  facts 
ought,  therefore,  to  be  explained  and  proved  to  him,  and  the 

■ 

interlocutor  should  show  that  the  requisite  order  was  granted 
after  consideration. 

(v)  44  &  45  Vict,  a  21,  §  6. 
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Section  IV. — ^Actions  of  CoNSTrrunoN  and  of 

Adjudication. 

I,  Action  of  CoTutiaUion,  |         2.  Action  of  Adjudication. 

1.  Action  of  Gonstitution. — Every  action  for  payment  of 
debt  is  in  one  sense  an  action  of  constitution,  but  the  term  is 
specially  applied  to  actions  brought  against  the  representatives 
of  deceased  debtors. 

When  the  deceased  debtor  is  represented  by  executors  who 
have  confirmed,  the  action  is  in  the  common  form,  and  con- 
cludes against  the  executors,  as  such,  for  payment  of  the 
debt.  The  conclusion  for  expenses  should,  however,  be  so 
worded  as  to  ask  for  them  in  the  event  only  of  the  claim  being 
opposed ;  for  it  is  a  rule  of  Court  that  a  creditor  is  bound  to 
constitute  his  debt  against  his  debtor's  representatives  at  his 
own  expense.  If  the  action,  however,  be  opposed,  it  is  held 
to  be  no  longer  in  the  position  of  a  mere  constitution,  but  to 
become  a  different  kind  of  process  ;  and  in  that  case  the  party 
who  is  unsuccessful  is  liable  in  the  usual  way  in  the  whole 
expenses,  (a) 

Where  the  persons  entitled  to  the  office  of  executor  to  the 
deceased  debtor  have  not  taken  steps  to  have  themselves  con- 
firmed, the  creditor  cannot  (except  in  two  cases)  bring  his 
action  of  constitution  against  them  without  first  "  chaiging  "(6) 
them  to  take  up  the  offica  The  excepted  cases  are  where 
those  persons  have  acted  as'  executors  without  authority,  or 
where  the  creditor  means  to  be  content  with  what  is  called  a 

(a)  Smith    v.   Kippen,    19th    July,  the  death. 

1860,  22  D.  1495.     It  should  he  kept  (6)  The  charge  to  oonfiim  m  execator 

in  Tiew  that  the  executor  cannot  be  proceeds  on  letters  passing  nnder  the 

oompeUed  to  paj  till  six  months  after  •  Signet. 
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decree  cognitionia  causa  tati^um^  which  gives  him  right  to  attach 
the  goods  of  the  deceased  debtor  for  his  debt,  but  imposes  no 
kind  of  obligation  on  the  persons  called  as  defenders,  (c)  In 
bringing  the  action,  the  next-of-kin  of  the  deceased,  and  any 
persons  he  may  have  nominated  as  executors  by  will,  are  cited 
as  defenders.  As  in  the  case  of  actions  against  confirmed 
executors,  expenses  should  not  be  asked  unless  in  the  event  of 
the  action  being  opposed.  If  the  action  have  been  brought 
for  the  ordinary  decree,  the  conclusions  may  be  restricted  to 
ask  decree  of  cognition  only ;  but  in  such  a  case  the  defenders 
would  be  entitled  to  the  expense  of  appearing  to  get  this 
restriction  made.  Where,  however,  a  charge  has  been  given, 
and  the  persons  entitled  to  be  executors  pay  no  attention 
to  it,  either  by  confirming  or  by  renouncing  the  succession, 
they  may  be  found  liable  in  any  expenses  their  negligence  may 
occa8ion.((2) 

Actions  of  constitution  against  the  heir  of  a  deceased  debtor, 
with  the  view  of  afterwards  adjudging  heritage,  are  competent 
in  the  Sheriff  Court 

2.  Action  of  A^jadicatioit— An  action  of  adjudication  is 
the  means  by  which  an  heritable  estate  is  taken  in  payment  of 
a  debt ;  and  it  is  also  tised,  in  the  form  of  an  adjudication  in 
implement,  when  a  person  has  a  title  to  an  estate  of  an  in- 
complete kind,  and  the  person  from  whom  he  is  entitled  to 
exact  what  is  necessary  to  its  completion,  refuses  to  fulfil  the 
obligation  he  is  under.  All  ac^udications  in  use  were  at  one 
time  competent  in  the  Sheriff  Court,  but  since  1672  they 
have  been  competent  only  in  the  case  of  the  death  of  a  pro- 
prietor whose  heir  renounces  the  succession.(6)     Even  in  this 

(e)  Forrert  v.  Fonraeti  26th  Maj,      1867,  6H.161. 
1868,  1  M.  806.  (e)  Some   infonnation   m   to   wh«t 

{d)   DaTidaon  «•  dark,  18th  Boc»      adjndioatUma  wara  in  nie  prior  to  1672» 

SD 
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case,  however,  adjudications  are  now  scarcely  used  in  the  Sheriff 
Court ;  and  as  all  the  provisions  of  the  recent  Conveyancing 
Acts  have  been  adapted  with  a  view  to  the  Supreme  Courts 
alone,  the  use  of  adjudications  in  the  Sheriff  Courts  cannot  be 
recommended  until  the  matter  has  been  put  on  some  more 
satisflBictory  footing.  (/)  If  any  one  thinks  proper,  notwith- 
standing this  caution,  to  use  the  action  against  an  heir  who 
renounces,  there  does  not  seem  any  sufficient  ground  to  believe 
that  its  competency  would  not  be  sustained.  When  used, 
it  is  always  combined  with  an  action  of  constitution.  The 
prayer  begins  by  calling  on  the  heir  to  pay  the  debt ;  and  it 
asks  for  adjudication  of  the  heritage  in  the  event  only  of  the 
heir  producing  in  process  a  valid  renunciation  of  his  rights. 


Section  V. — ^Action  of  Count  and  Beckoning. 

The  action  of  Count  and  Beckoning,  which  is  an  ordinary 
action  commencing  by  petition,  is  an  action  in  which  the 
pursuer  concludes  against  the  defender  for  exhibition  of  all 
accounts  between  them,  and  for  payment  of  the  balance  due 
on  a  settlement  of  those  accounts.  The  action  usually  contains 
an  alternative  conclusion  for  payment  of  a  specified  sum  in  the 
event  of  no  accounting  taking  place ;  but  this  conclusion  is 
not  essential,  and  if  it  have  been  omitted  it  may  be  supplied 
on  an  amendment,  (a)     The  use  of  this  conclusion  is  to  enable 

and  M  to  the  state  of  the  law  then,  (/)  See  1  BeU's  Com.,  5th  ed,  701 ; 

win  be  fonnd,  by  those  who  haye  any  7th  ed.,  740;  Enkine,  ii,  12, 89;  1672, 

curiosity  in  such  mAttem,  in  the  Journal  c.  19. 

of  Jurisprudenoe,  to).  23,  pp.  540,  594,  (a)  Dobson  v,  Hoghson,  17th  Feb. 

and  648 )  and  toI.  24,  pp.  40  and  90.  1858,  20  D.  610.    The  usual  conditions 

The  accuracy  of  the  text  of  this  para-  as  to  expenses  on  amending  must  of 

graph  was  challenged  by  an  able  author-  course  be  complied  with. 
Hy»  but  I  haye  not  seen  xmsob  to  alter  it 
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the  pursuer  to  get  a  decree  for  a  definite  sum  in  the  event  of 
the  defender  failing  to  appear,  or  appearing  and  failing  to 
account  Should  the  accounting  be  gone  into,  the  sum 
specified  does  not  limit  the  pursuer's  claim  ;  but  he  gets  what- 
ever turns  out  to  be  due,  whether  it  be  less  or  more.  (6) 

In  an  action  of  count  and  reckoning  it  seems  necessary, 
where  the  defender  insists  on  it,  to  make  up  and  close  a  record 
before  ordering  production  of  the  accounts,  but  except  where 
the  defender  objects  to  account — ^upon  such  a  ground,  for 
example,  as  that  he  is  under  no  liability  to  do  so,  or  that  he 
has  already  done  so — ^this  course  is  inconvenient,  and  is  usually 
avoided.  .  Where  an  objection  to  account  is  to  be  stated, 
defences  must  be  lodged,  and  a  record  closed.  This  question 
ought  to  be  settled  first,  and  it  is  only  in  very  exceptional 
circumstances  that  the  court  would  order  the  accounts  to  be 
produced  while  the  right  to  see  them  was  unsettled.  A  deci- 
sion fixing  the  liability  to  account,  and  ordering  the  accounts 
to  be  produced,  would  probably  (as  being  an  order  ad  factv/m 
prcBstcmdvm)  be  held  to  be  appealable  without  leave.(c)  When 
the  accounts  have  been  ordered,— -either  in  respect  of  no 
defences  or  after  these  have  been  repelled  and  lodged, — ^the 
next  step  is  to  allow  the  pursuer,  if  so  advised,  to  lodge  objec- 
tions to  them,  and  the  defender  to  lodge  answers  thereto 
within  a  specified  period.(c2)  The  subsequent  steps  will 
depend  on  the  nature  of  the  objections  stated.  If  they  involve 
nothing  but  questions  of  law,  they  may  be  disposed  of  without 
further  procedure.  Where  other  questions  are  involved,  a 
remit  to  an  accountant,(e)  or  a  proof,  may,  according  to  cir- 
cumstances, be  proper.     As  a  rule,  investigation  will  not  be 

(6)  Spottiswoode  v.  Hopkirk,    17tli  (d)  A.  S.,  10th  July,  1889,  §  87. 

Not.  1858,  16  D.  69.  (<)  Ilrid.  §§  88  and  89. 

ie)  89  &  40  Yid  c  70,  §  27. 
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allowed  until  the  pursuer  has  stated  his  objections,  but  where 
his  interest  to  have  an  accounting  is  established,  and  he  can- 
not state  his  objections  without  it,  a  diligence  may  sometimes 
be  allowed  for  the  recovery  of  documents. 


Section  VI. — ^Action  of  Declabator. 

1.  Competency,  \  8.  Procedure, 

1.  Competency. — ^Actions  of  declarator  are  competent  under 
the  Sheriff  Court  Act  of  1877,  to  a  limited  extent.  'They  are 
competent,  firstly,  in  questions  of  heritable  right  or  title, 
where  the  value  of  the  subject  in  dispute  does  not  exceed  the 
sum  of  £50  by  the  year,  or  of  £1000 ;  and  secondly,  in 
questions  relating  to  the  property  in,  or  right  of  succession  to, 
moveables,  where  the  value  of  the  subject  in  dispute  does  not 
exceed  £1000.(a)  The  object  of  a  declarator  is  to  ask  the 
court  to  pronounce  a  decree  declaring  that  the  pursuer  has,  or 
that  the  defender  has  not,  a  certain  right.  In  regard  to  the 
rights  which  can  be  so  declared,  they  must  be  such  as  that,  on 
the  one  hand,  the  pursuer  has  an  immediate  practical  interest  to 
set  them  up,  and  the  defender,  on  the  other  hand,  has  a  corre- 
sponding interest  to  deny  them  ;  and  they  must  be  in  dispute.  (6) 
Declaratory  conclusions  are  usually  introductory  to  conclusions 
for  payment,  or  interdict,  or  ad  factum  proeatanchim;  and 
they  should  never  be  used  unless  it  be  seen  that  without  them 
the  practical  remedy  would  be  incomplete.  A  full  discussion 
of  when  declarators  are  competent  or  necessary  at  common 

(a)  40  &  41  Viot.  a  60,  §  8  (1)  mad         (6)  Lyle  v,  Balfour,  17th  Not.  1830» 
(2).    As  to  jnriidictioii,  see  eupra,  p.  54      9  S.  22. 
and  p.  64. 
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law  will  be  found  in  Mr.  Mackay's  Court  of  Session  Practice, 
vol.  ii.,  chap.  63,  but  it  is  unnecessary  to  resume  it  here.  The 
points  of  di£Sculty  have  mainly  arisen  because  in  the  Court  of 
Session  there  are  no  statutory  regulations  defining  when 
declarators  may  be  used;  but  as  the  statute  of  1877,  in 
giving  jurisdiction  to  the  Sheriff  Court,  has  defined  the  two 
cases  where  it  may  be  used,  it  is  apprehended  that  in  the 
lower  court  no  difficulties  can  occur. 

It  is  an  open  question  whether  under  the  Sheriff  Court 
Act  of  1838,  where  jurisdiction  is  given  in  servitudes,  declar- 
ators are  competent.(c)  If  they  are,  they  would  be  free  from 
the  restrictions  to  which  they  would  be  subject  under  the  Act 
of  1877,  and  would  be  conducted  throughout  as  ordinary 
actions. 

2.  Procedupe.— Declarators  under  the  Act  of  1877  are 
conducted  in  every  way  in  the  same  manner  as  ordinary 
actions,  save  in  one  or  two  points.  The  value  in  dispute 
should  be  set  forth,  so  as  to  show  that  there  is  jurisdiction 
under  the  Act.  If  any  question  be  raised  as  to  this,  the 
Sheriff  is  to  determine  it  in  (what  may  be  called)  a  summaiy 
manner.  The  defender,  if  he  wishes  to  raise  the  question, 
must  take  care  to  do  so  in  his  defences,  so  that,  if  it  be  decided 
against  him,  he  may  be  in  time  to  remove  the  case  to  the 
Court  of  Session  if  he  thinks  right  The  Sheriff  is  to  inquire 
into  the  point  in  such  a  way  as  he  thinks  expedient,  and  the 
decision  of  the  presiding  Sheriff  on  it  is  final.  If  he  finds 
that  the  value  is  too  great,  he  may  either  dismiss  the  action, 
or  (on  the  pursuer's  motion)  direct  it  to  be  transmitted  to  the 
Court  of  Se8sion.(cQ     If  the  objection  as  to  value  be  repelled^ 

(c)  1  &  2  Vict  a  119,  §  15,  supra,  p.  {d)  40  k  41  Vict.  c.  50,  §  10. 

65,  notfO  (a). 
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or  if  no  objection  be  taken,  a  record  is  made  up  in  the  usual 
manner.  The  defender  may,  however,  at  any  time,  either 
before  the  record  is  closed  or  within  six  days  after  the  closing, 
of  his  own  motion  remove  the  case  to  the  Court  of  Session. 
He  makes  this  motion  by  lodging  a  note  in  process  in  the 
statutory  form  praying  that  the  case  may  be  transmitted  to 
the  Court  of  Session.  Where  a  case  has  to  be  transmitted, 
either  on  this  motion  or  because  the  Sheriff  has  ordered  it,  on 
finding  the  value  too  large,  the  Sheriff-Clerk  forthwith  sends 
the  process  to  the  Keeper  of  the  Bolls  of  the  First  Division,  who 
(under  the  Lord  President's  directions)  marks  on  it  the  Division 
and  Lord  Ordinary  before  whom  it  is  to  depend,  and  transmits 
it  to  the  appropriate  depute-clerk.(6)  After  that  it  goes  on 
as  if  it  had  b^un  in  the  Court  of  Session,  though  a  defender, 
who  has  removed  a  cause,  may,  if  successful,  obtain  nothing 
but  such  expenses  as  he  would  have  obtained,  in  the  Sheriff 
Court.(/) 


Section  VIL — ^Action  of  Division. 

1.  DMnon  of  Commoniy.  I      3.  Divirion  and  Sale. 

8.  AeUon  of  Dwmon,  I 

Three  actions  of  division  are  now  competent  (under  the 
Act  of  1877)  in  the  Sheriff  Court.  These  are — (1)  the  action 
of  Division  of  a  Commonty,  (2)  the  one  usually  known  as  the 
action  of  Division,  and  (3)  the]  action  of  Division  and  Sale. 
The  value  of  the  "  subject  in  dispute,"  which  (it  is  presumed) 
means  the  common  property  to  be  divided,  must  not  exceed 
the  sum  of  £50  by  the  year,  or  £1000.(a)     The  provisions  as 

(e)  40  Jfc  41  Vict,  H  9  (1)  ud  1(H  (a)  40  ft  41  Yiot  c.  50,  §  8  (S). 

(/)  JM.  §  9  (2). 
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to  settling  the  value,  if  it  be  disputed,  and  as  to  removing  tbe 
cause  to  the  Court  of  Session,  are  in  all  respects  the- same  as 
those  just  explained  with  reference  to  actions  of  declarator. 
Actions  of  division  must  be  brought  in  the  Sheriff  Court 
of  the  county  in  which  the  common  property  is  situated,  in 
tbe  same  way  as  any  other  action  conoeming  heritage.  If  the 
property  lies  partly  within  two  jurisdictions^  there  is  apparently 
no  power  in  either  the  one  or  other  to  entertain  the  action. 


1.  Division  of  Oommonty. — ^Where  a  commonty  is  not 
worth  more  than  £1000  in  all,  or  £50  a-year,  any  one  of  the 
proprietors  in  common  may  call  the  others  into  the  Sheriff 
Court  to  have  it  divided,  (b)  The  procedure  in  similar  cases 
in  the  Court  of  Session  is  regulated  by  the  Act  of  Sederunt 
of  18th  June  1852,  and  its  provisions,  so  &r  as  they  can  be 
applied  to  Sheriff  Court  procedure,  should  be  followed.  In 
the  Court  of  Session  the  conclusions  of  the  summons  rehearse 
all  the  steps  of  procedure  which  have  to  be  taken,  but  to  do 
so  in  the  prayer  of  the  petition  in  the  Sheriff  Court  would  be 
inconsistent  with  the  Act  of  1876 ;  and  the  prayer  ought 
therefore  to  be  limited  to  the  remedies  asked — namely  (1) 
an  order  on  the  defenders  to  produce  their  titles  i  (2)  a 
declarator  that  the  common  ought  to  be  divided  among  tbe 
pursuer  and  defenders,  according  to  their  respective  rights 
and  interests ;  and  (3)  a  prayer  to  the  Sheriff  that  he  would 
cause  it  to  be  so  divided,  and  direct  the  divisions  falling  to 
each  proprietor  to  be  properly  marked  off.  The  conclusions 
usual  in  a  Court  of  Session  action,  praying  that  evidence  be 
taken  as  to  the  extent  of  the  common,  its  nature,  or  the 
interests  of  the  competing  claimants  in  it,  and  that  remits  be 
made  to  valuators  and  surveyors  seem  all  out  of  place.     The 

(h)  1695  e.  8S  ;  40  ft  41  Vict  c.  50,  §  8  (8). 
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condescendence  describes  the  commonty  (with  reference  to  a 
plan),  sets  forth  the  pursuer^s  title  and  interest,  and  concludes 
with  his  claim.(c)  It  should  also  set  forth  the  value  of  the 
commonty.(c!) 

The  petition  will  be  served  like  an  ordinary  petition.  Each 
defender  who  appears  lodges  defences,  setting  forth — (1)  the 
nature  of  his  right  and  interest,  and  (2)  the  extent  of  his 
claim.  He  should  also  produce  his  titles.  Against  any 
defenders  who  fail  to  do  so,  as  well  as  against  those  who  do 
not  enter  appearance,  an  order  will  be  pronounced  appointing 
their  production.  If  it  be  found  that  all  parties  are  agreed  as 
to  the  division  of  the  common,  and  as  to  the  extent  of  their 
respective  interests  and  claims,  the  making  of  a  record  seems 
unnecessary ;  but  if  there  be  disputes  on  these  points,  a  record 
must  be  made  up  and  those  points  decided.  The  Sheriff  will 
then  consider  what  proof  should  be  allowed.  The  next  step 
will  be  to  remit  to  a  surveyor,  or  other  man  of  skill,  to 
examine  the  common  and  prepare  a  scheme  of  division,  with 
a  relative  plan.  If  parties  do  not  acquiesce  in  this  scheme, 
objections  and  answers  will  be  ordered.  After  these  are  dis- 
posed of,  there  must  be  a  remit  to  prepare  a  final  scheme  of 
division,  unless  the  parties  agree  upon  one,  or  agree  to  draft 
the  final  interlocutor.  The  decree  has  the  effect  of  a  convey- 
ance to  the  parties,  and  (like  one)  may  be  recorded  in  the 
Register  of  Sasin^s,  under  the  Conveyancing  Act  of  1874.(e) 


2.  Action  of  Division. — This  is  also  an  action  relating  to 
heritable  property,  and  is  competent  when  within  the  value 
above  explained.  It  is  the  form  taken  when  one  of  several 
joint  proprietors  desires  to  have  the  joint  property  divided, 

(e)  A.  S.,  18th  June,  1852  ;  Juridical  {d)  Supra,  p.  405. 

Stylei,  2iid  ed.,  toL  8,  p.  149.  (e)  87  k  88  Yict  c.  94,  |  85. 
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and  to  have  his  share  set  aside  to  him.  The  form  of  petition 
will  be  much  like  that  used  for  a  division  of  commonly ;  but 
in  adapting  the  Court  of  Session  summons  to  the  Sheriff 
Court  the  same  caution  is  needed — namely,  that  the  prayer 
should  not  call  for  the  steps  of  procedure,  but  simply  for  the 
remedy.  (/)  The  essential  conclusious  seem  to  be — (1)  one  of 
declarator,  that  there  ought  to  be  a  division;  (2)  one  praying 
the  Sheriff  to  cause  the  division  to  be  made  and  properly 
marked  out,  or  otherwise  defined ;  and  (3)  one  that  the 
defenders  should  be  ordained  to  execute  all  deeds  necessary  to 
complete  the  titles  of  the  parties  to  their  respective  portions. 
The  action  is  conducted  like  an  ordinary  action.  All  the  pro- 
prietors must  be  called,  and  if  they  do  not  agree  on  a  scheme 
of  division,  a  remit  must  be  made  to  a  practical  man  to  pre- 
pare one.  The  parties,  after  being  allowed  to  lodge  objec- 
tions and  answers,  if  they  think  fit,  are  then  heard  upon  the 
scheme,  after  which  decree  of  division  is  pronounced.  The 
decree  can  be  recorded  in  the  Register  of  Sasines,  under  the 
Conveyancing  Act  of  1874,  which  gives  to  it  the  effect  of  a 
conveyance,(9)  and  in  this  way  it  may  often  be  unnecessaiy 
to  take  any  steps  under  the  conclusion  of  the  petition  for 
ordaining  the  parties  to  execute  the  deeds  necessary  to  com- 
plete the  titles.  From  many  causes  it  is,  however,  so  difficult 
as  a  rule  to  divide  joint  property  equitably,  or  without  causing 
great  loss,  that  the  action  is  almost  always  combined .  with  a 
conclusion  for  sale,  forming  the  action  known  as  one  of  divi- 
sion  and  sale. 

3.  Diyision  and   Sale. — ^This   action   (competent   likewise 
within  the  limit  of  value   above  explained)   resembles   the 

(/)  Juridical  Stylen,  2nd  ed.,  vol.  iii.  (^)  87  &  38  Viot  c.  94,  §  85. 

p.  146. 
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action  of  division;  but  it  proceeds  upon  the  narrative  that 
the  subjects  are  such  that  an  actual  division  is  either  im- 
possible, or  would  be  attended  with  great  loss,  and  it  prays 
for  a  judicial  sale  of  them  and  for  a  division  of  the  proceeds. 
The  essential  conclusions  seem  to  be — (1)  one  for  declarator 
that  the  subjects  should  be  sold  and  the  price  divided ;  (2) 
one  praying  the  Court  to  direct  these  things  to  be  done ;  and 
(3)  one  praying  that  the  parties  should  be  ordained  to  execute 
the  deeds  necessary  to  complete  the  purchaser's  title.  If 
the  defenders  appear  and  admit  that  the  sale  should  take 
place,  the  requisite  orders  would  be  pronounced  at  once ;  but 
if  they  should  not  appear,  proof  should  be  led  to  show 
the  expediency  of  that  course — ^that  is,  to  show  that  the 
subject  either  cannot  be  divided  at  all,  or  only  with  great 
loss.  (A)  It  is  usual  to  appoint  some  person  to  draw  up  or 
revise  the  articles  of  roup,  and  to  appoint  the  sale  to  be 
carried  out  at  his  sight.  The  interlocutor  authorising  the 
sale  should  provide  for  reasonable  notice  by  advertisement  or 
otherwise  ;  and  a  clause  authorising  any  one  of  the  parties  to 
the  action  to  purchase  is  often  inserted. 

{h)  Beirs  Lectures  on  Conveyancing,      Practice,    toL  iL    p.  807  ;    Juridical 
3rd  ed.,   p.  881  ;   Biyden  v,  Gibion,      Styles,  2nd  ed.,  yoI.  iii  p.  147. 
4th  Feb.  1887,  15  S.  486 ;  Mackay's 
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Section  YIQ. — Pboceebinqs  concehiong  Ecclesiastical 

Buildings  and  Glebes. 


1.  Ecdenait%ealBuilding$andGW>e$ 

Act,  1868. 

2.  Haw  Froeeedingi  removed  from 

the  PresbyUry. 


3.  Conduct  of  Proceedingi  in  Sheriff 

Court 

4.  Appeal  from  the  Sheriff. 


1.  Ecclesiastical  Buildings  and  Olebes  Act,  1868.— By  the 

Ecclesiastical  Buildings  and  Glebes  Act  of  1868  certain  pro- 
ceedings which  were  formerly  commenced  and  concluded  in 
the  Presbyteries  of  the  Established  Church  of  Scotland  can 
now  be  removed  from  those  tribunals  to  the  Court  of  the 
Sheriff  at  any  time  that  any  of  the  interested  parties  becomes 
dissatisfied  with  their  determination. 

The  proceedings  in  question  are  those  relating  to  the  build- 
ing, rebuilding,  repairing,  adding  to,  or  making  other  altera- 
tions on  churches  or  manses,  or  to  the  designing  or  excambing 
of  sites  for  those  buildings,  or  of  glebes,  or  of  additions  to 
glebes,  or  of  sites  for  churchyards,  or  additions  to  churchyards, 
and  proceedings  relating  to  the  suitable  maintenance  of  all 
such  subjects,  specially  including  the  building  or  repairing  of 
churchyard  walls,  (a) 

2.  How  Proceedings  Bemoyed  from  the  Presbytery.— The 
proceedings  are  to  be  begun  before  the  Presbytery  in  the 
manner  hitherto  in  use ;  but  upon  any  order,  finding,  judg- 
ment^ interlocutor,  or  decree  being  pronounced  by  the  Presby- 

(a)  81    ft    82    Viet    c.    96.     Even  under  this  Act  is  the  Appropriate  meftof 

tbongli  the  order  oompUuned  of  be  pro-  of  Beeking  redien  ;  Heritors  of  Pitslige 

nounced  by  the  Presbytery  inoidentally  v.  Gr^gor,  18th  June,  1879,  6  R.  1068. 
in  an  incompetent  proceeding,  an  appeal 
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tery  with  which  the  minister  of  the  parish,  or  any  heritor, 
shall  be  dissatisfied,  he  may  appeal  the  whole  cause  within 
twenty  days  from  the  date  of  the  deliverance.(6)  K  the  appeal 
be  not  taken  within  the  proper  time,  the  proceedings  are 
final,  unless,  indeed,  the  Presbytery  have  been  guilty  of  "  a 
serious  violation  of  the  ordinary  rules  "  for  the  administration 
of  justice,  "  whereby  iniquity  or  injustice  has  resulted. "(c) 

The  appeal  is  taken  by  presenting  a  summary  petition 
(which  may  be  in  the  ordinary  form)  to  the  Sheriff  of  the 
county  in  which  the  parish  is  situated,  praying  him  to  stay 
the  proceedings  before  the  Presbytery,  and  to  dispose  of  the 
same  himself.  If  the  parish  is  in  more  than  one  county, 
the  petition  may  be  presented  to  and  disposed  of  by  the 
Sheriff  of  eitheT,(d) 

The  petition  is  to  be  intimated,  within  ten  days  of  pre- 
sentation, to  the  heritors  and  their  clerk,  to  the  minister  of 
the  parish,  and  to  the  Clerk  of  the  Presbytery,  by  circular, 
in  the  manner  provided  for  in  the  statute.(6)  This  intima- 
tion is  to  be  made  by  the  petitioner's  agent  without  any 
special  order ;  but  the  Sheriff  must  satisfy  himself  that  it  has 
been  duly  made,  and  if  he  discover  any  defect  he  must  cause 
it  to  be  remedied.  (/) 

When  the  appeal  is  duly  made  and  insisted  in,(^)  it  has 
the  effect  of  staying  any  further  progress  before  the  Presbytery, 
and  the  proceedings  must  be  concluded  before  the  Sheriff 
Court,  or  (under  appeal  from  it)  by  the  Lord  Ordinary.     On 

(()  Act,  §  8.  the  drcolars  to  them. 

(c)  Walker  v.  Arbroath  Presbytery,  (/)  Act,  §  6. 

1st  March,  1876,  3  R.  498.  {g)  If  the  oxiginal  appellant  do  not 

{d)  Act,  §  4.  insist  in  the  appeal,  the  minister,  or  any 

(«)  Act,  §  5.    If  the  heritors  exoeed  heritor,  or  the  heritors*  dork,  or  the 

forty,  notice  on  the  church  door  and  Presbyteiy  cleric,  may  insist  on  it  Act, 

advertisement  may  be  substituted  for  |  8. 
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the  appeal  being  intimated,  the  Presbjrtery  clerk  will  have  to 
transmit  to  the  Sheriff-Clerk  the  previous  proceedings,  in  the 
same  way  as  any  other  Court  would  have  to  do  on  an  appeal 
being  taken  from  it.  Of  the  references  to  the  proceedings 
contained  in  minute  books  or  other  books  belonging  to  the 
Presbytery,  the  appellant  will  have  to  produce  certified  copies. 

3.  Conduct  ofPtoceedings  in  Sheriff  Oourt —The  Sheriff's 
first  duty  in  the  petition  is  to  inquire  into  the  circumstances, 
and  hear  the  parties  or  their  agents.  This  he  is  to  do  without 
written  pleadings,  unless  he  sees  fit  specially  to  order  them. 
He  is  to  take  a  note  of  the  proceedings,  and  of  any  evidence 
which  may  be  led  before  him,  and  then  he  is  to  dispose  of  the 
petition  as  shall  be  just  (A)  In  addition  to  the  general  regula- 
tions, of  which  the  substance  has  here  been  given,  the  Act 
contains  special  regulations  as  to  how  the  inquiry  is  to  be  made 
in  each  of  the  several  kinds  of  proceedings  with  which  the 
Act  deals,  but  these  it  would  be  needless  to  repeat  here.  The 
Sheriff  may  dispose  of  all  questions  of  expenses,  (t) 

4.  Appeal  from  the  Sheriff— All  deliverances  by  .  the 
Sheriff  are  final  and  conclusive,  and  not  subject  to  review, 
unless  an  appeal  shall  be  taken  to  the  Lord  Ordinary,  As 
there  is  no  appeal  except  that  given  by  the  statute,  there  is 
none  to  the  Inner  House  of  the  Court  of  Session,  (^')  and  upon 
the  same  principle  there  will  be  no  appeal  from  the  Sheriff- 
Substitute  to  the  principal  Sheriff.(^)  The  statutory  appeal 
from  the  Sheriff  to  the  Lord  Ordinary  may  be  written  on 
the  end  or  margin  of  the  deliverance,  or  be  contained  in  a 

{h)  Act,  i§  7  And  8.  jniudiotion  the  Court  of  Senxon  might 

(t)  Act,  1 16.  quMh  ;  Reid  v.  Arbroath  PNsbjtezy^ 

0')  HeritoTB  of  Pitriigov.Gregor,18th  18th  March,1883,  20  S.  L.  R,  499, 

Juna^  1879,  6  R  1062.    For  excoBS  of  {k)  Supra,  p.  875. 
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separate  note,  duly  signed  by  the  appellent  or  his  agent,  and 
dated.(Q     It  must  be  taken  within  twenty  days  of  the  date  of 
the  deliverance  ;(m)  and  the  Sheriff-Cleik  must,  within  two 
days  of  the  appeal  being  taken,  give  notice  to  the  respondent, 
and  transmit  the  process  to  the  Depnte-Clerk  of  Session,  (n) 
The  effect  of  an  appeal  is  to  transfer  the  whole  cause  to  the 
Lord  Ordinary,  and  to  give  him  the  full  powers  which  the 
Sheriff  could  have  exercised,  in  so  fiir  as  those  are  not  limited 
by  deliverances  which  have  become  final     Counter  appeals 
are  unnecessary,  and  any  party  interested  may  insist  in  an 
appeal  if  the   original   appellant  withdraw.(o)     The  appeal 
appears  to  have  the  effect  of  removing  the  action  entirely  to 
the  Lord  Ordinary,  and  of  requiring  the  proceedings  to  be 
carried  on  before  him  to  their  termination. 


Section  IK. — ^Pboceedings  between  Employees  and 

Workmen. 


1.  Etnployeri   and    Worhnun   Aet^ 

1875. 
SL  Ordinary  Cowrt  {Workmen). 


a  SmaU-Debt  Court  (Warhmm). 

4.  SmaOrDOt  (hurt  (ApprerUieea). 

5.  Emplayert  Liability  Act,  1880. 


When  the  first  edition  of  this  work  was  published  in  1869 
there  was  in  use  in  the  Sheriff  Courts  a  form  of  civil  proceeding 
at  common  law  by  which  a  master  could  sue  a  servant  for 
specific  implement'  of  a  contract  of  service,  and  could,  in  the 
event  of  the  servant's  failure  to  obey  the  decree,  imprison  him. 
The  second  edition  of  this  work  was  published  so  soon  after 

(Q  Act,  §  16.  (n)  Act,  §  19. 

(m)  Act,   I  17.    During  this   tame  (o)  Act,  §§  18  Mid  20. 

extnct  is  incompetent 
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the  passing  of  the  Employers  and  Workmen  Act  of  1875, 
that  there  was  no  time  for  the  pronouncing  of  any  decision,  or 
the  establishment  of  any  practice,  to  interpret  its  terms. 
I  accordingly  retained  in  it  the  account  of  the  old  common  law 
proceeding,  but  added  my  opinion  that  it  was  practically  super- 
seded by  the  new  statute,  and  was  so  alien  to  its  spirit,  that 
although  not  expressly  prohibited,  further  resort  to  it  was 
unsafe.  Subsequent  practice  has  amply  confirmed  this  view, 
and  although  the  opportunity  has  thus  been  wanting  for  the 
Supreme  Court  to  give  an  opinion  upon  it.  Lord  Fraser,  who 
is  an  eminent  authority,  has  pronounced  against  the  compe- 
tency, (a)  I  accordingly  omit  the  common  law  proceeding  from 
this  edition,  and  give  only  those  special  proceedings  between 
masters  and  workmen  which  are  authorised  by  statute. 

1.  Employers  and  Workmen  Act,  1876.— The  proceedings 
between  master  and  servant  or  apprentices  being  actions 
founded  on  contract,  are  in  general  actions  of  the  ordinary 
kind,  but  in  certain  cases  the  powers  of  the  Sheriff  in  dealing 
with  them  have  been  considerably  enlarged  by  the  Employers 
and  Workmen  Act  of  1875.  This  Act  may  be  popularly 
described  as  an  Act  for  giving  to  the  Sheri&  in  the  cases  to 
which  it  applies  the  power  of  arbiters,  so  that  they  may,  in  the 
particular  case  before  them,  settle  (according  to  law)  the  whole 
dispute  between  the  parties.  The  Act  makes  no  change  in 
the  ordinary  forms  of  process,  except  indirectly  where  it  may 
be  necessary  to  take  some  additional  step  in  order  to  give 
effect  to  its  provisions.  As  the  Act  is  one  of  a  civil  nature 
and  of  a  remedial  description,  it  would  appear  unnecessary  for 
either  party  to  set  it  forth  or  plead  it  specially.  It  would 
seem  to  be  for  the  Court  to  apply  it  to  the  cases  which  &11 

(a)  Third  edition  of  MMter  Mid  SenrMit,  p.  874. 
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under  it,   without  its  being  expressly  founded  on  by  either 
party.  (6) 

2.  Ordinary  Court  (Workmen).— The  Act  applies  to  all 
proceedings  before  the  Sheriff's  ordinary  Court  in  relation  to 
any  dispute  between  an  employer  and  a  workman,  arising  out 
of  or  incidental  to  their  relation  as  such  (§§  3  and  14).  The 
expression  **  workman/'  however,  is  used  in  the  Act  in  a 
limited  meaning.  It  does  not  include  seamen  (§  13),  who  are 
left  to  be  dealt  with  under  the  Merchant  Shipping  Acts,  under 
which  the  proceedings  are  more  of  a  penal  character.  Neither 
does  it  include  domestic  or  menial  servants,  who  are  left  to  the 
common  law.  It  includes  "  any  person  who,  being  a  labourer, 
servant  in  husbandry,  journeyman,  artificer,  handicraftsman, 
miner,  or  otherwise  engaged  in  manual  labour,  whether  under 
the  age  of  twenty-one  years  or  above  that  age,  has  entered  into 
or  works  under  a  contract  with  an  employer."  The  contract 
may  be  "  express  or  implied,  oral  or  in  writing,"  it  may  ''  be  a 
contract  of  service  or  a  contract  personally  to  execute  any  work 
or  labour"  (§10). 

When  there  is  a  dispute  in  the  ordinary  Court,  to  which  the 
Act  applies,  the  powers  of  the  Court  extend  to  the  three  follow- 
ing particulars  (more  fully  explained  in  the  Act  itself)  : — ^It 
may  adjust  and  set  off  all  claims  and  counter  claims,  whether 
liquid  or  illiquid ;  (2)  it  may  rescind  the  contract,  apportion 
wages,  and  award  damages  ;  and  (3)  in  place  of  giving  damages, 
it  may,  if  both  parties  be  willing,  accept  security  for  tlie  per- 
formance of  the  contract  (§  3). 

In  the  ordinary  Court,  there  being  no  alteration  made  on 
the  ordinary  forms  of  process,  the  proceedings  commence  by 
petition,  according  to  the  common  practice.     There  will  be  a 

(()  88  k  89  Vict  a  90. 
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record  and  proof  as  usual,  and  the  powers  of  appeal  will 
remain  unaltered. 

3.  Small-Debt  Oonrt  (Workmen).— The  Act  applies  to  dis- 
putes between  employers  and  workmen  brought  in  the  Small- 
Debt  Court,  where  the  sum  claimed  does  not  exceed  £10.  In 
such  actions  the  Sheriff  may  exercise  the  powers  conferred  by 
the  Act  on  him  for  the  ordinary  Court,  provided  that  he  do  not 
make  any  order  for  the  pajrment  of  any  sum  exceeding  £10 
(exclusive  of  costs),  and  shall  not  require  security  for  any  larger 
sum  (§  4).  The  proceedings  will,  as  at  present,  commence  in 
general  by  summons,  and  be  entered  like  other  small-debt 
actions  in  the  book  kept  for  recording  them.  No  notice  is 
required  of  any  claim  of  set  off,  or  counter  claim,  (c)  The 
Act  authorises  the  Sheriff  to  pronounce  in  the  Small-Debt 
Court  all  orders  necessary  for  carrying  its  provisions  out  (§  14), 
and  there  is  no  review  of  his  decision.  (cQ 

4  Small-Debt  Court  (Apprentices).— The  apprentices  to 
whom  the  Act  applies  are  those  apprenticed  to  the  business  of 
workman  (as  defined  by  it)  upon  whose  binding  either  no 
premium  at  all  or  a  premium  less  than  £25  has  been  paid(6) 
It  also  applies  to  apprentices  bound  under  the  provisions  of 
the  Acts  relating  to  the  reUef  of  the  poor  (§  12).  It  does  not 
apply  to  apprentices  to  sea  service  (§  13). 

AH  disputes  between  apprentices  to  whom  the  Act  applies, 
and  their  masters,  arising  out  of  or  incidental  to  their  relation 
as  such,  may  be  heard  and  determined  in  the  Small-Debt 
Court  (§§  5  and  14).    In  such  disputes  the  Sheriff  has  the  same 

[e)  A.  S.,  29(h  Jan.  1876.  (e)  It  Beems  to  be  implied  that  the 

{d)  Wilson  V.  Glasgow  Tramway  Ca,      oontnot   of    apprenticeship    must    be 
22nd  Jane,  1878,  5  K.  981.  written. 

2£ 
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powers  as  if  the  dispute  were  between  employer  and  workman, 
and  has,  in  addition  to  them,  the  following  powers  : — (1)  To 
order  the  apprentice  to  perform  his  duties  during  the  appren- 
ticeship ;  and  (2)  when  he  rescinds  the  contract,  to  order  the 
whole  or  any  part  of  the  premium  to  be  paid  back.  If  the 
apprentice  do  not  fulfil  an  order  to  perform  his  duties,  he  may, 
on  the  lapse  of  not  less  than  a  month  from  its  date,  be  ordered 
to  be  imprisoned  for  a  period  not  exceeding  fourteen  days. 
The  order  and  imprisonment  may  apparently  be  renewed  from 
time  to  time  (§  6).  If  there  be  a  cautioner  for  the  apprentice, 
he  may  be  summoned  to  attend  the  hearing,  and  ordered  to 
pay  damages  not  exceeding  the  limit  (if  any)  to  which  he  is 
liable  under  his  bond  (§  7).  When  the  apprentice  fails  to 
^ppeaf  in  England,  he  may  be.  apprehended  under  the  "  Sum- 
mary Jurisdiction  Act"  (11  &  12  Vict.  c.  43),  and  power  to 
issue  a  warrant  to  the  same  effect  is  conferred  on  the  Sheriff 
in  the  Small-Debt  Court  (§§  9  and  14). 

The  Small-Debt  Court  has  its  usual  power  of  directing  any 
payment  to  be  made  by  instalments,  but  it  has  (in  addition) 
a  power  to  rescind  or  vary  the  order  from  time  to  time. 
As  the  Act  (§  9)  is  worded,  it  would  look  as  if  the  Sheriff 
had  power  to  cancel  the  order  altogether,  but  it  is  probably 
only  meant  that  he  should  have  power  to  alter  the  part*  relat- 
ing to  the  instalments.  (/) 

5.  Employers  Liability  Act,  1880.—  In  actions  brought 
under  the  Employers  Liability  Act  of  1880,  there  are  pro- 
visions as  to  the  jurisdiction  of  the  Sheriff  Court  so  peculiar 

(/)  FormB  for  these  various  proceed-  fulfil  a  contract  may  still  be  competent, 

logs  will  be  found  in  the  A.  S.,  29th  m  being  Tuxder  a  decree  ad  factum  prtB" 

January,  1876,  but  in  using  them  now  atcmdum,  imprisonment  for  failure  to 

it    must    be    remembered   that  while  pay  any  sum  of  money  will  now  be 

imprisonment  for  not  obeying  an  order  to  incompetent  (48  &  44  Vict.  c.  84,  §  4). 
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as  to  require  notice.  By  that  Act  it  is  provided  that  in  certain 
cases  (defined  in  it)  where  personal  injury  is  caused  to  a 
workman,  and  where  the  workman,  or  his  personal  repre- 
sentatives, shall  give  notice  within  six  weeks,  and  shall  raise 
in  the  Sheriff  Court,  within  six  months  in  the  case  of  a  lesser 
injury,  or  within  twelve  months  after  death,  in  the  case  of  its 
happening,  an  action  for  damages  ;  then  the  pursuer  shall — 

(1)  have  ''the  same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  workman  had  not  been  a  work- 
man of  nor  in  the  service  of  the  employer,  nor  engaged  in  his 
work ; "  and  (2)  may  recover  a  sum  not  exceeding  the 
equivalent  of  the  estimated  earnings  of  a  workman  of  the 
same  grade  during  the  three  years  preceding  the  injuiy.i[^) 
This  Act  is  therefore  one  which — (1)  makes  a  certain  defence 
no  longer  available  to  the  employer  in  certain  cases ;   and 

(2)  limits  the  amount  of  damages  which  may  be  awarded 
when  that  happens.  It  would  appear,  therefore,  that  the 
defence  in  question  is  still  available  in  all  actions  commenced 
in  the  Court  of  Session,  and — ^to  the  effect  of  preventing 
an  award  of  more  than  three  years'  earnings — in  all  actions 
whatever.  As  the  effect  of  the  statute  is  in  the  first  place  to- 
exclude  a  defence,  it  would  appear  that  it  ought  to  be  pleaded 
in  the  petition,  and  this  has  been  the  idea  of  the  Legislature, 
as  there  are  more  than  one  reference  in  the  Act  to  actions 
brought  "  under  "  it.  The  practitioner,  in  any  view,  would  do 
well  not  to  omit  founding  on  the  Act,  as  the  penalty  of 
omission  may  be  serious  in  an  action  which  must  be  brought 
within  a  limited  time.  When  brought  in  the  Sheriff  Court, 
the  action  may  be  removed  to  the  Court  of  Session,  not  only 
in  the  ordinary  way  (for  jury  trial),  when  it  sues  for  more 
than  £40  ;  but  also  under  the  Act  of  1877,  (apparently)  what- 

(g)  48  k  44  Vict  c.  42,  §§  1,  8,  and  4. 
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eyer  be  the  value  at  stake.  (A)  The  mode  of  removing  actions 
under  the  last-named  Act  has  already  been  explained.  (^)  In 
any  case  when  the  action  reaches  the  Court  of  Session,  it 
must  be  tried  by  jury,  unless  the  parties  consent,  or  special 
cause  to  the  contrary  be  shown.(j)  In  the  SheriflF  Courts 
there  is  a  power  to  call  in  assessors  to  fix  the  amount  of 
compensation ;  but  it  has  remained  inoperative  from  want  of 
machinery  to  carry  it  out. 


Section  X. — Proceedings  with  Reference  to  Entailed 

Estates. 


1.  What  Proceedings  competent. 

2.  Feuing  under  Act  of  1868. 

3.  Conditions    on    which   Feuing 

competent, 

4.  Wh(U  Lands  may  he  Feued, 

5.  What  Authority  to  Feu  obtained, 

6.  Appeal  from  Sheriff* s  Decree, 


7.  CharterSj  Scy  to  he  Recorded, 

8.  Feuing  under  Acts  of  1840  and 

1882. 

9.  Leasing  Entailed  Lands, 

10.  Petitions    concerning   Improve- 

ments, 

11.  Exchange  of  Entailed  Lands. 


1.  What  Proceedings  competent.— Several  proceedings  with 
reference  to  entailed  properties  are  competent  in  the  Sheriff 
Court  Among  these  are  petitions  for  authority — (1)  to  feu  for 
building  purposes  under  the  Act,  1868  ;(a)  (2)  to  feu  for 
churches,  schools,  and  other  purposes  under  the  Act  of  1840, 
and  for  scientific  purposes  under  the  Act  of  1 88 2 ;(&)  (3)  to  lease 
under  any  of  the  Entail  Acts  ;(c)  (4)  to  charge  with  improve- 


{h)  48  ft  44  Vict  e.  42,  §  6  (1  and  3) 
Morriiion  v.  Baird,  2nd  Deo.  1882,  10 

R.  271. 
(t)  Supra,  p.  406. 
{j)  M*Avoy  «.  YoQSg'i  Pvaffin  Co., 


5ih  Nov.  1881,  9  R.  100. 
(a)  Infraj  Articles  2  to  7. 
(6)  Infra,  art.  8. 
(c)  Infra,  art.  9, 
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raent  expenditure  of  all  kinds  ;(d)  and  (5)  to  excamb  portions 
under  300  acres  in  extent  (6)  Petitions  to  entail,  or  disentail ; 
to  sell;  to  charge  with  provisions  or  debt«  for  other  than 
improvement  purposes ;  and  to  uplift,  and  apply,  or  acquire 
consigned  money,  or  money  held  in  trust ;  are  incompetent. 

2.  Feuinff  under  Act  of  1868.— The  Entail  Amendment 
Act  of  1868,(/)  gives  power  to  heirs  of  entail  in  possession  to 
grant  building  feus,  or  dispositions  under  reservation  of  a 
ground-annual,  of  certain  parts  of  the  entailed  estates.  The 
power  may  be  exercised  notwithstanding  any  prohibitions  or 
limitations  in  the  deed  of  entail,  or  in  any  Act  of  Parliament. 
If  granted  to  the  heir  in  possession  the  power  is  available  to 
any  succeeding  heir,(gf)  but  there  is  a  doubt  whether  the 
application  can  be  made  in  the  Sheriff  Court  in  the  case  where 
the  heir  in  possession  is  a  minor,  or  subject  to  a  legal  inca- 
pacity. (A) 


3.  Conditions  on  which  Feuin;  competent.— Subject  to 

the  limitations  afterwards  explained,  any  entailed  lands  may 
be  feued,  but  it  is  only  when  the  estate  is  held  by  burgage 
tenure  that  dispositions  on  payment  of  a  ground-annual  are 
competent  The  annual  payment  in  every  case  must  be  fair 
and  adequate,  and  no  grassum,  fine,  or  consideration  of  any 
kind,  except  the  annual  payments,  must  be  taken.  Under  the 
Conveyancing  Act  of  1874,  even  the  nominal  casualty  of  one 
penny  on  the  entry  of  an  heir  or  singular  successor  which  the 

(d)  In/ray  art.  10.  of  the  very  excellent  and  useful  edition 

(«)  /n/ro,  art.  11.  of  the  Act  of  1882  by  Mr.  John  Philp 

(/)  81  &  32  Vict  84,  §  3,  4  &  5.  Wood,  W.S.     In  certain  circumstances 

{g)  45  k  46  Vict  c.  53,  §  6  (3).  a  factor  loco  abaentit  may  apply  ;  see 

{h)  Ibid,  §  11  ;  and  note  at  page  16  Act  of  1882,  §  14. 
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Act  of  1868  permitted,  cannot  now  be  exacted. (i)  The 
contract  (whether  feu-charter,  lease,  or  disposition)  must  con- 
tain  such  conditions  as  the  Sheriff  thinks  essential  for  securing 
the  annual  payment,  and  a  condition  that  buildings  of  the 
annual  value  of  at  least  double  the  annual  payment  be  erected 
within  five  years  of  its  date,  and  thereafter  kept  in  good, 
tenantable,  and  sufficient  repair.(y)  The  contract  must  also 
contain  any  other  conditions  to  which  the  Sheriff  may  see  fit 

■ 

to  subject  it  The  Act  declares  that  if  any  fine  be  taken,  or 
that  if  buildings  be  not  erected  and  kept  in  repair  as  required, 
the  contract  shall  be  null  and  void.  (A;) 

4.  What  Lands  may  be  Feued.— The  lands  thus  to  be 
feued,  or  disponed,  may  consist  of  any  part  of  the  entailed 
estate,  excepting  the  garden,  orchards,  policies,  or  enclosures 
adjacent  to  or  in  connection  with  the  manor  place,  in  so  fur  as 
such  garden,  orchards,  policies,  or  enclosures  are  necessary  to 
the  amenity  of  the  manor  place.  Minerals,  and  the  right  of 
working  the  same,  are  specially  reserved  from  the  power  to 
feu  or  dispone ;  and  under  leases  the  law  would  reserve 
them. 

5.  How  Authority  to  Feu  obtained.— The  authority  to  feu, 
or  dispone  in  this  way,  is  obtained  by  the  heir  in  possession 
presenting  an  application  to  the  Sheriff  of  the  county  within 
which  the  entailed  estate,  or  the  part  proposed  to  be  dealt 
with,  is  situated.  No  form  for  this  petition  is  prescribed, 
but  it  will  be  safest  to  present  it  in  that  prescribed  by  the  Act 
of  1876. (Q    The  condescendence  will  naturally  refer  to  the  Act, 

({)  37  ft  88  Vict  c.  94,  §  28.  equivalent ;  Stewart  v,  Murdoch,  27th 

{/)  The  stipulation  must  be  for  build-  Jan.  1882,  9  R.  468. 

ingB  to  be  hereafter  erected,  as  bnildinjirB  (k)  31  ft  82  Vict  c.  84,  §§  8,  4,  and  5. 

already  erected  cannot    be    taken  as  (0  Supra,  p.  370. 
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and  then  8et  forth  the  lands  that  are  proposed  to  be  dealt 
with,  the  petitioner's  title  to  them,  the  name  and  designation 
of  the  next  heir,  the  conditions  on  which  it  is  proposed  to  feu 
or  dispone,  and  the  annual  payment  that  it  is  proposed  to 
exact.  The  prayer  may  be — (1)  for  an  order  to  intimate  to  the 
next  heir,  (2)  for  a  remit  to  persons  of  skill  (whose  names 
should  not  be  suggested)  to  examine  and  report,  and  (3) 
for  authority  to  feu  or  dispone  (taking  the  words  from  the 
Act,  and  using  the  alternative  desired)  the  specified  lands  on 
the  conditions  set  forth.  Notice  of  this  application  must  be 
given  to  the  next  heir  of  entail  in  such  manner  as  the  Sheriff 
shall  deem  proper.  If  the  next  heir  be  under  age;  or  subject 
to  any  legal  incapacity,  the  Sheriff  is  to  appoint  a  tutor  or 
curator  ad  litem  to  attend  to  his  interests.  As  the  interest 
of  the  next  heir  may  be  opposed  to  that  of  the  petitioner,  care 
should  be  taken  not  to  appoint  any  one  to  the  office  who  is 
suggested  by,  or  far  less,  connected  with,  him  or  his  agents,  (m) 
The  next  step  is  to  remit  to  one  or  more  skilled  persons  to 
inquire  and  report — (1)  as  to  the  value  of  the  lands  proposed 
to  be  dealt  with,  and  (2)  whether,  from  their  position  or  other- 
wise, they  may  or  ought  to  be  so  dealt  with  in  terms  of  the 
Act,  either  in  whole  or  in  lots.  On  the  skilled  persons 
reporting  that  the  annual  payment  proposed  is  in  their  opinion 
(having  regard  to  all  the  circumstances)  fair  and  adequate,  and 
that  the  lands  may  from  their  position  be  dealt  with  in  terms 
of  the  Act,  either  in  whole  or  in  lots,  the  Sheriff,  on  consider- 
ation of  the  whole  circumstances,  may  grant  the  required 
authority.  The  Sheriff's  deliverance  will  authorise  the  heir 
in  possession,  or  his  successors  in  the  entailed  estate,  at  any 
time  within  ten  years  from  its  date,  to  feu  or  dispone  the 
land  in  one  or  more  lots,  at  such  rate  of  annual  payment 

(m)  See  Stewart,  supra  note  {j). 
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as  can  be  obtained,  not  being  less  than  the  rate  fixed  by  the 
reporters.  The  deliverance  must  specially  subject  the  right 
to  feu  or  dispone  to  the  conditions  which  the  Sheriff  thinks 
essential  for  securing  the  annual  payment ;  and  should  he  see 
fit  to  subject  it  to  other  conditions/  the  deliverance  must  set 
them  forth.  The  deliverance  will  conclude  by  giving  authority 
to  grant  all  the  necessary  feu-charters  or  dispositions.  Some- 
times a  model  feu-charter  is  approved  of,  and  in  any  event 
it  seems  clear  that  the  petition  gives  a  continuing  power, 
and  that  it  is  unnecessary,  during  the  ten  years  which  it  lasts, 
to  come  back  to  the  Sheriff  on  each  time  of  its  exercise  for 
the  approval  of  the  particular  bargain. 


6.  Appeal  firom  SheriffB  Decree.--The  decree  of  the 
Sheriff  is  not  liable  to  review  except  by  note  of  appeal  to  be 
presented  to  the  Court  of  Session,  in  one  or  other  of  the 
Divisions  thereof,  to  be  disposed  of  there  as  a  summary  cause. 
This  note  of  appeal  must  be  lodged  with  the  clerk  of  the 
Division,  and  written  notice  of  it  must  be  given  to  the 
opposite  party,  or  his  known  agent,  or  lodged  with  the  Sheriff- 
Clerk,  within  six  months  of  the  date  of  the  decree,  otherwise 
the  decree  will  be  final  and  -  conclusive.  In  the  event  of  an 
appeal,  the  judgment  of  the  Court  of  Session  is  final  and 
conclusive. 

7.  Charters,  &c.,  to  be  SecordecL—The  feu-charter  or  disposi- 
tion, on  being  executed,  must  be  recorded  in  the  Register  of 
Sasines,  and  from  that  date  will  be  effectual  to  all  intents  and 
purposes,  taking  the  lands  conveyed  (so  long  as  it  remains  in 
force)  out  of  the  entail,  and  (in  lieu  thereof)  leaving  under 
the  entail  the  superiority  of  the  lands  and  the  annual  pay- 
ment. 
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8.  Femng  under  Acts  of  1840  and  1882.— The  powers  to 
feu,  lease,  or  dispone,  contained  in  the  Entail  Amendment 
Act  of  1868,  not  being  hampered  with  any  conditions  as  to 
the  purposes  for  which  the  proposed  buildings  are  intended, 
will  nearly  supersede  any  statutes  giving  powers  to  feu  for 
special  purposes,  although  these  statutes  also  allow  of  pro- 
ceedings in  the  Sheriff  Court,  and  are  sometimes  useful.  For 
example,  the  Act  of  1840  (3  &  4  Yict.  c.  48,  §  1)  pro- 
vides for  feuing  lands,  with  the  authority  of  the  Sheriff,  for 
places  of  public  Christian  worship,  schools,  burying-grounds, 
play-grounds,  and  dwelling-houses  and  gardens  for  ministers 
and  schoolmasters,  for  such  feu-duty  as  may  be  agreed  on ; 
but  as  the  proceedings  are  not  often  necessary,  and  are  fully 
explained  in  the  Act,  it  seeme  sufficient  here  simply  to  refer 
to  it.  Again,  under  the  Act  of  1882,  a  power  has  been  given 
to  feu  a  portion  of  land,  not  exceeding  two  acres  in  extent, 
for  a  scientific  purpose,  or  other  purpose  of  public  uti]ity.(n) 
The  conditions  are  given  in  that  Act,  and  the  procedure  is 
taken  under  the  Act  of  1868. 

9.  Leasing  Entailed  Lands.— The  Act  of  1868  gives 
authority  to  the  Sheriff  to  authorise  leases  for  ninety-nine 
years  in  the  same  way  and  under  the  same  conditions  as  it 
authorises  him  to  sanction  feus ;  and  the  powers  of  the  Act 
of  1840  and  of  the  Act  of  1882,  just  quoted,  also  deal  with 
leases ;  but  under  the  latter  Act  a  general  power  is  given 
to  make  in  the  Sheriff  Court  any  application  whatever  for 
authority  to  grant  leases  which  is  competent  under  any  of  the 
Entail  Acts.(o) 

As  the  heir  in  possession  may  let  any  part  of  the  lands  at 
a  fair  rent  for  any  period  not  exceeding  twenty-one  years,  and 

(n)  45  &  46  Vict.  c.  53,  §  6  (2).  (o)  45  &  46  Vict  a  53,  §  6. 
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may  let  minerals  for  any  period  not  exceeding  thirty-one  years, 
without  other  authority  than  his  own,  the  general  power  thus 
given  by  the  Act  of  1882  must  apply  to  leases  of  extraordi- 
nary duration.  The  leases  thus  dealt  with  would  appear  to 
be  those  competent  under  the  Montgomery  Act  for  building 
purpo8es,(p)  and  those  under  the  Rutherfurd  AcL{q)  All 
applications  brought  under  this  provision  are  to  be  made  and 
disposed  of,  as  nearly  as  may  be,  in  the  same  way  as  if  they 
were  applications  to  the  Sheriff  for  authority  to  feu  under  the 
Act  of  1868,  and  the  provisions  as  to  appeal  are  the  same.(r) 

10.  Petitiona  concenung  ImproTements.— Till  1882,  the 

only  provisions  in  regard  to  constituting  the  cost  of  improvements 
as  a  charge  against  an  entailed  estate,  which  were  applicable 
to  the  Sheriff  Court,  were  those  contained  in  the  Montgomery 
Act  of  1770.  That  procedure  has  been  superseded.  The 
Entail  Act  of  1882  has  made  competent  in  the  Sheriff  Court 
applications  for  charging  improvements  under  the  Entail  Act 
of  1875,  as  amended  by  the  Entail  Act  of  1878.  These 
provisions,  which  apply  both  to  old  and  new  entails,  are  far 
preferable  to  those  of  the  Montgomery  Act,  in  as  much  as 
they  include  every  kind  of  permanent  improvement ;  are  not 
limited  to  any  particular  number  of  years'  rent;  and  are 
applicable  to  prospective  as  well  as  past  expenditure.(s) 
Applications  under  the  Acts  of  1875  and  1878  for  authority 
to  borrow  and  charge  for  improvement  expenditure,  are  to  be 

(p)  10  Geo.  III.,  c.  51,  §§  4  and  5.  proTided  that  there  is  to  be  no  appeal 

The  land  miut  not  exceed  five  acres.  from    Sheriff-8abetitute    to    principal 

iq)  11  &  12  Vict  c.  36.     The  whole  Sheriff,  while  in  the  Act  of  1868  this 

land  leased  or  feued  under  this  power  is  left  to  inference, 

must  not  exceed  one-eighth  in  value  of  {»)  45  &  46  Vict.  c.  53,  §  5 ;  88  & 

the  estate.'  89  Vict.  c.  61,  §§  7  and  8 ;   41  ^  42 

(r)  45  &  46  Vict.  c.  53,  §  5.     In  this  Vict.  c.  28,  §§  3  and  4. 
Act  it  may  be  noted  that  it  is  specially 
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made  as  nearly  as  possible,  in  so  far  as  concerns  the  procedure 
with  regard  to  notice  and  inquiry,  in  the  same  way  as 
applications  for  authority  to  feu  under  the  Act  of  1868.(0 

If  the  improvements  have  been  already  made,  the  Sheriff 
must  be  satisfied  that  they  are  of  a  substantial  nature  and 
beneficial  to  the  estate  (as  at  the  date  of  the  application)  to 
at  least  the  extent  of  the  sum  authorised  to  be  borrowed. 
The  amount  of  the  expenditure  must  be  instructed  by  such 
evidence  as  the  Sheriff  deems  reasonable.  The  vouchers, 
however,  need  not  be  produced  in  court,  though  the  Sheriff  or 
reporter  appointed  to  inquire  into  the  facts  and  examine  the 
improvements^  may  call  for  them,  if  he  think  fit  In  fixing 
the  amount  to  be  borrowed,  the  cost  of  the  application  and 
proceedings,  and  of  obtaining  the  loan  and  granting  security 
are  included.  The  proceedings  in  the  case  of  past  expenditure 
terminate  with  the  granting  of  the  authority,  (u) 

In  the  cftse  of  improvements  not  yet  executed,  the  Sheriff, 
upon  being  satisfied  that  they  will  be,  when  executed,  of 
a  substantial  nature  and  beneficial  to  the  estate,  deter- 
mines (upon  the  estimate  of  one  or  more  persons  of  skill) 
the  amount  to  be  borrowed.  He  then  grants  the  authority, 
but  provides  for  the  money  being  paid  by  the  lender  into 
a  bank,  there  to  lie  consigned,  on  a  receipt  payable  to  the 
orders  of  the  Court,  and  to  be  drawn  out  from  time  to  time 
to  meet  the  expenditure.  The  Sheriff  makes  orders  for  the 
due  inspection  of  the  works,  and  for  the  payment  of  them,  in 
so  far  as  they  have  been  executed  satisfactorily,  (t;) 

The  amount  which  may  be  borrowed  is  the  same  in  either 
case.  The  whole  sum  expended  may  be  borrowed,  if  the 
borrower  can  make  an  agreement  to  repay  it  by  an  annual 

(0  1882  Act,  §  5.  {v)  1875  Act,  §  7. 

(ti)  1876  Act,  §  7. 
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rent  darmg  a  period  not  exceeding  twenty-five  years,  and  at  a 
rate  of  interest  not  exceeding  £7,  Ss.  per  cent.(t£;)  If  this 
agreement  is  not  made,  three-fourths  of  the  amount  may  be 
borrowed  upon  bond  and  disposition  in  security.(x) 

11.  Exchange  of  Entailed  Lands.— The  proprietors  of 
entailed  estates  may  make  exchanges  of  small  parcels  of  their 
lands  with  the  neighbouring  proprietors.  The  quantity 
must  not  exceed  300  acres  of  land,  lying  together  in  one 
place  or  plot  \{y)  and  an  equivalent  in  land  contiguous  to 
the  entailed  estate  must  be  received  in  exchange.  The 
value  of  the  land  is  ascertained  on  the  proprietor  of  the 
entailed  estate  presenting  an  application  for  that  purpose  to 
the  Sheriff  of  the  county  where  the  estate  is  situated.  On 
this  application  the  Sheriff  appoints  two  or  more  skilled 
persons  to  inspect  the  lands  and  settle  the  marches  thereof, 
and  to  report,  upon  oath,  whether  the  exchange  will  be  just 
and  equal  On  their  reporting  that  it  is,  the  Sheriff  autho- 
rises the  exchange  to  be  made  by  contract  of  excambion ; 
and  on  the  same  being  executed  and  recorded  in  the  Sheriff 
Court  Books  within  three  months  of  €h6  execution,  the  land 
added  to  the  entailed  estate  becomes  subject  to  the  entail, 
and  the  land  given. off  free  from  the  entaiL(2r) 


Section  XI. — Action  of  Exhibition. 

The  action  of  exhibition  is  the  special  name  given  to  an 
action  when  what  is  wanted  is  that  a  deed  or  other  writing  be 

(»)  1876  Act,  §  8.  (y)  31  &  32  Vict,  a  84,  §  14. 

(x)  1882  Act,  §  6,  Bubsec.  (1).  (z)  10  6«o.  IIL  c.  51,  §§  32  and  33. 
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exhibited  or  deliyered  up.  It  is  conducted  in  all  respects  like 
an  ordinary  action  ad  factv/m  prcBStandum.  Sometimes  a 
special  form  of  it  is  used,  when  the  delivery  is  wanted,  in 
the  first  place  at  all  events,  only  for  the  purpose  of  examining 
the  writs ;  as  when  an  heir  wants  to  inspect  the  writings 
belonging  to  his  ancestor,  with  the  view  of  seeing  whether  he 
should  take  up  the  succession.  When  the  Sheriff  is  satisfied 
that  the  writs  should  be  produced,  the  regular  and  proper 
course  is  that  they  should  be  exhibited  in  the  hands  of  the 
Clerk  of  Court,  (a)  Sometimes  the  action  contains  a  conclusion 
that  a  copy  of  the  writs  be  made  and  authenticated  at  the 
sight  of  the  Court,  in  which  case  it  is  called  an  action  of 
transumpt.  The  action  is  competent  in  the  Sheriff  Court 
though  the  deed  relate  to  an  heritable  right,  provided  that  the 
pleas  raise  no  question  of  heritable  title.  (6) 


Section  XII. — Judicial  Factors. 


J.  Common  Law  JurUdietion. 

2.  Statutory  Jwrudiction. 

3.  What  Factors  Competent, 

4.  On  whaJt  Estales. 

5.  FetiXion  for  AppoirUment 

6.  Fursuers  and  Defenders, 

7.  Where  FetUion  Fresenttd, 

8.  Frocedure, 


9.  Serviee  and  Liivmation, 

10.  Frocedure  m  Absence, 

11.  Answers, 

12.  Inquiry, 

13.  Nom/ination  and  CatUion, 
14  Duties  of  Factor. 

15.  Incidental  Applications, 

16.  Appeals, 


I.  Common  Law  Jmisdiction.— The  power  of  appointing 
factors  for  the  management  of  the  estates  of  those  persons  who 
are  themselves  incapacitated  to  manage  them  is  not  one  which 
is  believed  to  be  vested  at  common  law  in  the  Sheriff  Courts. 

(a)  Clark    r.    Melville,    16th    Nov.  {b)  Burnet  v.  Morrow,  19th  March, 

1880,  8  B.  81.  1864,  2  M.  929. 
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The  powier  has  long  been  exercised  in  the  Court  of  Session, 
and  there  it  is  said  to  be  possessed  by  virtue  of  that  somewhat 
indefinite  attribute  called  the  *^  nobUe  officiura/'  which  is  said 
to  belong  to  its  judges,  but  to  no  other  judges  in  Scotland    Bo 
its  origin  what  it  may,  the  established  practice  is  conclusive, 
and  there  is  neither  any  usage  in  the  Sheriff  Courts  which  at 
common   law    would   authorise   the  appointment  of  judicial 
factors,   nor  any  machinery  for  regulating  their  functions  if 
they  were  appointed.     It  is  said  that  there  has  been  some- 
thing of  a  practice  in  Lanarkshire  of  appointing  factors,  but  it 
can  hardly  have  been  extensive  there,  otherwise  it  would  have 
come,  at  some  time  or  other,  under  the  review  of  the  Supreme 
Court,  and  it  certainly  is  not  a  practice  elsewhere,  because  (to 
my    knowledge)  there  are   large  and   important  sheriffdoms 
where  it  is  unknown.     The  only  power  of  appointing  &ctors 
in  the  Sheriff  Courts  which  is  known  in  practice  is  that  of 
appointing  them  where  it  is  necessary  for  the  extrication  of 
some  part  of  their  other  jurisdiction.     Under  the  same  general 
powers  which  entitle  them  to  appoint  tutors  and  curators  ad 
litem,  they  sometimes  appoint  factors  (or,  without  using  the 
name,  make  remits  to  persons)  to  take  charge  of  property 
during  the  course  of  a  litigation  in  which  it  is  involved,  (a) 
This  power,  however,  is  exercised  in  the  action  in  question, 
and  only  as  incidental  to  it.     If  the  appointment  of  the  factor 
were  the  main  matter,  and  the  other  conclusions  were  brought 
only  to  give  a  colour  to  the  appearance  of  jurisdiction,  the 
authority  would  not  exist. (6)     It  is  on  the  same  principle  that 
in  executry  petitions  the  Sheriff  sometimes  appoints  factors. 
Where,  for  example,  a  minor  or  pupil  is  entitled  to  the  office 
pf  executor,  and  is  unable  to  exercise  it  on  account  of  his 

(a)  Drysdale  v.  Lawson,  11th  March,  (6)  Rowe  v.  Rowe,  4th  Jane,  1872, 

1842,  4  D.  1061.  9  S.  L.  R.,  492. 
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youth,  the  Sheriff  Court  will  allow  him  to  act  through  a 
factor,  on  whom  it  will  confer  the  office  of  executor.  But  this, 
it  will  be  seen,  is  done  simply  in  order  that  the  ordinary  juris- 
diction of  the  Sheriflf  Court  may  be  extricated.  There  is  also 
a  power  of  appointing  judicial  factors  under  the  Bankruptcy 
Statutes,  but  that  was  under  special  statutory  authority  and 
besides  does  not  belong  to  this  treatise.  Such  were  the  powers 
of  the  Sheriff  Courts  in  this  matter  prior  to  the  Judicial 
Factors  Act  of  1880.(c) 

2.  Statutory  Jurisdiction.— The  Judicial  Factors  Act  of 
1880((2)  confers  on  the  Sheriff  Courts  a  jurisdiction  which  is 
limited  both  as  regards  the  kinds  of  factors  who  may  be 
appointed,  and  the  amount  of  property  which  they  may  look 
after. 

The  powers  given  by  the  Act  of  1880  are  exercised  under 
it  when  taken  in  conjunction  with  other  Acts  of  Parliament 
and  Sederunt.  Of  these  the  more  important  are  —  the 
Act  of  Sederunt  of  14th  January,  1881,  passed  in  pursuance 
of  the  Act  of  1880;  the  Pupils  Protection  Act  of  1849,(6) 
the  greater  part  of  which  is  virtually  incorporated  in  the  Act 
of  1881  ;  the  Act  of  Sederunt  of  1st  February,  1850, 
regulating  the  fees  payable ;  and  the  Court  of  Session  Act 
of  1857,(/)  which  is  the  one  regulating  the  right  of  appeal. 
In  addition  to  these,  there  are  the  regulations  issued  by  the 
Accountant  of  the  Court  of  Session  for  the  guidance  of  &ctors 
in  performiog  their  duties,  (gr)     Here,  as  in  other  departments 

(e)  In  regard  to  thu,  and  all  other  (e)  12  &  13  Vict  o.  5K 

matters  connected  with  judicial  factors,  (/)  20  &  21  Viet  e.  56. 

the  reader  will  find  much  nsefal  infer-  {g)  These  regulations,  and  the  A.  S. 

matbn  in  Mr.  Hugh  J.  E.  Fraser'svery  of  14th  January,  1881,  make  the  A.  S. 

excellent  edition  of  Mr.  Thorns'  treatise  of  25th  November,  1857,  of  little  use 

on  the  subject  in  the  Sheriff  Courts. 

(d)  43  &  44  Vict  c.  4. 


^ 
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of  Sheriff  Court  practice,  the  practitioner  looks  in  vain  for  any 
one  Act  containing  all  the  regulations  on  any  one  subject 

3.  What  Factors  competent— There  are  only  two  kinds  of 
judicial  factors  who  may  be  appointed  in  the  Sheriff  Court, 
namely,  those  who  act  loco  tutoris,  and  those  who  act  under 
the  name  of  ciuratoT  bonis.  The  former  take  charge  of  the 
property  of  pupils,  and  the  latter  of  that  of  insane  persons.  (A) 
The  Act  does  not  confer  on  the  Sheriff  the  power  of  appoint- 
ing to  the  somewhat  anomalous  office  of  curator  bonis  to  a 
minor  who  is  above  pupillarity.(i)  This  power  has  doubtless 
been  left  out  intentionally, — partly  because  its  character  was 
anomalous,  and  partly  because  curators,  with  the  ordinary 
powers,  may  be  chosen  by  the  minor  in  the  Sheriff  Court. 
Why  the  other  classes  of  judicial  factors  were  left  out  is  not  so 
clear,  but  there  is  at  any  rate  no  doubt  about  the  fact,  that 
however  insignificant  the  property  concerned  may  be,  there  is 
no  power  given  by  the  Act  to  appoint — factors  (1)  loco  absentia, 
or  (2)  to  persons  incapacitated  from  other  causes  than  insanity, 
or  (3)  on  trust-estates,  or  (4)  in  partnerships. 

4s.  On  what  Estates.— The  pecuniary  limit  to  the  Sheriff's 
jurisdiction  is  that  he  must  not  appoint  judicial  factors  where 
the  estate  of  the  ward  exceeds  in  yearly  value  £100.{j)  The 
whole  of  the  ward's  estate  taken  together  must  not  exceed  this 
yearly  value,  and  "  estate  "  is  defined  as  including  "  all  pro- 
perty and  funds,  and  all  rights  heritable  and  moveable/'(^) 
The  yearly  value  of  heritable  property  is  to  be  taken  from 
the  Valuation  Roll  in  force  for  the  time  being,  that  is  (it  is 

(A)  Act  of  1880,  §  8.  word  "pa{nl''  cannot  indade  «  minor 

(x)  This  is  clear  from  §  4  (1)  which  who  is  above  pupillarity. 

says   the    application  must    be  made  (;')  Act  of  1880,  §  4. 

where  the  *'pupil"  is  resident.    The  {k)  Ibid.  §  8. 
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presumed),  in  force  at  the  time  of  disposing  of  the  application. 
If  the  property  be  moveable,  and  consist  of  a  value  which  can  be 
estimated,  the  income  is  to  be  ascertained  by  taking  interest 
on  it  at  the  rate  of  four  per  cent,  per  annum, — apparently 
whether  the  property  be  actually  yielding  more  or  less  at  the 
time.  For  heritable  property  not  appearing  on  the  valuation 
roll,  no  special  provision  is  made,  but  there  is  a  general  pro* 
vision  which  reaches  it,  as  well  as  all  other  kinds  of  estates 
which  cannot  be  ascertained  in  either  of  the  foregoing  manners. 
In  all  such  cases  the  Sheriff  is  to  ascertain  the  annual  value 
in  such  manner  as  he  shall  think  fit.(i)  The  Sheriff  is  to  be 
satisfied  by  "  reasonable  evidence ''  as  to  the  value,  and  then 
he  is  to  insert  in  his  interlocutor  a  finding  on  the  point,  which 
is  to  be  final.(2)  In  so  far  as  what  has  to  be  proved  is  positive, 
little  difficulty  occurs,  as  it  is  easy  for  the  Sheriff  to  get  an 
inventory  of  the  ward's  estate  so  far  as  known,  and  to  see 
that,  when  valued  as  the  Act  directs,  it  does  not  exceed 
the  amount  authorised.  But  in  so  £Eur  as  regards  the  negative 
part  of  the  proof — namely,  the  ascertaining  that  the  ward  has 
no  other  property — positive  evidence  cannot  be  forthcoming, 
and,  generally,  nothing  eke  is  to  be  had  except  a  certificate  by 
the  petitioner's  agent  that  after  due  inquiry  he  has  not 
discovered  any  more.  It  would  seem  very  unnecessary  to 
make  the  relatives  appear  in  Court  and  take  an  oath  to  that 
effect. 

All  the  real  and  personal  property,  wherever  situated,  would 
seem  to  require  to  be  taken  into  account.  As  the  ward's 
residence  fixes  the  Sheriff  who  has  jurisdiction,(m)  the  fSEU^ 

(2;)  Act  of  1880,  §  i  (2).    The  Act  perty,  heritable  debts  were  not  to  be 

does  not  make  it  very  plain,  bat    it  deducted, 

would  be  contrary  to  common  senae  if,  (Q  IbicL  §  i  (8). 

in  estimating  the  valne  of  landed  pro*  (m)  Act  of  1880,  §  4  (1). 

8F 
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that  the  pwperly  lies  in  other  aheriffcbms  in  Scotland  must 
be  immaterial;  and  as  the  office  of  judicial  &ctor  is  one 
which  international  law  recognises,(n)  the  fiict  of  the  estate  not 
being  in  Scotland  at  all  would  seem  equally  immateriaL 

Where  there  are  sevend  wards  who  are  in  the  same  posi- 
tion— for  example,  several  pupils  in  the  same  fiunily — ^it  is 
the  property  of  each  which  must  r^^ulate  the  competency. 
Though,  for  convenience,  the  same  petition  and  jnocedure 
may  often  be  made  in  such  cases  to  serve  for  the  application, 
and  though  the  same  person  may  be  i^pointed  for  all  the 
wards,  the  offices  conferred  are  truly  separate.  As  each  ward, 
moreover,  will  have  only  the  property  entitling  him  to  the 
cheap  procedure,  there  is  no  reason  why  he  should  be  sent  to 
the  Court  of  Session  merely  because  he  has  brothers  or  sisters 
as  well  or  ill  off  as  himsel£ 

The  Act  does  not  give  much  light  as  to  what  is  to  happen 
if  the  pecuniary  amount  be  by  misadventure  exceeded.  If  the 
Sheriff  err,  either  firom  his  own  mistake  or  from  wrong  inform 
mation,  as  to  the  original  fixing  of  the  amount,  there  is  a 
provision  which  so  £Eur  meets  the  case ;  for  it  is  provided  that 
no  appointment  once  made  shall  fall  in  respect  of  it  afterwards 
appearing  that  the  yearly  value  did  exceed  £100. (o)  But 
although  this  would  doubtless  protect  all  acts  of  the  factor  so 
long  as  he  was  in  office,  and  also  keep  him  safe  so  long  as  he  was 
in  ignorance  of  the  error,  can  it  prevent  the  Court  of  Session 
recalling  the  appointment  when  the  error  is  discovered  ?  or  is 
the  factor  bound  himself  to  take  any  step  on  its  coming  to  his 
knowledge?  Further,  supposing  the  value  to  increase,  what 
is  to  happen?  It  has  been  said,  in  a  quarter  entitled  to 
respect,  that  if  it  increase  above  what  was  originally  named, 

(n)  Hioim  on  Faefeon,   bj  Fnser,  (o)  Act  of  1880,  §  4  (8). 

287. 
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though  it  keep  still  within  the  limit,  there  ought  to  be  a 
renewal  of  the  appointment  in  the  Sheriff  Court  ;(p)  but  this 
seems  to  me  unnecessary.  The  jurisdiction  is  unaffected  by 
this  increase,  and  all  that  is  required  is  to  see  that  the  caution 
is  made  applicable  to  the  increased  value.  If  the  property 
increase  till  it  stand  above  the  amount  at  which  there  is  juris- 
diction, it  is  more  difficult  to  say  what  should  be  done.  If 
the  Act  of  Parliament  trusted  that  the  Act  of  Sederunt 
would  provide  for  such  a  case,  that  has  not  been  done ;  but 
doubtless,  when  any  practical  difficulty  arises,  the  ^^  mobile 
offickurri "  will  find  a  satisfiwitory  way  out  of  it. 

6.  Petition  for  Appointment— The  application  is  to  be 
made  by  a  petition  in  the  ordinary  form,(g)  that  is  to  say,  by 
one  containing  prayer,  condescendence,  and  pleas-in-Iaw.  The 
prayer  will  ask  specifically  for  the  appointment  which  is 
desired,  namely,  factor  loco  tvioris,  or  cu,rator  bonis,  as  the 
case  may  be.  It  is  not  desirable  that  it  should  ask  generally 
for  the  appointment  of  "judicial  factor,''  as  there  is  a  doubt 
about  the  competency  of  such  an  appointment,  (r)  There  can 
be  no  difficulty  about  the  condescendence.  It  must  narrate 
the  reasons  why  the  appointment  is  desired,  and  should  set 
forth  the  particulars  of  the  estate,  at  all  events  with  specifica- 
tion enough  to  show  that  it  does  not  exceed  the  proper  limit. 
The  plea  in  law  must  be  merely  formal  (s) 

{p)  Thorns  on  Facton,  by  Fraaer,  petitioiL    The  form  is  ampler  than  is 

p.  521.  required  by  the  Act  of  1876,  the  sche- 

(q)  Act  of  1880,  §  4  (1).  doles  of  which  confine  the  prayer  to  the 

(r)  Thorns  on  Factors,  by  Fraser,  remedy  wanted,  without  any  craye  for 

p.  520 ;  Accountant  of  Court  v.  Mozison,  taking  the  steps  of  procedure  by  which 

2l8t  Feb.  1857,  19  D.  504.  it  is  to  be  reached.     The  forms  given 

(<)  In  the  appendix  to  Thoms  on  by  Sherifi^  Lees  (Sheriff  Court  Styles, 

Factors,  p.  687,  will  be  found  a  form  of  p.  167)  seem  preferable. 
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6.  Porstiers  and  Defenders. — ^The  persons  who  may  apply 
cannot  be  strictly  defined  The  application  being  one  calling 
on  the  Court  to  help  a  person  who  is  presumably  helpless,  the 
Court  will  interfere  at  the  instance  of  almost  any  one.  The 
nearest  relatives  on  either  side,  or  any  one  or  more  of  them ; 
friends  who  are  interested;  trustees;  public  authorities,  such 
as  parochial  boards;  even  parties  such  as  creditors  whose 
interference  is  not  disinterested,  have  all  been  known  to  apply 
in  the  Court  of  Session.  Where  one  relative  applies,  the 
others  equally  or  more  near  should  be  called  as  defenders ; 
and  in  general  all  the  nez;t-of-kin  should  (if  practicable)  be 
made  parties  either  on  the  one  side  or  the  other.  As  to 
those  who  should  in  general  be  called,  or  who  may  appear  as 
defenders,  all  that  can  be  said  is  that  all  the  near  relatives, 
and  all  who  have  any  direct  interest  in  the  appointment, 
should  in  some  shape  get  an  opportunity  of  being  heard,  and 
that  there  is  no  rule  which  will  prevent  any  one  who  has  any 
kind  of  interest  in  the  appointment,  or  who  has  anything  to  say 
for  the  ward's  benefit,  from  being  heard. 

In  the  case  of  insane  persons,  they  must  always  be  called 
as  parties  to  the  petition,  either  by  being  made  defenders  and 
being  personally  served  as  such,  or  by  having  notice  of  the 
petition  personally  served  on  them,  either  at  the  petitioner's 
instance  or  on  the  proper  order  of  the  Sheriff.  In  some 
shape  it  is  indispensable  that  the  insane  person  have  personal 
knowledge  of  what  is  proposed  to  be  done  with  his  property.  (^) 
Pupils  are  not  usually  made  parties. 

7.  Where  Petition  Presented— The  application  is  to  be 
presented  to  the  Sheriff  within  whose  jurisdiction  the  pupil 

(()  M'Gregor,  28rd  Beo.  1848,  11  D.  285.     PostiJ  lemee  on  »  luxiatio  woold 
not  be  AdviMble. 
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or  insane  person  re8ide8.(u)  This  apparently  is  meant  to 
signify  the  Sheriff  of  the  ward's  domicile,  because  neither  a 
pupil  nor  an  insane  person  can,  strictly  speaking,  possess  a 
residence.  If  the  actual  residence  of  the  ward  were  to  be 
taken,  difficulties  might  arise  where  his  residence  was  in  one 
sheriffdom  and  his  home  in  another ;  as,  for  example,  where  a 
pupil  is  at  a  boarding-school,  or  an  insane  person  is  in  an 
asylum,  in  one  jurisdiction,  while  his  home  is  in  another. 
It  is  conceived  that  it  is  the  ward's  home  which  is  intended. 
If  he  have  neither  home  nor  residence,  the  application  would 
have  to  be  presented  to  the  Court  of  Session. 

8.  Procedure. — The  procedure  in  the  petition,  when  pre- 
sented, is  to  be  summary,(t;)  and  to  be  conducted  as  nearly  as 
may  be  in  the  same  way  as  a  similar  petition  under  the  Pupils 
Protection  Act,  before  a  Lord  Ordinary,  (it;)  The  first  order  is 
for  service,  intimation,  and  answera 

9.  Service  and  Intimation. — ^The  order  for  service  appoints 
intimation  on  the  walls  of  the  Sheriff  Court,  and  to  the 
Accountant  of  the  Court  of  Session,  and  service  on  the 
defenders.  The  latter  (under  the  Act  of  Sederunt  of  1881) 
may  receive  service  by  registered  letter, — a  provision  which  will 
now  be  sufficiently  complied  with  by  postal  citation,(^)  but  it 
is  doubtful  whether  this  would  apply  in  the  case  of  service  on 
an  insane  person,  on  whom  personal  service  in  the  usual  form 
seems  advisable.(y)  Where  defenders  are  out  of  Scotland 
there  will  necessarily  be  edictal  citation,  though  in  this  case 
the  inchwicB  will  not  be  at  the  Sheriffs  discretion,  but  will 
be  fourteen  days.(0)     The  intimation  and  service  in  all  cases 

(tt)  Act  of  1880,  §  4  (1).  {x)  A.  a,  14th  Jan.  1881,  §  8. 

(v)  A.  S.,  14th  Jan.  1881,  §  1.  {y)  See  iupra,  Art  0. 

(19)  Act  of  1880,  §  4  (1).  (2)  89  k  40  Vict  a  70,    9. 
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should  be  aocompaxded  by  service  copies.  Other  intimatioii 
or  service  than  that  asked  may  be  ordered  by  the  Sheriff 
if  he  thinks  right,  and  he  may  also  order  advertisement  in  the 
form  prescribed.  The  first  order  likewise  allows  answers  to  be 
lodged  within  a  certain  period.(a) 

• 

10.  Procedure  in  Absence. — If  no  answers  are  lodged,  the 
petition  is  disposed  of  in  absence,  but  after  due  inquiry,  and 
not  as  a  matter  of  course.  There  is  a  provision  that  a  decree 
pronounced  in  absence  is  not  to  be  opened  up  after  twelve 
months.  (&)  This  apparently  implies  that  within  the  twelve 
months  such  a  decree  may  be  opened  up.  Probably  a  petition 
to  the  Sheriff  for  recall  is  therefore  within  that  period  com- 
petent No  other  mode  of  review  suggests  itself,  which  would 
not  either  be  very  inconvenient  or  very  expensive. 

11.  Answers. — Where  answers  are  lodged,  they  will,  as  the 
petition  contains  an  articulate  condescendence,  have  also  to  be 
articulate.  The  Act  of  Sederunt  seems  ta  have  assumed  that 
leave  to  answer  the  pursuer's  statement  of  facts  will  always  be 
sufficient ;  but  if  a  separate  statement  is  indispensable,  there 
is  no  reason  why  it  should  not  be  added.  Answers  may  be 
lodged  by  any  party  entitled  to  defend,  whether  he  have  been 
specially  called  or  not  It  seems  to  be  uimecessary  to  dose  a 
record,  and  not  to  be  the  practice  in  the  Court  of  Session  to 
have  one,  though,  doubtless,  there  would  be  nothing  incom- 
petent in  the  step  if  the  difficulty  or  importance  of  the 
questions  raised  were  to  justify  it 

12.  Inquiry. — ^The  nature  of  the  inquiry  is  very  much  left 
U»  the  discretion  of  the  Sheriff.  The  fact  of  pupillarity  is 
usually  assumed  from  the  statement  in  the  petition,  but  there 

(a)  A.  a,  14ih  Jan.  1881,  §  3.  (6)  Act  of  1880,  §  4  (8). 
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most  always  be  evidence  in  the  case  of  insanity.  The  Sheriff, 
as  already  explained,  must  be  satisfied  as  to  the  amount  of 
the  estate.  He  has  also  to  be  satisfied  as  to  the  fitness  of  the 
person  to  be  appointed.  It  is  no  objection  to  this  person  that 
he  be  suggested  by  the  applicant,  provided  he  be  a  male, 
of  age,  of  good  character  and  circumstances,  resident  in 
Scotland,  and  not  disqualified  by  having  an  interest  opposite 
to  that  of  the  ward.  There  is  an  objection  to  the  appointment 
of  women,  and  of  clergymen,  especially  those  of  the  Estab- 
lished Church,  (c) 

As  to  the  mode  in  which  the  inquiry  is  to  be  made,  no 
general  rules  can  be  laid  down,  as  it  will  depend  so  much  on 
the  facts  to  be  ascertained.  In  very  many  cases  the  Sheriff 
will  satisfy  himself:  in  others  he  will  make  remits  :(c{)  and  in 
a  few  hZayalW  proof  in  common  form. 

13.  Nomination  and  OantioiL— When  the  appointment  is 
made,  it  will,  as  already  pointed  out,(6)  be  in  special  terms  to 
the  office  of  fiEtctor  loco  tutoria,  or  cu/rator  bonis,  as  the  case 
may  be.  The  person  appointed  must  find  caution,  and  that 
within  three  weeks,  unless  another  time  has  been  specially 
fixed  in  the  interlocutor. (/)  If  the  caution  be  not  found 
within  that  time,  or  within  a  time  prorogated  before  its 
expiry,  the  appointment  ipso  facto  Mia.  There  seems,  how- 
ever, no  incompetency  in  the  Sheriff,  if  he  thinks  right,  re- 
nominating the  same  person. 

The  mode  of  finding  the  caution  is  fully  set  forth  in  the 
Act  of  Sederunt  of  1881  (§  6),  the  terms  of  which  it  is 
unnecessary  to  repeat  here.     The  bond  of  a  guarantee  society 

(e)  Thorns  on  Faoton,  by  Fraser,  p.  (e)  Supra,  art  6. 

45  and  p.  48.  (/)  A.  S.,  14th  Jan.  1881,  §  6. 

(d)  20  k  21  Yiot  a  66,  §  5. 
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may  be  accepted.  Until  caation  has  been  fotrnd,  the 
Cleric  cannot  i»ae  eztnct,(gr)  and  without  it  the  fiebctor  cannot 
act  The  petition,  after  extract,  is  not  to  be  taken  off  the 
rolls,  but  remains  (without  fieJling  asleep)  for  the  purpose  of 
having  any  farther  applications  connected  with  the  estate 
disposed  of.(&) 

14  Duties  of  Factor.— It  is  needless  to  give  here  in  detail 
the  duties  of  the  &ctor.  They  are  explained  in  the  instruc- 
tions for  his  guidance  issued  by  the  accountant  It  is  matter 
of  statutory  obligation  that  he  place  all  sums  over  £26  in  one 
of  the  chartered  banks.(i)  He  is  under  the  control  of  the 
accountant,  by  whom  his  accounts  are  audited,  and  who  is 
bound  to  report  anything  irregular  to  the  Sheriff,  in  the  same 
way  as  in  Court  of  Session  appointments  he  reports  to 
the  Lord  Ordinary.^;')  If  the  cautioner  dies,  or  fails,  or  if 
the  premiums  are  not  paid,  the  factor,  or  the  Sheriff-Clerk, 
if  he  learn  the  tact,  must  report  it  to  the  accountant ;  and 
new  caution  must  be  exacted,  or  (failing  it)  a  new  factor 
appointed  (£) 

16.  Incidental  Applications. — ^All  incidental  applications 
are  made  by  note  in  the  original  petition.(Z)  Among  these 
applications  may  be  particularly  mentioned  those  for  special 
powers,  for  renewal,  and  for  discharge.  The  provisions  as  to 
intimation  and  service  of  these  are  generally  the  same  as  those 
for  the  principal  petition. 

Special  powers  cannot  be  applied  for  till  after  extract,  and 
when  the  factor  requires  them,  he  must  first  present  his  note 
to  the  accountant,  and  obtain  from  him  a  report  upon  their 

iff)  A.  S.,  14tli  Jan.  1881,  §  7.  0)  Act  of  1880,  §  4  (5). 

{h)  Ibid.  §  2.  {h)  A.  8.,  14ih  Jan.  1881,  g  8. 

(t)  A.  S.,  14ih  Jan.  1881,  §  11.  (Q  iUd,  f  2. 
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necessity  and  propriety.  After  that  the  note  is  presented  to 
the  Sheriff,  along  with  the  accountant's  report,  and  after 
intimation  and  service,  and  sach  inquiry  as  may  be  necessary, 
the  Sheriff  deals  with  them.  The  usual  cases  where  special 
powers  are  required  by  tactora  are  where  it  is  desired  to  sell 
heritable  property  or  to  borrow  upon  it,  to  feu,  or  to  lease  for 
periods  enduring  beyond  a  year  after  the  expiry  of  their  office, 
or  for  a  reduced  rent,  and  (in  certain  cases)  to  compromise  or 
submit  to  reference.(m) 

A  renewal  of  the  appointment  to  the  office  is  requisite  where 
the  original  nominee  has  died,  or  has  gone  abroad,  or  resigned, 
or  in  any  way  ceased  to  hold  offica  A  renewal,  and  not  the 
presentation  of  a  new  petition,  seems  the  appropriate  remedy  in 
such  cases ;  and  as  the  intimation  and  service  are  the  same, 
no  risk  can  be  incurred  by  following  it. 

The  discharge  is,  in  like  manner,  obtained  by  a  note  in 
process,  which,  after  being  intimated  and  served  like  the 
petition,  is  sent  to  the  accountant  for  a  report  (n)  If  the 
report  is  satisfactory,  and  the  funds  are  all  accounted  for  or 
put  in  safe  custody,  the  discharge  is  granted  and  the  bond  of 
caution  delivered  up. 

A  note  for  recall  may  be  presented  in  various  circumstances 
which  it  is  needless  to  enumerate  ;  and  as  in  most  cases  it  will 
be  a  pure  appeal  to  the  discretion  of  the  Sheriff,  no  general 
directions  concerning  it  are  possible.  In  all  cases  it  may  be 
presented  to  the  Court  of  Ses8ion.(o) 

16.  Appeals. — ^The  provision  as  to  appeals  is  that  they  are 
to  be  competent  from  the  Sheriff-Substitute  to  the  principal 
Sheriff  in  the  same  way  as  appeals  from  the  Lord  Ordinary 

(m)  Thorns  on  Faeton,  by  Fnaer,  (n)  A.  8.,  14th  Jao.  1881,  §  10. 

p.  212  €t  teq.  (o)  Act  of  1880,  §  4  (9). 
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to  the  Inner  Honae  of  the  Court  of  Se88ion.(p)  This  giyes 
in  eyery  application,  original  or  incidental,  a  right  of  appeal 
on  the  merits  from  the  decision  of  the  Sheriff-Substitnte,  where 
the  application  has  been  in  the  first  instance  disposed  of  by 
him.  But  as  the  principal  Sheriff  may  himself  in  all  cases  in 
the  Sheriff-Court  act  in  the  first  instance,  and  as  the  com- 
petency of  his  doing  so  is  expressly  recognised  in  many  clauses 
of  the  Act  of  1880  and  Act  of  Sederunt  following  on  it,  this 
right  of  appeal  is  not  available  where  he  chooses  to  exercise 
this  power.  In  such  cases,  and  in  cases  where  he  has  reviewed 
the  interlocutor  of  the  Sheriff-Substitute,  there  is  no  appeal 
from  the  decision  of  the  principal  Sheriff.(9)  Where  an  appeal 
from  the  dedsion  of  the  Sheriff-Substitute  is  not  competently 
taken  to  the  Sheriff  under  these  powers  there  seems,  in  like 
manner,  to  be  no  room  for  any  other  appeal  It  is  true 
that  the  jurisdiction  of  the  Court  of  Session  is  not  excluded  by 
other  words  than  those  saying  that  the  decision  of  the  lower 
court  is  to  be  *'  final,"  but  in  the  case  of  a  statutory  jurisdic- 
tion this  should  be  sufficient  The  power  of  the  Court  of 
Session  in  such  cases  is  limited  to  the  power  of  recall,  but 
under  it  there  may  be  a  very  effectual  power  of  review. 

The  case  in  which  an  appeal  from  Sheriff-Substitute  to 
principal  Sheriff  is  competent  is  to  be  gathered  from  the 
Court  of  Session  Act  of  1867,(r)  where  it  is  said  that  no 
review  is  competent  of  any  interlocutor  pronounced  with  a 
view  to  investigation  and  inquiry,  but  only  of  the  interlocutor 
which  finally  disposes  of  the  application  upon  the  merits.  This 
language  is  different  from  that  used  to  define  a  ''  final  judg- 
ment "  in  the  Court  of  Session  Act  of  1868,  though  its 
purport  is  much  the  same.     But  it  is  important  to  note  that 

(p)  Act  of  1880,  §  4  (6).  .  (r)  20  k  21  ^^Hot  a  66  (Diitrilmtion 

{q)  Aet  of  1880,  §  i  (10).  of  Biuiii«M  Act)  §  6. 
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the  latter  Act  is  inapplicable,  and  that  there  is  therefore 
apparently  no  appeal  against  an  interlocatory  judgment  even 
with  leave.  (8)  For  the  same  reason  it  will  follow  that  the 
time  of  appeal  (eight  days)  fixed  by  the  Act  of  1857,  which 
is  one  of  the  things  which  affect  the  competency  of  appealing, 
will  be  binding  in  the  Sheriff  Court  in  place  of  that  fixed  either 
by  the  Act  of  1868  or  the  Act  of  1876.  The  form  of 
appealing  in  the  Court  of  Session  is  by  reclaiming  note,  but 
in  mere  matters  of  form  it  will  hardly  be  held  necessary  that 
the  procedure  should  be  the  same,  and  an  appeal  taken  in  the 
ordinary  form  in  the  Sheriff  Court  should  be  enough. 


Section  XIII. — Action  for  Fobfeitubb  of  Feu-Rights. 

Where  the  feu-duty  for  subjects  which  do  not  exceed  £25 
in  annual  value  has  run  in  arrear  for  two  years,  the  Sheriff 
has  power,  on  the  application  of  the  superior,  to  remove  the 
vassal  from  the  possession,  (a)  The  superior  raises  an  action  in 
ordinary  form,  taking  care  to  set  forth  that  the  subjects  are 
of  the  value  which  makes  the  action  competent,  and  that  the 
feu-duty  has  run  in  arrear  for  two  years^(&)  and  concluding 
that  the  vassal  be  removed  firom  his  possession,  and  that 
warrant  to  that  effect  be  granted.  The  action  proceeds  in 
the  ordinary  form.  When  the  defender  fails  to  appear,  decree 
is  pronounced.  If  he  does  appear,  a  record  is  made  up ;  and 
then,  upon  such  evidence  as  the  Sheriff  may  require  as  to 
the  value  of  the  subjects,  and  as  to  the  feu-duty  being  in 

it)  M'Nab,  21st  Dec.  1871,  10  M.  (&)  Whyte   v.  Oemrd,   80ih    Nov. 

248.  1861,  24  D.  102. 

(a)  16  &  17  Vict.  c.  80,  §  32. 
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anear,  decree  may  be  giTen.  Where  tlie  defeoder  objects  to 
the  ponaei^s  title,  the  Sheriff  cannot  entertain  the  objection 
nnlesB  it  be  sodi  that  its  giannda  aie  instantly  Terified  by 
the  soperioi's  titles.  If  the  objection  be  not  ci  this  kind,  it  is 
to  be  disr^arded  in  the  Sheriff  Cooit,  and  made  good  in  an 
action  of  declarator  in  the  Court  of  Sesrion,  whidi  the  defender 
is  at  liberty  to  bring  at  any  time  within  a  year  from  the  date 
of  removaL(c) 

When  decree  of  removal  is  pronounced,  it  mnst  be  execated 
at  the  first  term  of  Whitsonday  or  Martinmas  which  occurs 
four  months  after  it  has  been  issued  by  the  Sheriff  (<2)  It  is 
declared  to  haye  the  effect  of  the  old  decree  ob  non  9olfUv/ni 
cancmem,  and  the  vassal  can  purge  the  irritancy  (by  paying 
the  arrears  and  expenses)  at  any  time  before  the  execution  of 
the  warrant 


Section  XIV. — ^Intebdicts. 


L  Natwt  of  Bemedfif. 

2.  Form  of  AppUeatitm, 

3.  IvJUfrim  InUrdicL 

4.  Cofoeat  agaifut  Inierim  IntmdUL 


6.  FroeeodingM  in  Interdict  Process 
e.  Compitmaf  of  applffing  to  Two 

Camii. 

7.  Bnack  of  InterdieL 


1.  Nature  of  Bemedy. — ^In  the  process  of  interdict,  a  court 
is  asked  to  prohibit  a  person  from  doing  or  continuing  to  do 
some  particular  act  (a)  The  act  complained  of  must  be  ill^al 
or  wrongfiil,  and  the  complainer  must  have  a  title  and  interest 
to  object  to  it ;  but  beyond  these  requisites  there  is  scarcely 


(c)  Hope  «L  Ahken,  ISth  Jan.  1872,  of  the  decree  or  from  the  dftte  of  the 

10  M.  847,  may  be  oonsnlted  m  an  extract  is  not  dear, 

example  of  proceedmgB  under  this  aeo-  (a)  Kelso  School  Board  v.  Hunter, 

tion  of  the  Act  of  1858.  18th  Deo.  1874,  2  a  228. 

(<f)  Whether  this  means  from  tihe  date 
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a  limit  to  the  kind  of  act  against  which  interdict  may  be 
granted.  (6)  The  act  must  be  one  of  which  the  pursuer  has 
reasonable  ground  to  suspect  or  fear  the  committal  ;(c)  and 
there  must  be  proof  of  wrong  done  or  intended  before  the 
permanent  interdict  will  be  granted  ;(d)  although  an  interim 
interdict  may  be  more  easily  given.  The  act  must  also  be 
one  which  is  comparatively  recent ;  for  if  the  act  complained 
of  have  been  repeated  for  many  years,  a  declarator  and  not  an 
interdict  against  its  continuance  is  the  proper  remedy.  («)  As 
the  remedy  is  one  which  consists  in  prohibiting,  it  is  evidently 
inappropriate  where  the  legal  act  complained  of  is  completed, 
and  is  not  of  a  kind  which  admits  of  repetition.  For  instance, 
it  is  too  late  to  ask  for  interdict  against  building  on  a  piece 
of  ground  after  the  house  has  been  half-built.(/)  In  such 
cases  there  is  always  a  remedy  by  declarator,  or  removing,  or 
ejection,((;r)  or  by  petition  for  re-delivery,  as  the  case  may  be ; 
but  it  is  evidently  absurd  to  ask  a  court  to  prohibit  what  has 
happened. 

2.  Form  of  Application. — The  process  of  interdict  is  a 
summary  process,  commencing  by  petition.  The  grounds  on 
which  the  interdict  is  asked  are  set  forth  on  principles  the 
same  as  those  on  which  the  grounds  of  action  are  stated  in 

(b)  Among  inoompetent  cases  may  son  to  fear  its  repetition,  there  is  no 
be  mentioned  interdict  to  prerent  the  room  for  interdict,  though  the  act  have 
negotiation  of  a  biU  (Thorn  «.  North  been  illegal  (Hay's  Tmstees  v.  Young, 
British  Bank,  8th  June,  1848,  10  D.  81st  Jan.  1877,  4  K  898). 

1264),  and  against  the  use  of  inhibi-  {e)  Grierson    v.    Sandsting    School 

tion  (Beattie  v.  Pratt,  20th  July,  1880,  Board,  21st  Jan.  1882,  9  R.  437. 

7  R.  1171).  if)  Lowson  v.  Grammond,  16th  Nov. 

(c)  Monoreiff  «.  Amott,  18th  Feb.  1864,  8  M.  68 ;  see  also  Glen  v, 
1828,  6  S.  680;  Weir  v.  Glenny,  7th  Caledonian  Railway,  28zd  May,  1868, 
April,  1884,  7  W.  and  a  244.  6  M.  797. 

{d)  King  V.  Hamilton,   17th   Jan.  (g)  Johnston  v.  Thomson,  9th  June, 

1844,  6  D.  899.    If  an  act  have  been      1877,  4  R.  868. 
done  in  good  faith,  and  there  be  no  rea- 
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other  actiona  The  remedy  craved  is  specified  in  the  prayer ; 
and  the  act  or  acts  which  the  Court  is  asked  to  prohibit  must 
be  set  forth  distinctly.  This  is  essential,  for  the  party  involved 
must  be  put  in  a  position  to  be  able  to  know  what  he  may  do 
without  fear  of  contravening  the  oider,  and  what  acts  will 
bring  him  under  the  penalties  of  breach  of  interdict.(A)  As 
the  petition  should  always  conclude  specially  for  interim 
interdict«(i)  it  is  doubtful  whether  it  would  be  competent  to 
give  it  without  a  special  prayer  for  it.(^')  The  petition  may 
contain  a  conclusion  for  damages,(&)  or  indeed  may  be  combined 
with  any  other  conclusion  competent  in  an  ordinary  action. 

On  the  petition  being  presented,  an  order  for  service  is  pro- 
nounced.  This  .directs  a  copy  to  be  served  on  the  defender, 
and  allows  him  a  certain  number  of  days  to  enter  appearance. 
This  order  may  also  dispose  of  the  question  of  interim  inter- 
dict until  parties  are  heard. 

3.  Interim  Interdict. — ^The  use  of  interim  interdict  is  to 
preserve  matters  intact  until  the  rights  of  the  parties  are 
determined.  It  is  often  granted,  till  parties  are  heard,  on 
consideration  merely  of  the  statements  in  the  petition,  it 
being  sometimes  necessary  to  act  od  the  moment;  but  it 
should  not  be  granted  without  due  regard  to  the  consequences 
both  of  granting  and  of  refusing.  Sometimes  it  is  not 
granted  except  on  caution  for  damages ;  and  sometimes  it  is 
refused  if  caution  be  found  by  the  opposite  party.  (Q  When 
granted  before  the  defender  has  appeared,  he  can,  on  entering 

(h)  Cathcart   v.    SIosb,    22nd  Nov.      tioe.    See,  iTiter  alia,  CurtiB  v.  Sandi- 

1864,  8  M.  76.  son,  29th  Nov.  1881,  10  S.  72,  where 

(t)  89  &  40  Viot  a  70,  Bch.  A.  interdict  was  granted  on  the  pursner 

{j)  Bnt  Bee  A.  S.,  10th  July,  1889,      finding  clbution ;  and  Johnston  v,  Dum- 

§  187.  fries  Road  Trs.,  19th  July,  1867,  5  M. 

{h)  IhieL  §  188.  1127,  where  it  was  refused  on  the  de- 

(I)  This  is  matter  of  oommon  pxao-      fender  finding  it. 
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appearance,  move  to  have  it  recalled ;  and,  indeed,  unless  the 
interlocutor  be  specially  worded,  it  is  liable  to  recall  at  any 
moment. 

Intimation  of  the  interim  interdict  is  a  necessary  step  where 
the  respondent  or  his  agent  has  not  been  present  when  it  has 
been  granted.  The  intimation  may  be  made  either  by  an 
officer  of  court  or  by  a  notary.  Postal  intimation,  seeing  what 
may  follow,  would  be  inexpedient,  (m)  K  the  respondent  were 
present  or  represented  at  the  granting,  intimation  is  unnecessary. 
When  the  respondent  is  represented  in  the  cause,  but  neither 
he  nor  his  agent  was  present  at  the  granting,  the  agent's 
subsequent  knowledge  of  the  interim  interdict  will  be  presumed 
to  be  the  respondent's  also,  though  the  presumption  may 
be  removed  by  proof  that  he  was  actually  and  excusably 
ignorant  of  the  circumstance.  An  interlocutor  continuing  an 
interim  interdict  is-  intimated  in  the  same  way  as  one  granting 
it.  As  criminal  proceedings  may  follow  the  breach  it  is 
necessary  to  be  particular  about  the  respondent  knowing  of  the 
interdict,  (w) 

If  the  Sheriff-Substitute  grants,  or  refuses  to  grant  interim 
interdict,  the  interlocutor  may  be  reviewed  by  the  principal 
Sheriff  (o)  When  interim  interdict,  granted  by  the  Sheriff- 
Substitute,  has  been  recalled  by  him,  an  appeal  against  the 
interlocutor  recalling  has  not  the  effect  of  continuing  the 
interdict,  for  the  process  is  in  the  same  position  as  if  interim 
interdict  had  never  been  granted,  (p)  But  an  interim  inter- 
dict^ though  appealed,  is  binding  till  recalled.  (9) 

(m)  See  45  &  46  Vict.  c.  77,  where  (0)  89  &  40  Vict  c.  70,  §  27 ;  Argyle 

the  ezpreadoDB  used— wftrrant  of  cita-  v.  M'Arthur,  28th  June,  1861,  28  D. 

tion,  wftirant  of  service,  and  jxidici*l  in-  1286. 

timation— hardly  cover  interiminterdict.  {p)  Laird  v.  Mihi,  16th  Nov.  1833 

(n)  Henderson  v.    Madellan,    28rd  12  S.  54. 

May,  1874,  1  R.  920.  (q)  89  &  40  Vict,  a  70,  §  31. 
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It  seems  that  though  a  process  fall  asleep  an  interim  inter- 
dict remains  effectual  (r) 

4  Oayeat  agaixist  Interim  Interdict— When  a  party  has 
reason  to  fear  that  another  is  to  apply  for  interdict  against 
him,  he  can  enter  (with  the  Sheriff-Clerk)  a  "caveat,"  and  this 
will  ensure  him  notice  of  the  presentation  of  the  petition,  and 
an  opportunity  of  being  heard  before  interim  interdict  is 
granted.  He  must  be  prepared,  however,  to  discuss  the 
question  immediately  on  receiving  the  notice,  because  he  is  not 
entitled  to  time. 

6.  Proceedings  in  Interdict  Process.— Except  as  regards 
the  matter  of  interim  interdict,  the  process  of  interdict  is  con- 
ducted in  the  ordinary  style. 

6.  Competency  of  applying  to  Two  Oonrts.  — It  has 

happened  that  parties  have  presented  petitions  for  interdict 
both  to  the  Court  of  Session  and  to  the  Judge  Ordinary ;  but 
in  such  an  event  there  can  be  little  doubt  that  the  second 
application  is  incompetent — if  both  are  not — for  there  is  no 
authority  for  holding  that  the  ordinary  rules  as  to  lis  alibi 
pendens  do  not  apply  to  interdict  as  well  as  to  other  pro- 
cesses. In  a  case  where  interim  interdict  was  refused  in  the 
Sheriff  Court,  and  the  pursuer  (without  abandoning  the  pro- 
ceedings there)  brought  a  process  of  interdict  in  the  Court  of 
Session,  Lord  Deas  and  Ardmillan  thought  it  incompetent ;  and 
though  the  other  two  Judges  of  the  First  Division  decided  the 
case  on  the  relevancy,  they  suggested  no  opposite  opinion  on 
this  point.(8) 

(r)  Hamilton   «.  Allan    (Court    of         ($)  See   Oatiicart  v,    Slosi,    nepra, 
Se«ion  caw),  16th  Feb.  1861,  28  D.      note  {q). 
689  ;  89  A  40  Viot  e.  70,  §  49. 
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7.  Breach  of  Interdict. — The  remedy  given  by  an  interdict 
being  a  negative  one,  the  holder  of  the  decree  cannot  enforce 
it  by  imprisonment,  as  if  it  were  a  decree  ad  factv/m  prce- 
standv/m.  If  the  defender  transgress  the  order,  the  pursuer's 
remedy  is  to  prosecute  for  breach  of  interdict.  This  is  done 
by  a  petition,  in  which  the  pursuer  can  conclude  to  have 
matters  restored  as  they  were;  to  have  the  defender  found 
liable  in  damages  ;  to  have  him  made  to  find  caution  not  to 
repeat  the  offence  ;(Q  to  have  him  fined  for  contempt  of 
Court,  and  imprisoned  if  he  fail  to  pay  the  fine;  and  to 
have  him  found  liable  in  expenses.  If  the  petition  contains  a 
prayer  for  fine  or  imprisonment,  it  comes  to  have  somewhat  of 
the  character  of  a  criminal  prosecution  ;  the  concurrence  of  the 
prosecutor-fiscal  is  required  ;{u)  and  it  seems  that  the  defender 
must  be  present  at  the  time  of  pronouncing  sentence.(t;)  The 
procedure  is  otherwise  the  same  as  in  an  ordinary  petition. 
Answers  are  sometimes  ordered  and  the  proof  taken  summarily, 
but  the  better  course  seems  to  be  for  a  record  to  be  made  up 
and  closed,  after  which  a  proof  will  be  allowed,  and  taken 
and  recorded  in  the  way  proper  to  civil  actions.(tf;)  The 
defender  may*be  judicially  examined,(a;)  and  though  it  was  at 

(0  See  Gray  v.  Petrie,   17th  Feb.  Brown  v.  ThomBon,  20th  Jtdy,  1882, 9  R. 

1848,  10  D.  718,  for  an   example   of  1188,  which  was  fully  discussed,  no  ob- 

caution  being  ordered.  jection  was  taken  to  the  procedure,  and 

(u)  Northumberland  v.  Harris,  28rd  there  the  petition  was  in  the  new  form ; 

Feb.  1832, 10  S.  366.  answers  were  ordered ;  the  respondent 

(v)  See  authorities  cited  in  Anderson  appeared  (as  ordained)  at  the  first  diet 

V.  Connacher,  20th  Dec.  1850, 13  D.  405*  (when  he  pleaded  not  guilty);  a  record 

The  presence  of  the  defender  is  not  re-  was  closed,  the  proof  taken  and  recorded 

quired  where  he  is  merely  found  liable  in  in  the  usual  way,  and  the  respondent 

expenses,  or  in  a  merely  nominal  penalty.  was  not  present  when  fined  one  shilling 

{w)  Henderson  v.    Maclellan,    23rd  by  the  Court  of  Session. 

May,  1874, 1  R  920.     In  the  Court  of  (x)  Mackayv.  Ross,  28rd  Sept  1868. 

Session  such  cases  are  tried  in  the  pro-  1  Irv.  288.      The  case  of  Duncan  v. 

ceeding  known  as  a  "  petition  and  com-  Ramsay,  15th  April,  1858,  1  Irr.  208, 

plaint."    In  the  Sheriff  Court  case  of  proceeded  on  specialties. 

2G 
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one  time  considered  that  it  wonld  be  unsafe  to  examine  him 
as  a  witne8B,(y)  the  competency  of  doing  so  is  now  settled.  (0) 
The  porsaer  must  prove  the  breach  of  the  interdict ;  and,  as 
the  consequences  are  serious,  great  exactness  is  required,  the 
interdict  being  strictly  construed.  An  interdict  against 
drawing  boats  upon  an  island  was  not  held  to  be  infiinged  by 
the  defender  drawing  his  boat  till  it  grounded  in  the  shallow 
water  on  the  shore.(a)  The  penalty  in  a  breach  of  interdict  is 
in  the  discretion  of  the  Court,  and  the  fine  varies  accorduig 
to  the  circumstances,  firom  a  nominal  fine  to  one  of  large 
amount.  (6)  It  is  made  payable  to  the  public  prosecutor,  and 
he  may  recover  it  by  the  method  in  use  for  civil  decrees  ;(c)  or, 
if  the  sentence  contains  authority  to  that  effect,  may  imprison 
the  defender,  for  the  time  specified,  in  case  of  non-payment((2) 


Section  XV. — Law-Bubrows. 

Law-burrows  is  an  old  form  of  process  still  in  use,  by  which 
a  person  who  dreads  bodily  harm  firom  anothfr  obliges  the 
other  to  find  caution  not  to  trouble  him.  By  the  Civil 
Imprisonment  Act  of  1882,  the  form  has  been  greatly  modified 
and  improved. 

The  mode  of  application  is  by  a  petition  (in  the  new  form) 

(y)  Compare  Dickson  on  Evidence,  14  S.  6. 
§  1707.  (d)  The  Act  aboliahing  imprisonment 

(z)  Miller  v.  Bjun,  9tb  Jaly,  1879,  for   civil   debt   expressly  excepts  the 

6  R.  1215.  case  of  fines  or  penalties  doe  to  the 

(a)  Menzies  v.  Maodonald,  13th  Feb.  Sovereign  (43  &  44  Vict  c  34,  §  4),  and 

1864,  2  M.  652.  seems  not  to  be  applicable  to  the  case  of 

{b)  Caledonian  Railway  v.  Hamilton,  persons  imprisoned  for  breach  of  inter- 

8rd  Angost,  1850,  7  BeU*s  Ap.  Ca.  272.  diet. 

(e)  Seattle  v.  Rodger,  14th  Nov.  1885, 
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setting  forth  (in  substance)  the  fear  which  the  applicant 
entertains.  It  concludes  that  the  defender  be  bound  to  find 
caution  for  a  specified  sum,  or  for  such  sum  as  the  Sheriff 
shall  think  right,  not  to  molest  the  pursuer,  and  further  that, 
if  he  fail  to  find  caution,  he  be  put  in  prison  for  a  period  not 
exceeding  six  months,  or  till  otherwise  liberated  in  due 
course  of  law.  The  old  procedure  was  that,  after  presenting  the 
petition,  the  applicant  appeared  before  the  Sheriff  and  swore 
to  its  truth,  but  now  the  Sheriff  orders  the  petition  to  be 
served,  and  grants  warrant  to  both  parties  to  cite  witnesses 
for  a  diet  which  he  fixes  in  his  order.  At  the  diet  appointed, 
or  at  an  adjourned  diet,  the  application  is  disposed  of 
summarily  under  the  provisions  of  the  (Criminal)  Summary 
Jurisdiction  Acts,  and  without  any  written  pleadings  or 
record  of  the  evidence.  Expenses  may  be  awarded  against 
either  party.  The  parties  are  competent  witnesses,  and  the 
prayer  of  the  petition  may  be  granted  on  the  sworn  testimony 
of  one  credible  witness,  even  though  such  witness  be  a  party. 
This  seems  to  alter  the  old  law,  which  was  that  in  cases 
between  husband  and  wife,  (a)  or  parent  and  child,  (&)  the 
applicant  must  bring  some  corroborative  evidence  that  he 
has  cause  to  dread  bodily  harm.  The  order  fixes  the 
amount  of  caution  to  be  found,  and  allows  a  certain  short 
time  for  the  defender  to  find  it ;  or  it  may,  in  place  of  caution, 
direct  the  party  to  grant  his  own  bond  for  duly  implementing 
its  terms.  In  either  case  the  party  may  be  ordered,  on  failing 
to  find  the  caution  or  to  grant  the  bond,  to  be  imprisoned  for 
a  period  not  exceeding  six  months.  There  is  no  power  to 
imprison  for  non-payment  of  the  expenses,  which  must, 
therefore,  be  recovered  as  a  civil  debt.     When  in  prison,  the 

(a)  Thomson,  7th  Mwch,  1815,  F.G.;  (6)  Taylor,  26th  June,  1829,   7  S. 

Calder,  24tb  Feb.  1841,  8  D.  615.  794. 
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^iplicftnt  is  not  bound  to  aliment  the  prisoner,  who  is  treated 
as  if  imprisoned  for  contempt  of  coort.(c) 

If  the  warrant  has  been  improperly  obtained,  the  defender 
most  apply  to  the  Supreme  Court  for  redress,  but  in  what 
form  is  not  now  clear.  If  it  be  held  that  the  reference  to  the 
Summary  Jurisdiction  Acts  gives  the  right  of  appeal  conferred 
by  them,  then  he  must  proceed  under  their  proviaons.  But 
if  (as  seems  to  be  intended)  this  reference  regulates  nothing 
more  than  the  proceedings  at  the  diet  for  proving,  and  this 
right  of  appeal  be  not  conferred,  the  defender  must  present  a 
note  of  suspension  to  the  Court  of  Session  if  he  has  not  been 
imprisoned,  and  one  of  suspension  and  liberation  if  he  is  in 
prison.(cQ  This  note  may  be  ''passed"  (so  as  to  try  the 
question)  on  such  caution  as  the  Court  think  fit,  there  being 
no  rule  on  the  subject.  Where  the  defender  offers  to  prove 
that  the  application  was  made  maliciously  and  without 
probable  cause,  the  Court  may  dispense  with  any  caution,  (e) 
What  it  is  necessary  to  show  before  the  warrant  will  be 
quashed,  appears  to  be  a  good  deal.  In  a  recent  case  in  the 
Court  of  Session  it  was  held  that  the  warrant  could  not  be 
set  aside  unless  the  defender  proved  that  the  application  was 
made  both  maliciously  and  without  any  probable  cause.  (/) 
This  makes  the  power  of  setting  aside  the  warrant  almost 
uselesfli,  because  malice  is  very  difficult  to  prove,  and  it  may 
be  doubted  whether  the  decision  did  not  proceed  on  stricter 
views  than  the  policy  of  the  various  statutes  required. 
When  it  is  proved  that  the  warrant  is  illegally  taken  out, 
the  pursuer  is  liable  in  damages. 

(c)  45  a  46  Vict  c.  42,  §  6.  Jurist,  682. 

(d)  Smith  V.  Baird,  26tli  Jul  1799,  (/)  Brock  v.  Rankine,  5th  June,  1874, 
M.  804a                                                      1  R.  991 ;  RuidaU  v.  Johnrtoii,  28th 

(«)  Gaddi  V.  Baiid,  Jvom,  1856,  28      June,  1867,  40  Jurist,  554. 
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If  the  Sheriff  refuses  the  petition,  there  seems  to  be  no 
right  of  appeal,  and  the  pursuer  has  not  now  the  choice  he 
once  had  of  taking  out  a  summons  of  law-burrows  in  the 
Court  of  Session  or  Court  of  Justiciary,  (gr) 


Section  XVI. — Regulation  of  March  FsNCsa 

The  regulation  of  march  fences  belongs  to  the  Judge 
Ordinary.  If  there  be  no  fence,  or  an  insufficient  fence, 
between  conterminous  proprietors,  the  Sheriff  may,  on  the 
application  of  either  of  them,  appoint  a  suitable  fence  to  be 
erected,  or  a  former  fence  to  be  repaired,  at  their  joint 
expense;  and  if  the  old  boundary  be  irregular,  the  Sheriff 
has  power  to  straighten  the  march  by  taking,  as  far  as  may 
be,  equal  portions  from  each  property  and  adding  them  to 
the  other,  (a)  Where  the  lands  are  entailed,  their  exchange 
must  be  fortified  by  an  excambion  under  the  Montgomery 
Act.(6) 

The  regulation  as  to  building  and  repairing  fences  is 
applied  only  to  lands  suitable  for  being  enclosed,  and  not  to 
extensive  moor  lands.  It  is  inapplicable  where  there  is  a 
sufficient  natural  fen^e.  To  prevent  hardship,  it  is  also  not 
applied  to  lands  of  less  than  five  or  six  acres  in  extent,  or  to 
any  case  where  the  expense  would  be  out  of  proportion  to 
the  obtainable  benefit.  The  regulation  as  to  the  straighten- 
ing of  a  march  cannot  be  carried  out  if  there  is  a  dispute  as 

{ff)  45  &  46  Vict.  c.  42,  §  6  (1).  fence    is    to   be    repaired  or  rebuilt ; 

(a)  1661,  c.  41  (ratified  by  1685,  c.  Paterson    v.   Macdonald,    16th    June, 

89),  and  1669,  c.  17.    It  is  matter  for  1880,  7  R.  958. 

the  Sheriff's  discretion  whether  an  old  (6)  Supra,  p.  428. 
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to  the  existing  line.  In  that  case  the  process  must  be  sisted 
till  the  dispute  be  settled  by  declarator ;  and  then,  when  the 
actual  boundary  is  ascertained,  the  Sheriff  may  proceed  to 
adjust  it(c) 

Processes  for  the  regulation  of  fences  are  conducted  in  the 
ordinary  manner,  the  only  peculiarity  being,  that  in  straight- 
ening marches  the  Sheriff  is  required  by  the  Act  1669,  c.  19, 
to  visit  and  inspect  the  ground.  He  cannot  delegate  this 
duty  even  with  the  parties'  consent,  but  he  may  take  such 
assistance  from  men  of  skill,  in  addition,  as  he  may  think 
expedient((2) 


Section  XVII. — Mabitime  Cases. 


1.  Ordinary  Juriidietion. 

2.  Summary  Beeovery  of  Seamen^i 

Wages. 


3.  Btcovery  of  Salvage. 
4  Set  and  Sale  of  Ships. 


1.  Ordinary  Jurisdiction. — Maritime  causes  comprehend 
questions  of  charter  -  parties,  freights,  salvages,  wrecks, 
bottomries,  policies  of  insurance,  and,  in  general,  all  contracts 
concerning  the  loading  or  unloading  of  ships,  and  all  actions 
for  the  delivery  of  goods  sent  on  ship-board,  or  for  recovering 
their  value. (a)  These  causes  when  arising  within  the 
district,  and  in  the  navigable  rivers,  ports,  harbours,  creeks, 
shores,  and  anchoring  grounds  belonging  to  it,  may  be  brought 
before  the  Sheriff. 

(c)  See  Strang  v.  Stewart,  Slat  (a)  £nk.  i.  3.  38.  As  to  salvage, 
March,  1864,  2  M.  1015;  affd.  16th  see  u^ra,  art  8.  The  "Forms  of 
Feb.  1866,  4  M.  (H.  L.)  5;  and  case  Proceedings"  of  Mr.  Robert  NeiU  may 
cited  in  next  note.  be  oonsolted  with  great  advantage  in 

(d)  Lord  Advocate  v.  Sinclair,  26th  all  maritime  qaestions. 
Nov.  1872, 11  M.  187. 
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The  jurisdiction  extends  over  foreigners  and  persons  residing 
out  of  Scotland,  provided  the  defender,  on  any  legal  ground 
of  jurisdiction,  is  amenable  to  the  jurisdiction  of  the  Sheriff 
before  whom  the  cause  may  be  raised.(&)  This  is  held  to 
cover  the  power  of  founding  jurisdiction  against  foreigners  by 
arrestment  jwri8dicti(mi8  fv/ndamdce  cq/aaa  ;(c)  and  where  it  is 
a  ship  or  other  vessel  belonging  to  the  foreigner  which  has  been 
arrested  within  the  jurisdiction,  the  foreigner  may  be  sued  not 
only  in  maritime  actions,  but  in  any  action  which  would  be  com- 
petent against  a  Scotsman  subject  to  the  Sheriff's  jurisdiction,  {d) 
In  the  Merchant  Shipping  Act  there  is  a  special  power  given 
to  detain  foreign  ships  for  claims  of  damages  caused  by  the 
misconduct  or  want  of  skill  of  the  master  or  mariners,  but  it 
is  not  much  used  here,  as  the  more  familiar  proceeding  of 
arresting  to  found  jurisdiction  serves  all  the  purpose  in 
Scotland,  (e)  K  it  be  used,  the  ship  may  be  released  on 
security  being  foimd;  and  indeed  all  arrestments  to  found 
jurisdiction  may,  like  other  arrestments,  be  loosed  on  caution 
or  consignation. (/) 

For  causes  not  exceeding  the  value  of  £25,  the  jurisdiction 
is  privative.     When  counties  are  separated  by  a  river,  firth, 

(6)  11  Geo.  IV.  and  1  V^TiU.  IV.  c.  1864,  2  M.  886.     The  Bnm  arreflted 

69,  §  22  ;  and  1  &  2  Viot.  c.  11 9,  §  21.  may  be  small,  provided  it  be  not  illusory. 

*' Section  22  of    1   Will.   IV.  c.   69,  A  debt  of  £1,  Ss.  6d.  was  held  enough 

having  in  express  terms  given  jurisdic-  in  an  action  for  £600 ;  Shaw  v.  Dow, 

tion  to  the  Sheriff  in  maritime  causes  2nd  Feb.  1869,  7  M.  449. 

against  persons  residing  furth  of  Scot-  (cQ  40  &  41  Vict.  c.  50,  §  8  (4).    It 

land,  the  subsequent  declaratory  enact-  should  be  observed  that  the  power  to 

ment  in  §  21  of  1  &  2  Vict.  c.  119  arrest  a  ship  does  not  authorise  the 

cannot   be  held   to   take  away    that  pursuit  of  her  and  the  bringing  of  her 

jaiisdiction,  but  only  to  regulate  it.** —  back  into  the  jurisdiction ;  Carlberg  v. 

Per  Lord  Barcaple  in  Price  v,  Owen,  Borjesson,  22nd  Dec.  1877,  5  B.  890, 

cited  Law  Courts  Com.  1868,  Evidence,  and  9th  July,  1878,  6  R  (H.  L.)  217. 

p.  418,  and  reprinted  in  NeiU's  Forms,  (e)  17  &  18  Vict  c.  104,  §  527. 

p.  19.  (/)  Stewart  v.  Gray,  19th  Dec.  1882, 

(e)  Bruhxi  v,  Grunwaldt,  20th  Jan.  10  R.  382. 
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or  eataary,  the  Sheriff  of  each  county  has  jurisdiction  over  the 
whole  inteirening  space  occupied  by  water ;  but  if  the  defender 
reside  in  either  of  the  counties,  the  cause  must  be  brought  in 
the  county  where  he  lives.  There  is  a  power  in  maritime 
cases  of  remitting  causes  from  one  Sheriff  Court  to  another 
ob  contingentiami,  or  for  other  sufficient  reason.(9)  In  all 
other  respects  maritime  causes  are  conducted  like  ordinaiy 
actions.  (&) 

2.  Summary  RecoTeiy  of  Seamen's  Waffea.—Under  the 

Merchant  Shipping  Act  of  1854,  any  seaman  or  apprentice, 
or  person  authorised  by  him,  may  sue  in  a  summaiy  manner 
for  any  wages  due  to  him,  not  exceeding  £50  in  amount. 
The  master  of  a  ship  has  the  same  remedy.  The  action  may 
be  brought  before  the  Sheriff  either  of  the  place  where  the 
voyage  terminated,  or  of  the  place  where  the  person  on  whom 
the  claim  is  made  resides.     The  Sheriff's  order  is  final,  (t) 

The  complaint  (which  is  in  the  form  of  a  petition)  does  not 
require  to  recite  the  clauses  of  the  Merchant  Shipping  Act 
on  which  it  is  founded.  (^')  It  is  sufficient  if  they  be  specified 
or  referred  to.  The  cause  of  complaint  or  action,  and  the 
remedy  sought,  must  be  set  forth  shortly.  The  complaint  may 
contain  a  prayer  for  a  warrant  to  arrest  on  the  dependence. 
On  being  presented  to  the  Sheriff-Clerk,  he  issues  a  warrant 
to  cite  the  defender  and  witnesses  and  havers,  as  well  as 
(when  craved)  a  warrant  to  arrest.     When  the  day  of  trial 

ig)  11  G«o.  IV.  ft  1  WiU.  IV.  a  69,  cited,  ntpra,  p.  371,  th»t  the  form  pro- 

§  24.  vided  by  the  Sheriff  Conrt  Act  of  1876 

(A)  A.  S.,  lOtb  Jaly,  1839,  §  161.  most  now  be  used,  and  this  leemB  so 

(417  ft  18  Vict  c.  104,  §§  188  and  understood    in   practice.     See   Keill's 

191.  Forms,   p.  148.     The  instances  there 

ij)  Altboogh  the  Merchant  Shipping  given  are  petitions  for  summary  salvage 

Act  provides  a  form  for  this  petition,  claims,  but  the  principle  is  the  same, 

it  would  appear  from  the  authorities  See  also  Lees*  Styles,  p.  251. 
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comes,  the  parties  are  heard  viva  voce.  It  is  specially  directed 
that  there  be  no  written  pleadings,  and  that  the  evidence  be 
not  written  down — no  record  being  kept  except  the  complaint 
and  the  decree  pronounced.  The  decree  may  be  enforced  by 
arrestment  and  poinding,  like  any  other  civil  decree.  (A;) 
The  use  of  this  summary  mode,  in  preference  to  the  ordinary 
modes  of  recovering  wages  in  the  Sheriff  Court,  seems 
optional. 

Suits  for  seaman's  wages  under  £50  cannot  be  brought  in 
the  Court  of  Session  unless — (1)  the  owner  is  adjudged 
bankrupt  or  declared  insolvent;  or  (2)  unless  the  ship  is 
under  arrest  or  is  sold  by  the  authority  of  the  Court  of 
Session ;  or  (3)  unless  the  Sheriff,  acting  under  the  Merchant 
Shipping  Act,  refer  it  to  the  Court  of  Session  ;  or  (4)  unless 
neither  owner  nor  master  is  or  resides  within  twenty  miles 
of  the  place  where  the  seaman  or  apprentice  is  discharged 
or  put  ashore.  (Z)  It  will  be  observed  that  these  provisions 
leave  untouched  the  incompetency  of  making  in  the  Court 
of  Session  a  claim  for  wages  not  exceeding  £25  in  value,(m) 
and  therefore  that  they  practically  affect  only  claims  between 
£25  and  £50  in  amount. 

3.  Recovery  of  Salvage. — Where  the  amount  claimed  does 
not  exceed  £200,  or  where  the  value  of  the  property  saved  does 
not  exceed  £1000,  the  Merchant  Shipping  Acts  prescribe  the 
mode  of  recovery  of  salvage.  The  Act  of  1854  made  it 
necessary  to  refer  such  a  dispute  to  the  arbitration  of  two 
justices, (ti)  but  the  Amending  Act  of  1862  gives  the  claimant 

{k)  Ibid.  §§  531  to  539  mclusive,  and  Vict.  c.  63,  §  49. 

541,  542,  and  543.  (m)  SuprOt  art.  1. 

{I)  17  &  18  Vict  c.  104,  §  189,  as  (n)  17  &  18  Vict  c.  104^  §  460. 
extended  by  the  Act  of  1862,  25  &  26 
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the  option  of  referring  it  to  the  arbitration  of  the  Sheriff,  (o) 
If  the  8um  in  dispute  exceeds  £60,  there  is  an  appeal  from 
the  Sheriff's  decision  to  the  Court  of  Session,  but  otherwise 
the  Sheriff's  decision  ia  final,  (p) 

The  claim  being  a  proceeding  under  the  Merchant  Shipping 
Act,  must  be  brought  and  conducted  in  a  summaiy  form,  in 
the  way  prescribed  by  the  Act,  and  described  in  the 
preceding  article,  (j)  The  proceedings  are  subject,  however, 
to  certain  special  regulations.  The  claim  may  begin  with 
a  reference  instead  of  a  petition.  It  must  be  brought,  in 
case  of  wreck,  before  the  Sheriff  resident  at  or  near  where 
it  is  found ;  in  case  of  services  to  a  ship  or  boat,  before  the 
Sheriff  resident  at  or  near  where  it  is  lying,  or  the  first  port 
to  which  it  is  taken.(r)  The  Sheriff  may  call  to  his  assistance 
any  person  conversant  with  maritime  affiiirs  as  assessor,  or 
may  refer  the  claim  to  such  a  person  as  umpire.  The  Sheriff 
must  determine  the  dispute  within  forty-eight  hours  after  it 
has  been  referred  to  him,  which  must  mean  (if  a  petition  has 
been  requisite)  after  the  respondent  has  appeared  on  the 
expiry  of  the  ivducioB.  If  the  Sheriff  refer  it  to  an  umpire, 
the  umpire  has  forty-eight  hours  from  his  appointment 
in  which  to  determine  the  dispute.(s)  Provision  is  made 
in  the  leading  Act  for  the  umpire's  remuneration,  for 
calling  for  the  production  of  documents,  and  administering 
oaths.(Q  It  also  has  provisions  for  enforcing  the  award 
where  the  receiver's  assistance  is  requisite,  and  also  for 
apportioning  it.  (u) 

(o)  25  &  26  Vict  c  63,  §  40  (6,  7,  (f)  17  ft  18  Vict.  o.  104,  §  461.    The 

and  8).  Sheriff  or  umpire  has  power,  however,  to 

(jp)  17  &  18  Vict  a  104,  §  464.  extend  the  time  by  writing  under  his 

[q)  17  ft  18  Vict  c.  104,  §531 ;  1862  hand. 
Act,  §  49  (8).  it)  17  ft  18  Vict  c.  104,  §§  462,  463. 

(r)  17  ft  18  Vict  a  104,  §  460.  (u)  Ibid.  §§  466  to  470  mcl 
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In  cases  where  an  appeal  is  competent,  the  evidence 
should  be  recorded.(i;)  In  such  cases,  the  Sheriff  is  bound, 
on  the  request  of  either  party,  to  record  the  evidence  in  the 
usual  way ;  and  if  in  consequence  of  the  want  of  such  a 
request  the  evidence  have  not  been  recorded,  the  Court  of 
Session  will  refuse  to  entertain  the  appeal. 

The  proceedings  in  the  case  of  an  appeal  are  not  well 
defined.  The  party  must  give  notice  of  his  intention  within 
ten  days,  and  take  his  appeal  within  twenty,  (w)  When  this 
is  done,  a  certified  copy  of  the  proceedings  must  be  transmitted, 
along  with  a  certificate  by  the  Sheriff  of  the  gross  value  of 
the  article  respecting  which  salvage  is  claimed.(a;) 

If  the  claim  exceeds  £200,  and  the  value  saved  exceeds 
£1000,  it  must,  unless  the  parties  consent  to  its  being  tried 
in  the  Sheriff  Court,  be  taken  to  the  Court  of  Session.  If, 
however,  the  sum  awarded  there  is  less  then  £200,  the 
claimant  gets  no  costs,  unless  the  Court  certify  the  case  to  be 
a  fit  one  for  trial  in  a  superior  court.  (2/) 

4.  Set  and  Sale  of  Ships. — If  the  owners  of  a  ship  disagree, 
and  cannot  arrange  their  dispute,  any  one  of  them  may  bring 
the  action  called  "  set  and  sale."  In  this  the  pursuer  sets  a 
value  on  his  shares,  and  offers  them  to  the  other  owners  at 
a  price,  or  offers  to  buy  their  shares  at  a  corresponding 
rate.  If  the  other  owners  will  neither  buy  nor  sell,  he  craves 
warrant  to  have  the  ship  sold  by  auction.  The  action  is 
brought  by  a  petition  in  the  ordinary  form,  and  when  the 
indudoe  have  expired,  if  no  defences  to  the  competency  are 
stated,  the  defenders  declare  their  election,  which  they  should 

(v)  Spenoe  v.  Sinclair,  4th  July,  1883,  (x)  Ibid.  §  465. 

20  a  L.  R.  726.  iy)  Ibid.  §  460. 

{w)  17  k  18  Viot.  c.  104,  §  464. 
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do  by  minute,  and  decree  is  pronounced  accordingly.  If  they 
accept  and  pay  for  the  pursuer's  shares,  decree  is  pronounced 
adjudging  them  to  the  defenders.  If,  on  the  other  hand,  they 
accept  the  pursuer's  oflFer  for  their  shares,  the  decree  will  have 
to  be  framed  accordingly.  If  they  refuse  either  to  buy  or 
sell,  the  ship  is  sold  in  the  same  way  as  an  arrested  vessel  is 


Section  XVIII. — ^Action  of  Maills  and  Duties. 

An  action  for  the  payment  of  rents  used  to  be  called  an 
action  of  maills  and  duties,  but  the  name  is  seldom  used  now 
except  when  the  proceeding  is  taken  at  the  instance  of  an 
heritable  creditor  of  the  landlord.  It  is  not  a  step  neces- 
sary to  secure  the  preference  of  such  a  creditor  over  the 
landlord's  personal  creditors,  but  it  is  a  convenient  form, 
because  under  it  all  the  tenants  can  be  brought  into  the  field 
at  once,  and  thus  prevented  from  paying  so  as  to  defeat  the 
security,  (a)  The  action  is  an  ordinary  one.  If  the  pursuer 
be  in  possession  of  the  estate,  whether  as  proprietor  or  as 
adjudger,  or  under  any  other  title  which  by  law  gives  him  the 
rents,  the  action  is  directed  against  the  tenants  only ;  but 
where  the  person  entitled  to  the  rents  is  not  legally  in  posses- 
sion, he  must  call  as  defender  the  person  who  is  in  such 
possession,  as  well  as  the  tenants.  Should  a  question  of 
heritable  title  arise,  the  action  must  be  sisted ;  but  tenants 
cannot  object  to  the  title  of  the  person  from  whom  they  derive 
their  right,  or  to  that  of  his  heir,  provided  either  were  infeft. 

(z)  Supra,  p.  860.  2902,  Bell's    ConveyaneiDg    Lectures, 

(a)  Webster  v,  Donaldsoo,  1780,  M.       3rd  ed.,  p.  1169. 


Ch.  II.,  8.  XIX.] 


MEDITATIO  FVQM, 


461 


If  a  third  party  appear  in  the  process,  having  also  an  infeft- 
ment,  the  pursuer  must  prove  that  he  or  his  author  has  been 
in  possession  of  the  rents  for  seven  years  immediately  pre- 
ceding. (6) 

The  action  sets  forth  the  pursuer's  title,  and  the  names  and 
designations  of  the  tenants,  with  their  respective  tenures,  and 
concludes  for  payment  of  the  rents.  It  may  conclude  not 
only  for  the  arrears,  but  for  rent  due  at  a  coming  term,  that 
term  being  first  come  and  bygone.(c) 


SECTION  XIX. — Meditatio  Fuga 


1.  Debt  on  which   Warrant  compe- 

tent 

2.  What  Persons  maybe  Apprehended, 

3.  What  Sheriff  moAf  istue  the  War- 

rant 

4.  Form  of  Application, 


5.  Oath  of  Creditor, 

6.  Oranting  Warrant  of  Apprehen- 

sion. 

7.  Examination  of  the  Debtor, 

8.  Proof. 

9.  Order  to  find  Caution, 


The  Meditatio  Fugce  warrant  is  issued  on  the  application 
of  a  creditor,  who  swears  to  the  verity  of  his  debt,  and  also  to 
his  belief  that  the  debtor  means  to  leave  Scotland  ;  specifying 
in  his  oath  such  circumstances  as  afford  reasonable  ground  for 
justification  of  that  belief.  Under  this  warrant  the  debtor  is 
immediately  apprehended  and  brought  before  the  judge,  who, 
after  an  examination  into  the  circumstances,  either  liberates 
him  as  one  against  whom  there  is  no  just  ground  of  suspicion, 
or  authorises  his  imprisonment  till  he  shall  find  security  to 


(b)  Hunter  on  Landlord  and  Tenant, 
4th  ed.,  yoL  ii.  p.  854. 


(e)  Woodward  v.  WilBon,  lOth  March, 
1829,  7  S.  566. 
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appear  in  an  action  to  be  raised  against  him  within  a  certain 
time,  usually  six  months ;  or,  if  there  be  diligence  (under 
which  imprisonment  is  competent)  subsisting  against  him,  to 
abide  the  course  of  it  (a) 

Nothing  contained  in  the  Debtor's  Act  of  1880  prevents 
the  apprehension  or  imprisonment  of  any  person  under  a 
warrant  granted  against  him  as  in  meditatione  fug<B,Q)) 
Therefore,  although  imprisonment  for  civil  debt  is  abolished, 
the  remedy  is  still  competent,  where  it  can  be  of  any  use  to 
the  creditor.  It  is,  however,  now  incompetent  where  it  can 
be  of  no  use,  as  in  the  case  of  a  creditor  who  has  already 
obtained  an  extract  decree  for  a  debt  under  which  imprison- 
ment is  incompetent,  (o)  The  attempt  to  extend  this  excep- 
tion so  as  to  make  the  remedy  incompetent  in  almost  all 
cases  shows  a  misconception  -  of  its  natiu-e.  Where  it  is  used 
before  judgment  is  pronounced,  or  eveu  before  extract  can  be 
issued,  it  seems  still  competent  in  all  debts,  because  then  it  is 
the  only  compulsitor  which  the  creditor  can  use  to  make  the 
debtor  abide  the  jurisdiction. (cQ 

1.  Debt  on  which  Warrant  competent—It  is  not  neces- 
sary that  the  debt  be  exigible  at  the  time,  or  even  that  it 
have  been  proved  to  be  due.  It  may  be  a  debt  future,  con- 
tingent, or  unconstituted.  Thus,  it  was  held  competent  to 
apprehend  an  absconding  tenant  till  he  found  caution  not  only 
to  meet  an  action  for  arrears  and  current  rent,  but  to  meet 
actions  (should  it  be  necessary  to  raise  them)  for  the  rent  of 
all  the  years  of  his  lease  yet  to  come.(6)     A  common  case  of 

(a)  2  Bell'i  Com.  (5th  ed.)  659  Sheriff  Court),  12th  Feh.  1S88,  27  Jour- 

(6)  48  k  44  Vict  e.  84,  §  4.  iiaI  of  Jurisprudenoe,  219. 

(e)  Kidd  v.  Hyde,  19th  May,  1882,  9  {$)  M*GiU  v.   Ferrier,    9th    Maroh, 

R.  808.  1888, 16  a  984. 
(({)  PMOoe  V.  SimpiKm  (Lanarkshire 
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the  use  of  the  warrant  shows  well  the  kind  of  debt  for  which 
it  is  issuable.  A  woman  pregnant  with  an  illegitimate  child 
can  have  the  alleged  father,  should  he  be  leaving  Scotland, 
apprehended  till  he  find  caution  to  meet  an  action  for  the 
inlying  expenses  and  aliment.(/)  In  this  case  the  debt  has 
every  possible  element  of  uncertainty  about  it.  Care  must  be 
taken  not  to  use  the  remedy  for  civil  debts  which,  exclusive 
of  interest  and  expenses,  are  under  £8,  6s.  8d,  as,  in  the  case 
of  such  debts,  civil  imprisonment  has  been  entirely  abolished, 
without  any  reservation  of  the  right  to  apprehend  or  imprison 
in  meditatione  fv^cB,(g) 

2.  What  Persons  may  be  Apprehended— -The  warrant  is 
usually  used  against  domiciled  Scotchmen  about  to  leave  Scot- 
land; and  it  does  not  appear  that  the  fact  of  the  debtor 
having  abundance  of  property,  real  or  personal,  to  meet  the 
claim,  is  ground  for  making  an  exception.  (A)  If  a  person, 
after  contracting  debt,  leaves  Scotland,  but  returns  for  any 
purpose,  he  is  liable  to  the  use  of  the  warrant  (i) 

Foreigners  while  in  Scotland  are  liable  to  the  diligence  it 
they  contract  debt  here  ^(j)  and  if  a  foreign  debtor  be  found 
in  Scotland  absconding  from  his  foreign  creditors,  they  may 
make  use  of  the  diligence  to  stop  his  farther  flight.  (X;) 

Persons  who  in  the  course  of  their  employment  in  the 
public  service  are  ordered  abroad  on  duty  cannot  be  stopped 
by  this  diligence.  (Q     As  all  who  contract  with  such  persons 

(/)  Davies  v.  Duncan,  9th  Feb.  1861,  1882,  6  W.  and  S.  271. 

28  D.  682.  (/)  Erak.  i  2,  21. 

ig)  bk6  WilL  4  c.  70  ;  MarshaU  v.  (h)  Ray  v.  Bellamy,  2lBt  June,  1768, 

Dobeon,  18th  Dea  1844,  7  B.  282.    The  M.  2051 ;  2  BeU'e  Coul  (5th  ed.),  568. 

Act  does  not  apply  to  taxes,  rates,  fines,  Irvine  v.    Hart,    19th  March,    1869, 

and  sums  decerned  for  aliment.  7  M.  723. 

(A)  Heron  V.  Dickson,  16th  Dea  1773,  (I)  Serrioe  v.  Hamilton,  25th  May, 
M.  8550.                                                     •  1811,  2  BeH's  Com.  (5th  ed.),  568 ;  Bry- 

(»)  Crowder  v.  Watson,  16th  Aug.  son,  10th  March,  1812,  F.  C. 


464  SPECIAL  F0BM8  OF  ACTION.   ^  [Past  m. 

know  their  liability  to  such  orders,  and  need  not  give  credit 
unless  they  please,  it  would  be  unreasonable  on  their  account 
to  allow  any  interference  with  the  public  servica 

The  intention  of  the  debtor  must  be  to  leave  Scotland ;  it 
is  not  enough  that  he  be  going  from  one  part  of  it  to 
another,  (m)  It  is  not  necessary  that  it  should  be  any  part 
of  his  object  in  leaving  to  escape  payment  of  the  debt  \  it  is 
enough  that  it  will  have  the  effect  of  removing  him  from  the 
jurisdiction  of  the  Scottish  courts.(n)  But  it  must  be  a 
removal  of  a  kind  that  ¥all  have  such  effect,  for  if  the  absence 
is  h<yna  fide  to  be  a  temporary  one,  whether  for  business  or 
pleasure,  there  is  no  reason  for  making  any  extraordinary 
interference  with  the  debtor's  personal  liberty,  (o) 

If  the  debtor  have  actually  left  Scotland,  the  diligence 
cannot,  as  I  think,  be  used  to  bring  him  back  to  the  country, 
though  a  contrary  opinion  has  received  effect  in  other 
quarters,  (p)  It  seems  to  me  that  if  the  debtor  have  gone  to 
some  other  part  of  the  United  Kingdom,  application  ought  to 
be  made  to  the  Courts  having  jurisdiction  where  he  is ;  and 
that  if  he  have  left  the  United  Kingdom,  it  is  very  clear  that 
there  is  no  case  for  his  extradition. 

3.  What  Sheriff  may  Issue  the  Warrant^ It  is  not 

necessary  that  the  warrant  should  be  issued  by  the  court 
which  is  to  try  the  cause ;  it  is  an  act  of  magisterial  duty 
which  should  be  performed  by  the  Judge  Ordinary  of  the 

(m)  Laing  «.  Watson,  20th  Deo.  1789,  July,  1814,  F.  C. 

M.  8565.    "  Retiring  to  the  Banctuaiy  '*  (n)  Jftckson  v.  Smellie,  22nd  Nov. 

waa  not  held  to  justify  the  warrant,  as  1865,  4  M.  72. 

there  wss   a  prison  in  Holyrood    to  (o)  See  Gorman  v.  Hedderwick,  8rd 

keep    the   debtor   from    leaving    the  Feb.  1827,  5  S.  (o.e.)  291. 

country   if  he  showed  any  tendency  {p)  Sellar's  Forma,  p.  172. 
towards  that;  Flaoe  v.  Donnison,  2nd 
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jurisdiction  within  which  the  debtor  is  found,  (g)  The 
Sheriff  of  the  sheriffdom  in  which  the  defender  resides  has 
also  jurisdiction,  and  that  although  the  defender  may  not  be 
in  it  at  the  time.  If  the  action  be  in  dependence,  the  judge 
before  whom  it  is  tried  should  have  a  like  jurisdiction.  Where 
an  application  was  made  to  a  Sheriff  within  whose  jurisdic- 
tion the  debtor  neither  resided  nor  was  at  the  time,  but 
where  he  was  expected  to  come,  and  where,  on  coming,  he  was 
apprehended  on  the  warrant  prepared  for  him,  the  jurisdiction 
was  questioned,  but  apparently  without  suflBcient  reason,  for 
the  debtor  was  within  the  jurisdiction  at  the  time  of  execut- 
ing the  warrant  which  began  the  process  in  so  far  as  he  was  a 
party  to  it.(r) 


4.  Form  of  ApplicatioXL  —  The  petition,  which  is  drawn 
like  other  special  applications,  in  the  form  provided  by  the 
Act  of  1876,(s)  sets  forth  the  debt  which  is  due  or  claimed; 
and  it  should  do  this  in  a  specific  form.  For  instance,  if  the 
debt  be  one  consisting  of  damages  due,  the  petition  should  set 
forth  the  act  or  acts  for  which  they  are  claimed,  as  well  as 
their  amount  ;(t)  but  if  the  nature  of  the  debt  be  set  forth 
in  the  petition  so  as  to  leave  no  doubt  as  to  what  is  claimed 
and  as  to  the  competency  of  issuing  a  warrant  for  the  claim, 
the  precise  amount  due  may  be  stated  afterwards  in  the  course 
of  the  proceedings,  (it) 


iq)  2  Bell'8  Com.  (5th  ed.)  569,  found* 
ing  on  Barrowfield  v,  Weathenpoon, 
June,  1727,  M.  8649. 

(r)  Mantle  v.  MUler,  ISth  Dec.  1865 
(reported  Slat  Jan.  1856),  18  D.  895. 

(«)  M'Dermott  v.  Ramsay,  9th  Dec 
1876,  4  R.  217.  The  point  whether  the 
proceeding  was  one  in  the  **  ordinary  " 
court,  within  the  meaning  of  the  stat- 


ute of  1876,  was  not  argued. 

(t)  Campbell  v,  Robertson,  20th  Not. 
1847,  10  D.  125.  In  this  case  doubts 
were  thrown  out  whether  a  claim  for 
damages,  especially  for  slander,  could 
be  made  a  ground  for  granting  the 
warrant     Ersk.  I.  ii.  43. 

(u)  Davies  v.  Duncan,  tupra,  note 
(/).    The  petition  stated  the  claim  to 

2  H 
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The  petition  also  sets  forth  the  purpose  of  the  debtor  to 
abflcond 

6.  Oath  of  the  Oreditor. — After  presenting  the  petition, 
the  creditor  appears  before  the  Sheriff,  and  depones  to  the 
verity  of  the  debt,  and  to  the  intention  of  the  debtor  to 
abscond.  The  oath  to  the  verity  is  in  general  terms  that  the 
debt  is  due  ;  but  it  is  essential,  (v)  In  giving  his  oath  as  to 
the  debtor^s  intention  to  abscond,  the  creditor  must  detail  the 
grounds  on  which  he  founds  his  belief,  and  these  must  be 
recorded,  (te;)  If  the  creditor  at  the  time  of  application  be 
not  within  the  jurisdiction,  the  oath  may  be  taken  before  any 
magistrate  in  the  form  of  an  a£5davit,  as  time  would  be  lost 
if  it  were  held  necessary  to  take  it  under  a  commission. 
When  an  affidavit  is  given,  there  is  a  custom  of  making  the 
agent  of  a  creditor  residing  in  Scotland,  or  the  mandatory 
of  a  creditor  not  residing  in  Scotland,  take  a  second  oath  to 
the  effect  that  he  believes  the  first  to  be  true.(x)  Wherever 
practicable,  the  oath  should  be  taken  before  the  Sheriff  who 
is  to  grant  the  warrant,  for  a  Sheriff  who  trusts  any  part  of 
the  duties  to  others  in  a  matter  of  this  kind  may  incur 
responsibilities,  (y) 

6.  Warrant  of  Apprehension. — Should  the  circumstances 
which  are  set  forth  in  the  creditor's  oath  be  sufficient,  if  true. 


be  for  inlying  expenses  and  aliinent  to 
a  child ;  and  the  amounts  claimed  were 
stated  afterwards  in  a  minute. 

{v)  King  V.  Hunter,  18th  May,  1832, 
10  S.  544. 

(w)  2  Bell's  Com.  (5th  ed.),  560 ; 
Laing  v.  Watson,  20th  Dec.  1789,  M. 
8555. 

(a;)  See  Bell's  Com.,  tU  mprvL    The 


proceeding  is  nninteUigible.  If  the  law 
desire  to  make  the  agent  or  mandatory 
responsible  for  the  good  faith  or  tniUi 
of  the  affidavit  it  should  say  so  at  once. 
iy)  See  Andenon  v.  Smith,  26th  Nov. 
1814,  F.  C,  where  it  was  much  doubted 
whether  a  magistrate  oould  act  on  an 
examination  taken  by  his  clerk  on  » 
remit 
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to  show  that  the  debtor  is  about  to  leave  the  country,  the 
Sheriff  may  issue  the  warrant  to  apprehend  the  debtor  and 
bring  >^iTn  before  him  for  examination.  This  warrant  may  be 
executed  beyond  the  sheriffdom,  provided  that  the  officer 
executing  it  be  either  a  messenger-at-arms  or  an  officer  of  the 
sheriffdom  from  which  it  is  issued.(0)  If  the  warrant  is  to  be 
executed  in  another  sheriffdom  by  an  officer  of  that  sheriffdom, 
an  indorsation  or  a  warrant  of  concurrence  must  be  obtained 
from  its  Sheriff. 

The  warrant  may  be  executed  on  a  Sunday,  (a) 

7.  Examination  of  the  Debtor.  — On  the  debtor  being 
brought  before  the  Sheriff,  he  is  examined  as  to  the  debt  and 
as  to  the  intention  to  abscond  (&)  With  regard  to  the  debt, 
it  is  not  very  material  what  he  says.  The  important  part  of 
the  examination  is  as  to  the  absconding.  If  he  admits  the 
intention  to  leave  Scotland,  or  facts  which  sufficiently  prove 
it,  he  may  be  at  once  ordered  to  find  caution  de  jvdido  sisti. 
If  he  deny  the  intention,  then  the  Sheriff  will  have^to  con- 
sider whether  in  the  whole  circumstances  the  debtor  ought  to 
be  set  free  unconditionally,  or  on  caution  to  await  the  results 
of  the  proceedings. 

The  examination  is  dictated  to  the  Sheriff-Clerk,  and  is 
taken  down — except  that  it  is  not  on  oath — ^in  the  same  way 
as  the  deposition  of  a  witness  taken  on  commission. 

8.  FrooC — When  the  intention  to  abscond  is  denied,  a 
proof  is  allowed,  and  it  proceeds  at  once,  without  any  other 
record  than  the  petition  and  oath  on  the  one  side,  and  the 

(e)  1  ft  2  Yiot.  c.  110,  §  25.  {b)  Service  v.  Hamilton,  25th  May, 

{a)  Blair  v.  Simpson,  6th  July,  1821,       1811,  wpra,  note  {t), 
1  S.  (o.e.)  107. 
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declaration  on  the  other.  The  petitioner  begins  the  proof, 
as  the  burden  of  proving  the  intention  of  the  debtor  to 
abscond  lies  with  him.  Proof  in  regard  to  the  debt  is  not 
taken.  The  utmost  despatch  is  given,  the  proof  being 
generally  taken  on  the  day  of  the  examination,  or  the  day 
after  it 

9,  Order  to  find  Caution.— On  the  intention  to  abscond 
being  admitted  or  proved,  the  debtor  is  ordered  to  find  caution 
de  jvdicio  eisti ;  or,  if  it  be  diligence  that  he  is  avoiding, 
caution  to  abide  its  issue.  The  caution  to  meet  the  action  is 
coupled  with  the  condition  that  the  action  be  brought  within  a 
specified  time,  usually  six  months.  If  the  debtor  cannot  find 
the  caution,  he  is  committed  to  prison,  and  must  remain  there 
until  the  action  is  settled,  provided  it  be  brought  within  the 
specified  time.  So  long  a  period  as  six  months  for  bringing  the 
action  should  not  be  allowed  unless  it  be  necessary,  because 
the  Court  has  held  that  when  it  is  allowed  the  debtor  cannot 
object  to  the  creditor  taking  the  full  period,  though  there 
may  be  no  occasion  for  it.(c)  When  the  action  is  brought  it 
seems  that  the  judge  has  the  control  over  the  debtor's 
custody,  and  may  liberate  him  on  such  terms  as  he  finds 
reasonable. 

When  caution  is  found,  the  cautioners  must  be  sufficient  in 
the  opinion  of  the  Sheriff-Clerk  to  meet  the  penalty  which 
will  be  due  if  the  bond  be  forfeited.  The  bond  obliges  the 
cautioners  to  produce  the  debtor  at  any  time  during  the  pro- 
gress of  the  action,  on  getting  reasonable  notice.  If  in  answer 
to  a  call,  or  at  the  cautioner's  instance,  the  debtor  be  produced 
at  the  bar,  the  cautioner  may  protest  that  he  has  fulfilled  his 
duty,  and  be  discharged.     The  debtor  may  then  be  apprehended 

(c)  See  CMe  cited  note  (o). 
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again,  bat  a  new  warrant  for  this  purpose  is  neces6ary,(€2) 
though  it  may  be  obtained  in  the  original  petition  and  without 
leading  further  proof  to  show  that  the  debtor  intends  to 
absoond.(6)  The  creditoi^s  right  to  call  for  the  debtor  ends  on 
the  process  being  extracted.  K  the  debtor  be  not  produced, 
the  bond  is  forfeited,  and  the  penalty  is  having  to  pay  every- 
thing that  is  due  in  the  action.(/) 

If  caution  be  not  found  as  ordered,  and  the  debtor  be  com- 
mitted to  prison,  it  is  held  in  practice  that  he  is  a  civil 
prisoner,  and  as  such  entitled  to  aliment  under  the  Act  of 
Grace,  (gr) 


Section  XX. — Peocess  op  Multiplepoinding. 


5.  Becord     and    DiepoicU    of     the 

Claims. 

6.  LaU  Appearance  of  Claimants, 


1.  Competency  of  Action. 

2.  Proceedings  in  Mvltiplepoiiiding. 

3.  Ascertaining  the  Fund  in  medio. 

4.  Order  for  Claims. 

1.  Competency  of  Action. — ^When  two  or  more  persons  are 
claiming  from  another  something  which  he  holds  in  his 
possession,  the  process  by  which  the  right  to  the  thing,  or  to 
a  share  of  it,  may  be  determined,  is  called  a  multiplepoinding. 
The  thing  in  dispute  may  consist  either  of  money  or  of  goods ; 
or  it  may  be  a  deed,  but  in  the  Sheriff  Court  it  cannot  be  an 
heritable  subject,  unless  it  be  under  the  value  specified  in  the 
Act  of  1877.(a)  As  it  commonly  consists  of  money,  it  is 
called  the  fund  in  Tnedio,  whatever  its  exact  nature  may  be. 

((£)  Clark  v.Brenmer,2lBtDe&  1881,  {g)  Guthrie's  Select  Caaes,   p.    20; 

9  R.  372.  PriionB  Act,   1877,   §   71,  containing 

(e)  Donglaa  v,  Wallace,  17th  Dec.  definition  of  "  civil  priBoner,"  supra, 

1842,  5  D.  888.  p.  383,  note  (6). 

(/)  Muir  V.  GoUett,  28rd  Not.  1866,  (a)  40  &  41  Vict.  c.  60,  §  8. 

5M.47. 
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The  action  may  be  raised  by  any  person  irbo  is  subject  to 
competing  claims.  In  this  case  the  essence  of  the  action  is 
that  the  holder  be  subject  to  at  least  two  claims ;  that  is»  that 
there  be  what  is  called  double  distress.  A  claim  of  the  nature 
of  a  debt  upon  the  fund  (that  is,  a  claim  which  goes  to 
diminish  the  amount  divisible  and  not  to  demand  a  share  of  it), 
does  not,  where  the  holder  is  competent  and  willing  to  dispute 
the  claim,  give  rise  to  the  kind  of  distress  which  authorises  a 
multiplopoinding,  because  there  the  claim  can  be  settled  in  an 
ordinary  action  at  the  instance  of  the  claimant  against  the 
holder.(&)  As  a  general  rule,  a  multiplepoinding  will  not  be 
sustained  when  the  dispute  can  equally  well  be  determined  in 
some  other  and  less  expensive  form  of  ordinary  action.  But 
even  a  claim  of  debt  on  the  funds  may  make  a  multiple- 
poinding competent,  if  the  claimant  will  not  raise  his  action 
so  as  to  have  the  question  settled,  and  the  holder  is  thus 
impeded  in  paying  over  the  fund  to  those  whom  he  considers 
to  have  right  to  it(c)  It  is  no  objection  to  the  competency 
that  one  of  the  contending  claimants  holds  a  decree  for  his  debt 
while  the  other  does  not,(c2)  but  a  multiplepoinding  does  not 
of  itself  stop  the  use  of  diligence.(6) 

The  action  may  also  be  raised  by  or  in  name  of  trustees  or 
executors,  for  the  purpose  of  obtaining  a  judicial  discharge. 
In  this  case  double  distress  is  not  necessary.  It  is  enough 
that  the  holders  are  unable  to  obtain  their  discharge  without 
calling  the  claimants  into  Court.  (/)     The  difficulty,  however, 

(6)  Grokat  v.   Panmtize,  8th  June,  {d)  PuUard  v,  Gftllowfty,  2l8t  Oct. 

1858, 15  D.  737  ;  MitcheU  v.  Strachan,  1881,  9  B.  21. 

18th  Nor.  1869,  8  M.  154  ;  compare  (e)  Fei^^uon  v.  Bothwell,  SrdlCaich, 

Park  V.  WatBon,  2l8t  Nov.  1874,  2  R.  1882,  9  R.  687. 

118.  (/)  Dunbar  v.  Sinclair,  14th  Not. 

(c)  BUur's  Tnutees  v.  Blair,    12th  1850,  13  D.  54. 
Dee.  1868,  2  M.  284. 
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must  be  reaL  Thus,  it  will  not  entitle  the  trustees  to  bring 
the  action,  that  a  person  has  refused  a  discharge  who,  after 
stating  a  daim,  had  by  letter  withdrawn  it»  and  agreed  to  the 
money  being  paid  to  the  competing  claimant  (9)  Nor  can  a 
beneficiary  throw  a  trust  estate  into  Court  merely  because  the 
trustees  are  going  to  admit  a  debt  which  he  thinks  is  not 
due.(&)  Here  the  beneficiary  could  prevent  the  payment  by 
interdict  or  declaiator; — the  same  principle  applying  in  the 
case  of  trustees  as  of  other  holders,  namely,  that  the  action  of 
multiplepoinding  must  not  be  used  where  a  less  complicated 
form  of  action  would  serve.  Another  illustration  of  this  rule 
is  that  the  action  must  not  be  used  to  wind  up  the  estates  of 
insolvent  persons.  If  a  private  trust  for  that  purpose  is  to  be 
superseded,  it  must  be  by  proceedings  under  the  Baiikruptcy(t) 
or  Cessio  Acts. 

The  action  of  multiplepoinding  is  one  for  the  actual  division 
of  funds  requiring  to  be  immediately  paid  over.  It  is  not 
meant  for  the  settlement  of  questions  of  right,  which  do  not 
require  to  be  carried  into  effect  until  a  future  date.  Thus,  a 
multiplepoinding  is  not  a  competent  process  for  settling  how  a 
fund  is  to  be  divided  at  the  death  of  a  liferenter  who  is  still 
in  life.(y) 

The  action  may  be  brought  in  the  jurisdiction  to  which 
the  holder  of  the  fund  in  medio  is  subject,  even  though 
the  claimants  reside  in  other  parts  of  Scotland  or  abroad. (A;) 
In  this  case  the  petition  is  served  on  them  in  the  same  way  as 
other  writs  are  served  on  persons  resident  beyond  the  jurisdiction. 

ig)  CoimeU*8    Tn.    v.  Chalk,    6th      1863,  1  M.  791. 

March,  1878,  5  R.  735.  {k)  89  &  40  Vict  0.  70,  §§  47,  12  (1) ) 

{h)  Robb's   Tnuteee  v.  Robb,    8rd      North  British   Railway  v.  White,  4th 

July,  1880,  7  R.  1049.  Nov.  1881,  9  R.  97.    The  warrant  f«)r 

(t)  Kyd   V.    Waterston,    6th   June,      service  does  not,  however,  need  indorsa* 

1880,  7  R.  884.  tion. 

ij)  Nimmo  v.  Murray,  14th  May, 
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2.  PtooeedingsinHidtiplepoindiiig.— Themidtiplep^ 

may  be  raised  either  by  the  holder  of  the  fund  or  by  one  of 
the  claimants ;  and,  as  the  holder  stands  as  nominal  pursuer 
in  all  cases,  the  petition  must  always  tell  who  the  real  raiser 
is.(Q  The  defenders  are  the  different  claimants,  so  &r  as 
known  to  the  raiser.  If  the  pursuer  be  only  nominally  the 
raiser,  the  petition  must  be  served  on  him  al80.(m)  The  con- 
descendence specifies  the  amount  or  nature  of  the  fund  m  medio; 
and  the  prayer  is,  that  the  pursuer  shall  be  declared  to  be  only 
liable  in  once  and  single  pajrment  or  delivery  to  those  having 
right,  and  that  he  is  entitled  on  pa3rment,  delivery,  or 
consignation,  to  be  ezonered,  and  to  get  his  expenses.  It 
concludes  by  asking  that  decree  should  issue  in  favour  of  the 
party  or  parties  who  shall  be  found  to  have  the  best  right  to 
the  fund  or  subject  in  medio.(n) 

Appearance  may  be  entered  in  the  usual  way,  but  seems 
unnecessary  where  no  defences  are  to  be  stated,  (o)  Claimants 
on  the  fund  may  appear  though  not  summoned. 

3.  Ascertaining  the  Fund  in  medic— On  the  cause  being 
called,  the  first  matter  to  be  discussed  is  the  existence  and 
amount  of  the  fund  in  medio.  If  the  nominal  raiser  admits 
having  it,  and  the  other  parties  are  satisfied  with  the  statement 
of  its  amount  contained  in  the  condescendence  attached  to  the 
petition,  there  will  be  no  litigation  on  this  point ;  but  if  these 
things  be  in  dispute,  a  record  must  be  made  up.  If  the 
nominal  raiser  disputes  all  liability  to  account  to  the  real 
raiser  or  other  claimants,  then  he  lodges  defences  to  the  com- 
petency,   and    these    must  first  be  disposed  of.     Where  he 

(0  89  k  40  Vict  a  70,  §  26.  1861,  28  D.  688.    It  would  be  impoi- 

(m)  A.  &,  10th  July,  1889,  §  102.  rible  to  dispoM  of  the  action  by  »  decree 

(n)  89  &  40  Vict  a  70,  sch.  A.  in  absence,  the  order  for  claims  (u^} 

(o)  ConneU  r.  Fei^giison,  6th  March,  being  imperatiTe. 
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simply  dvpotes  the  amooiit  of  ike  fimd  as  stated  in  the 
petitioii,  or  vheie  the  petidoa  mntaiiw  no  statement  on  that 
point,  it  voald  seem  competent  for  him  to  give  his  acooont  of 
what  he  has  in  his  poaRasion,  also  in  defioiees^  hot  the  usoal 
oonrae  in  these  cases  is  to  order  a  condeseendenee  of  the  fimd 
in  medio  to  be  given  in  bj  him,  and  to  allow  the  other 
parties  if  so  adTised  to  lodge  defencesL  On  this  record  the 
questions  as  to  the  fond  in  medio  will  be  detennined  as  in  an 
oidinaiy  action.  Q9) 

4.  Order  tar  danUL— On  its  being  admitted  or  established 
that  there  is  a  fond  in  medio, — that  is,  in  all  cases  where  no 
defences  hare  been  stated,  or  where  deCmces  hare  beoi  stated 
and  repelled, — the  next  step  is  to  find  the  poisaer  liable  onlj 
in  ainfiie  pafment,  and  to  order  claims  to  be  ^ren  in  within 
a  certain  short  qnce.^^)  Wh^i  the  holder  has  no  daim  orer 
the  fond,  he  is  freqaentl j  ordered  to  consign  it  at  this  stage ; 
and  if  he  does  ccmsign  it,  a  decree  exonerating  him  is  pro- 
nounced, and  he  gets  his  expenses,  and  has  no  more  ccmoem 
with  the  processL  If  there  be  any  doabt  that  all  the  possible 
claimants  hare  been  called  by  the  petition,  it  is  conmion 
at  this  time  to  advertise  for  claims,  bat  there  does  not  seem 
any  power  which  would  make  it  safe  to  snfastitate  adrertise- 
ment  for  citation  to  parties  whose  claims  are  known  to  exist, 
however  convenient  that  might  sometimes  be^ 

5.  Seoord  aaid  Disposal  of  the  daima.— Any  number  of 
claimants  claiming  on  the  same  grounds  may  state  their  claims 
on  the  same  paper.(r)  The  claim  is  called,  technically,  a 
condescendence  and  claim,  and  sets  forth  the  grounds  of  the 


(p)  SeDar't  Forma,  pi  2S6.  CobbbI  w,  Fcfgonn, 

iq)  39  a  40  Vict.  &  70,  §  85  (2);  (r)  89  & 40  Ykt  e.  70,  §SS(S)l 
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demand  in  the  same  way  as  in  an  ordinary  condescendence. 
Pleas  in  law  are  added  as  usual,  and  then  in  a  ^'  claim "  is 
stated  the  claimant's  precise  demand,  much  as  he  would  state 
it  in  the  conclusion  of  a  petition.  When  the  time  for  lodging 
claims  expires,  the  Sheriff  appoints  the  parties  to  meet  him, 
and  allows  each  to  adjust  his  own  claim  and  to  meet  the  aver- 
ments of  his  opponents  in  so  {Seut  as  necessary.  It  would  seem 
also  competent  for  him,  in  cases  where  it  is  requisite  and 
when  it  was  asked  before  the  order  to  adjust  is  pronounced, 
to  order  the  claims  to  be  revised ;  and  this  is  often  a  convenient 
course  where  parties  require  to  answer  the  statements  of  the 
others.  When  it  is  apparent  from  the  outset  that  answers 
will  be  requisite,  they  are  sometimes  ordered  in  the  inter- 
locutor appointing  claims.(s)  After  adjusting,  with  or  without 
revision  or  answers,  as  the  case  may  be,  the  record  is  closed.  (Q 

Where  the  claims  of  parties  are  opposed,  but  they  are  agreed 
on  the  facts,  they  may,  in  place  of  the  ordinary  record,  make 
their  averments  in  the  form  of  a  joint  case,  appending  thereto 
their  respective  claims  and  pleas  in  law.(u)  Another  useful 
power  is  that  the  Sheriff  sometimes  appoints  a  common  agent 
where  the  interests  of  a  number  of  claimants  are  or  ought  to 
be  the  same.  The  joint  case  is  provided  for  by  the  Act  of 
1876,  and  the  latter  proceeding  is  provided  for  by  the  Act 
of  Sederunt  of  1839,(v)  but  neither  is  much  used. 

When  the  record  of  claims  has  been  closed,  their  discussion 
and  decision  proceeds  as  in  an  ordinary  action  ;  and  when  a 
decision  is  pronounced  in  favour  of  any  one  of  the  claimants, 
those  to  whose  interest  it  is  adverse  may  appeal. 


6.  Late  Appearance  of  Claimants. — ^An  important  feature 

(«)  Sellar*ii  Forms,  p.  265.  (tt)  Ibid,  §  25  (8). 

(0  30  k  40  Viot.  o.  70,  §  25  (4).  (v)  A.  S.,  10th  July,  1889,  §  104. 
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in  multipIepoindiDg  is,  that  claimants  may  appear  at  any 
stage.  Even  when  they  know  of  the  proceedings — indeed, 
even  when  they  have  been  called  as  defenders — the  only 
penalty  on  not  appearing  till  a  late  stage  is  to  exact  payment 
of  such  expenses  as  the  Court  thinks  reasonable,  (tc;)  If,  how- 
ever, they  do  not  appear  till  decree  of  preference  has  been  or 
is  about  to  be  pronounced,  they  may  not  be  admitted,  and 
their  only  mode  of  protecting  their  interests  will  be  by 
declarator,  (x)  The  liberty  of  appearing  late,  however,  does 
not  entitle  a  party  to  reappear  who  has  appeared  and  lodged 
a  claim,  but  has  neglected  to  go  on  with  it.  Such  a  party  would 
be  in  the  position  of  a  defender  who  has  lodged  defences  in 
an  ordinary  action  ;  and  he  would  be  held  bound  by  any 
decision  pronounced  in  the  case,  subject  to  the  discretion  of 
the  Court  to  repone  him  against  it,  as  against  a  decree  by 
default. 


XXI. — Poinding  of  the  Ground. 

"  Poinding  of  the  ground"  is  a  diligence,  or  action  of  execution, 
by  which  a  creditor  whose  debt  is  heritably  secured  attaches  the 
moveable  effects,  which  are  on  the  heritage,  (a)  so  as  to  make 
them  available  in  payment  of  principal,  or  interest,  or  arrears 
of  interest.  It  is  not  very  frequently  used,  as  it  is  only  in 
the  comparatively  rare  event  of  the  heritable  property  proving 
of  less  value  than  the  amount  of  the  debt  secured  upon  it  that 
a  heritable  creditor  has  any  motive  to  assert  his  right  to  the 

(10)  Jaff^  V.  Carrother,  8rd  March,  {x)  Morgan  v.  Morria,  11th  March, 

1860,  22  D.  936.    Anderson  v,  HoUe-  1856, 18  D.  797. 

bone,   8rd  July,   1883,    20   S.  L.  R  (a)  Urquhart  v.  Anderson,  16th  June, 

723.  1888,  20  S.  L.  R.  670. 
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moveables  The  debt  may  bo  such  a  debt  as  is  due  by  a 
feuar  to  his  superior  for  feu-duties  or  casualties^  or  such  as  is 
contained  in  an  ordinary  heritable  bond.  It  must  be  due  by 
the  owner  of  the  heritage,  though  the  fisu^  of  his  not  standing 
feudally  vested  in  the  property  would  not  prevent  the  use  of 
the  diIigenoe.(6)  But,  though  the  debt  must  be  heritable, 
the  immediate  creditor's  title  to  it  need  not  itself  be  heritably 
completed :  his  title  may  be  only  personaly  as  that  of  an 
assignee  to  an  heritable  bond,  or  that  of  an  executor  to 
arrears  of  interest  or  feu-duties.  The  creditor  must  not  be 
in  actual  legal  possession  of  the  heritage,  because  in  that  case 
he  would  be  in  the  same  position  as  if  he  were  proprietor,  and 
would  have  to  exercise  the  rights  which  that  position  gave 
him.  Thus,  since  a  creditor  who  holds  an  ex  facie  absolute 
disposition  qualified  by  a  back  letter,  is  for  the  time  being  in 
the  position  of  proprietor,  he  cannot  use  the  diligence,  (c)  On 
the  other  hand,  so  long  as  a  creditor  is  not  in  possession  as 
proprietor  he  can  use  it.  Thus,  one  who  has  obtained  a 
decree  of  maills  and  duties  against  the  tenants  is  not  thereby 
precluded  from  also  using  a  poinding  of  the  ground.(cQ  In 
regard  to  moveables  left  on  the  ground  by  a  debtor  whom  a 
creditor  has  put  out  of  possession,  it  would  seem  that  they  are 
secured  without  further  diligence.  By  poinding  the  ground, 
goods  of  tenants  are  secured  to  the  extent  only  of  rents  unpaid 
by  them.(6)  The  goods  of  a  third  party  which  happen  to  be 
on  the  ground,  or  in  the  debtor's  possession,  cannot  be  taken  at 
all(/) 

(b)  Mack»iioe*B  Tn.  v.  Smith,  26th  (e)  GampbeU*s  Tn.    v.    Paul,  18th 
Jan.  18SS,  20  S.  L.  R.  851.                         Jan.  1885,  18  S.  237  ;  and  Brown  v. 

(c)  Scottish  Heritable  Security  Co.      Scott»  2l0t  Deo.  1859,  22  D.  278. 

V.  Allan,  14th  Jan.  1876, 8  B.  888.  (/)  Thonuon  v.  Soonlar,  18th  Jan. 

(d)  Henderson  v.  Wallace,  7th  Jan.      1882,  9  R.  480  ;  Nelmet  v.  Gillies,  80th 
1875,  2  R  272.  May,  1888,  20  S.  L.  R.  596. 
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By  the  mere  service  of  the  petition  the  debtor's  goods  are 
so  attached  that  he  cannot  dispose  of  them,  and  that  any 
person  taking  them  from  him  in  the  knowledge  of  the  diligence 
acquires  no  right,  even  though  value  may  have  been  given.(gr) 
Sequestration  under  the  Bankruptcy  Acts  renders  any  poind- 
ing of  the  ground,  which  has  not  been  carried  into  effect  by 
sale  sixty  day«  before  it,  unavailable  in  any  question  with  the 
trustee,  except  for  interest  for  the  current  half-yearly  term.(h) 

The  petition  concludes  for  warrant  to  poind  the  goods  or 
other  moveables  on  the  ground,  under  the  restriction  that  goods 
of  tenants  or  occupants  shall  not  be  taken  to  the  value  of 
more  than  the  rent  or  other  prestations  due  by  them.(t) 
Looking  to  the  fact  that  the  service  creates  a  nexus,  warrant 
to  inventory  the  effects  is  sometimes  prayed  for,  so  as  to  pre- 
serve evidence  of  what  has  been  attached.  (/)  The  title  of  the 
pursuer  is  set  forth,  and  the  defenders  called  are  the  proprietor 
and  the  tenants  or  occupants  of  the  land.  If  warrant  to 
inventory  have  been  granted,  the  petition  must  not  be  served 
postally,  and,  indeed,  it  is  doubtful  whether  that  kind  of  ser- 
vice should  be  used  in  any  case.  When  the  action  is  defended 
a  record  is  made  up  in  the  usual  way ;  but  if  the  pursuer's 
right  is  ex  facie  good,  the  Sheriff  cannot  entertain  objections 
to  it  founded  on  questions  of  heritable  title(^)  unless  the  value 
in  dispute  be  within  the  limit — set  by  the  Act  of  18.77(i) — 
of  £50  by  the  year  or  £1000  in  all.  On  decree  being  pro- 
nounced, the  extract  is  a  sufficient  warrant  to  poind,  without 

{g)  Lyons   v,  Anderson,    2lBt   Oct.  {j)  Sellar's  Forms,  vol  L  p.  241. 

1880,  8  K.  24.         '  {h)  Ailsa  v.  Je£fray,  15th  Feb.  1859, 

(h)  42  k  43  Vict.  c.  40,  saperseding  21  D.  492.     Lord  Deas'  opinion  in  this 

Dick's  Trs.  v.  Whyte's  Tr.,  28th  Jan.  case  will  be  found  to  contain  a  valuable 

1879,  6  B.  586,  and  Royal  Bank  v.  exposition  of  the  law  as  it  at  present 

Bain,  6th  July,  1877,  4  R.  985.  stands. 

{i)  1  Bell's  Com.  (5th  ed.},  p.  683 ;  (0  40  &  41  Vict.  c.  50,  §  8. 
Mackay's  Practice,  vol.  ii.  p.  815. 
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other  precept  or  authority;  and  no  charge  is  requisite,  (m)    The 
poinding  in  other  respects  proceeds  in  the  usual  way. 


Section  XXIL — ^Proceedings  under  the  Poor-Law  Act. 

Under  section  73  of  the  '*  Act  for  the  Amendment  of  the 
Laws  relating  to  the  Belief  of  the  'Poor,*'(a)  paupers  who  have 
been  improperly  refused  relief  may  apply  to  the  Sheriff  for 
redress.  The  proceedings  in  such  applications  are  regulated 
by  Act  of  Sederunt,  (b)  The  application  may  be  made  with- 
out the  intervention  of  an  agent,  and  either  verbally  or  in 
writing.  If  the  Sheriff  is  of  opinion,  upon  the  &cts  stated 
by  the  applicant,  that  he  or  she  is  not  entitled  to  relief,  a 
deliverance  to  that  effect  is  pronounced ;  and  against  this 
deliverance  there  is  the  usual  right  of  appeal.  If  the  Sheriff, 
however,  on  those  facts  thinks  the  applicant  entitled  to  relief, 
he  makes  an  order  directing  the  proper  relieving  officer  to 
afford  interim  relief  until,  on  or  before  a  day  fixed,  reasons  for 
the  refusal  are  lodged.  This  interim  order  must  be  intimated 
by  the  Sheriff-Clerk ;  and  if  the  reasons  are  not  lodged,  it  is 
made  permanent  Where  reasons  are  lodged,  the  Sheriff  (if 
required)  nominates  an  agent  for  the  applicant,  and  (if  neces- 
sary) directs  a  record  to  be  made  up  and  proof  to  be  led,  and 
then  pronounces  judgment  in  common  form,  either  finding  the 
applicant  entitled  to  relief,  and  ordaining  the  respondent  to 
determine  the  amount,  or  finding  that  the  applicant  is  not 
entitled   to  relief     The    Sheriff  determines    only  as  to  the 

(m)  Kennedy  v.  Boik,  17th  Feb.  1852,       of  enforcing  the  decree. 
14  D.  518.    Lord  Medwyn's  opinion  (a)  8  &  9  Vict  o.  83,  §  73. 

contains  a  fuU  exposition  of  the  mode  (6)  A.  S.,  12th  Feb.  1846. 
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pauper's  right  to  be  relieved ;  the  question  of  the  amount  to 
be  given  is  for  the  parochial  authorities,  under  the  review  of 
the  General  Board  of  Supervision.  The  interim  order  may 
be  continued  till  final  judgment,  or  discontinued,  at  the 
Sheriff's  discretion.  The  causes  are  conducted  on  the  same 
footing  as  if  the  poor  person  had  been  admitted  to  sue  in 
forma  pauperis ;  and,  in  respects  other  than  those  mentioned 
iu  this  article,  under  the  ordinary  forms. 


Section  XXIII. — Rates  and  Assessments,  Recovery  of. 

For  the  recovery  of  rates  and  assessments  due  to  authorities 
other  than  the  Crown,  there  are  many  provisions  in  statutes, 
which  authorise  the  proceedings  to  be  conducted  in  a  summary 
manner,  (a)  By  these  statutes  it  is  usually  provided  that, 
upon  a  certificate  by  the  collector  that  the  rates  or  assess- 
ments are  due,  the  Sheriff  shall  issue  a  warrant  for  their 
recovery.  When  this  course  is  taken,  it  seems  to  exclude  all 
discussion  of  the  merits  in  the  Sheriff  Court,  as  there  is  no 
common  law  power  in  an  inferior  court  to  use  the  remedy  of 
suspending  a  charge,  aud  the  statutory  power  of  suspension 
given  by  the  Act  of  1838,(6)  does  not  seem  to  reach  this 
case.  If,  however,  the  local  authority  proceeds,  as  it  may  do, 
by  way  of  ordinary  or  small-debt  action  to  recover  the  amount, 
the  merits  are  open,  and  the  Sheriff  can  decide  whether  the 
rate  or  assessment  in  question  is  legal,  (c) 

(a)  43  &  44  Vict.  c.  19,  §  97.  (c)  MTavish   v,  Caledonian    Canal 

(6)  1  A  2  Vict.  c.   119,  §  19 ;  infra      Comre.,  8rd  Feb.  1876,  8  R.  412. 
fiect.  zzvL 
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The  maiQ  peculiarity  about  the  proceedings  for  recovery  of 
rates  and  assessments  is  that,  whether  taken  under  the  special 
statute  or  at  common  law,  imprisonment  is  still  competent 
The  Act  which  abolished  imprisonment  for  civil  dehi,(d) 
exempted  from  its  operation  ''  rates  and  assessments  lawfully 
imposed,  or  to  be  imposed ;"  and  as  the  limit  of  £8,  6s.  8d., 
below  which  that  remedy  was  incompetent  for  other  civil 
debts,  never  applied  to  them,  it  may  be  used  however  small  their 
amount  may  he.{e)  The  proceedings  for  imprisoning  are  the 
same  as  those  already  explained  in  connection  with  decrees 
(id  f<idum  proB8ta7idum.{f)  The  amount  remaining  due  at 
the  date  of  the  imprisonment  must  be  entered  in  the  prison 
hooka  ;(g)  and  on  payment  of  it,  or  on  consignation  of  it  with 
a  magistrate  where  there  is  no  one  to  receive  payment,  the 
debtor  must  be  liberated.  (A)  He  is  entitled  to  aliment  under 
the  Act  of  Grace,  ('i)  He  can  in  no  case  be  kept  in  prison  longer 
than  six  weeks  for  the  rates  or  assessments  of  any  one  year;(y) 
and  there  is  a  discretionary  power  in  the  Sheriff  to  liberate 
him  at  any  earlier  time  should  he  surrender  all  his  effects  to 
his  creditors  to  be  dealt  with  in  bankruptcy,  under  the 
Cessio  Acts.(X;) 

{d)  43  &  44  Vict  c  84,  §  4.  (h)  Forbes  v.  Alison,  Slst  Jan.  1823, 

(e)  5  &  6  WilL  IV.  c.  70.  2  a  (o.e.)  169. 

(/)  Supra,  p.  380.  (»)  Supra,  p.  383. 

(^)  Garden    v,    M*Coll,    18th  Dec  [j)  45  &  46  Vict.  c.  42,  §  5. 

1826,  6  S.  128.  {h)  39  &  40  Vict  a  70,  §  26  (8). 
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Section  XXIV. — Removings  and  Ejections. 


1.  Nature  of  Proceedings. 

SOLEMN  RBMOYIVOS. 

2.  Ordiriary  Bemovinge  {Agricultural 

Subjects). 

3.  Ordinary  Removings  (Non- Agri- 

cultural Subjects). 

4.  Extraordinary  Bemovings  (Legal 

Irritancies). 

5.  Eoctraordinary  Bemovings  (Con- 

ventional Irritancies). 


BUMMABY  REMOVINaS. 

6.  Bemovings  from  Houses^ 

7.  Bemovings  from  Houses  Let  for 

less  than  a  Tear. 

8.  Obligation  in  Lease  to  Bemove. 

9.  Bemoving  on  Letter  of  BemavaL 

EJECTIONS. 

10.  Ejection  €u  Enforcement  of  Be- 

moving. 

11.  Petition  for  Summary  Ejection. 


1.  Nature  of  Proceedings. — Removing  is  the  process  by 
which  a  tenant  whose  right  to  occupy  heritable  subjects  has 
come  to  an  end  is  warned  to  remove  (so  as  to  prevent  the 
effect  of  the  law  of  tacit  relocation),  and  is  ejected  if  he  fail 
to  attend  to  the  warning.  An  ejection  is  the  process  by 
which  a  person  who  has  no  kind  of  right  to  occupy  or  remain 
longer  in  an  heritable  subject  is  ejected  from  it.  These  are 
the  appropriate  remedies  where  the  person  is  in  the  actual 
possession  of  the  land,  and  no  other  process  can  properly  be 
used  as  a  substitute  for  them,  (a) 

Removings  are  either  ordinary  or  extraordinary, — 
"  solemn "  or  summary.  An  ordinary  removing  is  what 
occurs  at  the  natural  termination  of  the  tenant's  rights,  on 
the  expiry  of  the  time  for  which  the  subject  was  let;  an 
extraordinary  is  what  occurs  when  the  tenant's  right  is 
interrupted  during  the  currency  of  the  lease  by  a  legal  or 
conventional  irritancy.  A  solemn  removing  is  one  in  which 
an  action  of  removing  on   forty   days'  warning  is  required. 

(a)  Sufrt^f  p.  445  (m  to  interdicts). 

21 
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All  removings  in  which  leas  fonnal  proceedings  are  required 
are  called  anmmary,  and  they  are  of  three  kinds — (1)  where 
verbal  warning  is  enough ;  (2)  removings  under  the  Act  of 
1838,(2^)  for  houses  occupied  for  less  than  a  year ;  and  (3) 
under  the  Act  of  1853,  for  cases  where  the  tenant  has  signed 
an  express  or  implied  obligation  to  remova 


SOLEMN  BEMOVINOS. 

2.  Ordinary  Removings  (Agricaltaral  Subjects).— In  lands 

let  for  agricultural  purposes  the  landlord,  having  duly  given  the 
statutory  noticeXc)  must  raise  an  action  of  removing  in  such 
time  as  to  leave  an  interval  of  at  least  forty  days  between  the 
date  of  execution  and  the  term  of  removal.  (cQ  The  petition  is 
in  the  form  provided  by  the  Act  of  1876,  but  should  specially 
found  on  the  Act  of  Sederunt  of  l7o6.(e)  It  sets  forth  the 
titles  of  the  pursuer  and  defender  or  defenders.  Sub-tenants 
need  not  be  called  unless  the  tenant  have  power  to  sub-let,  or 
the  landlord  have  recognised  them.  The  conclusions  are :  that 
the  defender  be  decerned  to  remove  at  the  term,  under  pain 
of  ejection ;  and  that,  in  case  of  opposing  the  summons,  he 
be  found  liable  in  expenses.     Sometimes  expenses  are  also 


{b)  1  &  2  Vict  c.  119. 

(c)  46  k  47  Vict  c.  62,  §  28.  In 
IcMcs  from  year  to  year,  or  for  lew 
than  three  yean,  notice  mtut  be  given 
not  lev  than  six  months,  and  in  leases 
for  three  years  and  upwards,  not  less 
than  one  year  nor  more  than  two  years 
before  the  termination.  The  form  of 
notice  is  that  provided  by  the  16  &  17 
Vict  c.  80,  described  tn/ro,  art.  8. 

{d)  A.  S.,  14th  Bee.  1756,  §  2  [Alex- 
ander's  Acts  of  Sederunt,  first  series 


p.  76),  amended  by  16  &  17  Vict 
c.  80,  §  29.  If  there  are  two  terms, 
one  for  land  and  the  other  for  houses, 
the  execution  must  be  timed  for  the 
term  which  oomes  first.  Formerly  the 
time  ran  from  the  calling. 

(e)  Carruthers  v,  Stormont,  4th  July, 
1764,  M.  18,868.  It  need  not  Ubel 
the  Act  of  1853,  referred  to  in  preced- 
ing note ;  Granger  v.  Greils,  16th  July, 
185     19  D.  1010. 
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asked  in  the  case  of  the  defender  not  removing  in  terms  of 
the  decree. 

If  the  defender  enters  appearance,  he  must,  unless  he  can 
instantly  verify  a  defence  excluding  the  action,  find  caution  for 
**  violent  profits,"  that  is,  for  payment  of  all  damages  the  land- 
lord may  suffer  should  the  tenant  keep  possession  longer  than 
he  has  right  to  do  so.  If  the  defender  fails  to  find  this  caution, 
decree  of  removal  will  be  pronounced,  but  if  he  finds  it,  he  may 
plead  any  defences  he  thinks  relevant,  and  a  record  will  be 
made  up  in  the  usual  way,  and  the  case  decided.  And  even 
though  he  instantly  verify  the  defence,  a  record  should  be 
closed  so  as  to  keep  the  case  in  form  and  preserve  evidence 
of  the  ground  of  decision.  It  is  a  recognised  rule  that  the 
tenant  cannot  dispute  the  title  of  the  person  from  whom  his 
own  title  is  derived.  (/) 

When  decree  of  removing  is  pronounced,  it  may  be 
extracted  within  forty-eight  hours,  (gr)  The  form  of  the 
extract  (which  is  provided  for  by  Act  of  Sederunt  of  27th 
January,  1830)  orders  the  tenant  to  remove  on  a  charge 
of  forty-eight  hours  at  or  after  the  term,  under  pain  of 
ejection. 


3.  Ordinary  Bemovings  (Non-Agricultural  Subjects).— 
It  is  not  altogether  clear  when  an  action  of  removing  is 
required  for  subjects  which  are  not  agricultural  For  such 
subjects  as  mills  (not  being  within  burgh),  mines,  and 
fishings,    it    seems    indispensable    to    have    a    petition    of 

(/)  Donlop  V.  Meiklam,   24th  Oet  Session  Act,  1868,  §  68,  as  well  as  the 

1876,  4  B.  11.  modifications  of  those  provisions  made 

{g)  A.  S.,  10th  July,  1839,  §  118.  by  the  Act  of  1876,  §  82,  seem  inap- 

As  decrees  of  removing  are  reviewed  by  plicable,    bnt   any    question    will    be 

suspension,  the  provisions  as   to  ex-  avoided  if  special  leave  be  given.    See 

tracting   contained   in   the   Court  of  tupro. 
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removing  ;(A)  and  whenever  houses  in  the  country  have  any 
extent  of  land  attached  to  them,  especially  if  they  be  let  on 
lease,(i)  it  is  not  advisable  to  dispense  with  one  unless  the 
tenant  has  granted  an  obligation  to  remove.  In  other  cases 
it  seems  that  the  notice  to  remove  may  be  even  verbal, 
provided  that  it  be  distinct,  that  it  be  given  sufficiently 
long  before  the  term  to  prevent  tacit  relocation,  and  that  it 
be  satisfactorily  proved. 

When  a  petition  is  used  in  the  case  of  non-agricultural 
subjects,  it  is  in  the  same  terms  as  in  the  case  of 
agricultural  subjects,  except  that  the  Act  of  Sederunt  of 
1756  is  not  set  forth.  The  practice  of  warning  solemnly 
from  non^agricultural  subjects  by  a  precept  of  warning  from 
the  landlord,  under  the  Act  of  1555,  c.  39,  is  almost  obsolete. 

4.  Extraordinary    Bemovings    (Legal    Irritancies).— 

When  the  irritancy  on  which  the  currency  of  the  time  is 
interrupted  is  one  caused  by  the  operation  of  the  law,  as 
distinguished  from  one  caused  by  virtue  of  the  express  terms  of 
the  lease,  the  Sheriff  Court  has  no  jurisdiction  to  remove, 
except  in  the  cases  in  which  the  jurisdiction  has  been  expressly 
given  by  the  Act  of  Sederunt  of  1756.  In  considering  these 
two  cases,  it  is  necessary  to  distinguish  between  subjects  in 
regard  to  which  the  landlord's  right  of  hypothec  still  subsists, 
and  those  in  regard  to  which  that  right  has  ceased  and 
determined  under  the  Hypothec  Abolition  Act  of  1880.  • 
The  right  of  hypothec  ceased  and  determined  under  that  Act 
for  the  rent  of  any  land  (including  that  of  buildings  thereon) 
exceeding  two  acres  in  extent,  let  for  agriculture  or  pasture, 

{h)  Riddel  v.  Zinzan   (mills),  2l8t      18,859.     As  to  mines,  see  Hunter  on 
Not.    1671,    M.   18,828 ;    Gordon   v.      Landlord  and  Tenant,  yoL  ii.  p.  86. 
Bunet  (fishings),  26th  Feb.  1788,  M.  (t)  Compare  u^fra,  art  6. 
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under  any  bargain,  which  was  not  current  at  11th  November, 

1881.C/) 

The  first  of  the  legal  irritancies  for  which  the  Sheriff  can 
remove  occurs  where  the  tenant  has  suffered  two  years'  rent  to 
be  in  arrear ;  and  for  this  irritancy  a  removal  is  competent, 
whether  the  hypothec  has  or  has  not  ceased  and  determined. (ib) 
The  petition  concludes  to  have  it  declared  that  this  irritancy  has 
been  incurred,  and  to  have  the  tenant  removed  It  libels  the 
Act  of  Sederunt  of  1756,  and  proceeds  in  other  respects  like 
any  ordinary  solemn  removing.(I)  The  tenant  can  purge  the 
irritancy  (that  is,  get  leave  to  remain)  if  he  pays  the  arrears 
at  any  time  before  extract.(m)  Where  the  lease  under  which 
this  irritancy  occurs  is  longer  than  twenty-one  years  in 
duration,  it  appears  to  have  been  thought — probably  on  the 
ground  that  such  a  lease  is  of  the  nature  of  a  right  to  property 
rather  than  of  a  right  of  possession(ti) — that,  notwithstanding 
the  Act  of  Sederunt,  the  Sheriff  Court  had  no  jurisdiction ; 
and  accordingly  a  limited  statutory  jurisdiction  was  given 
by  the  Act  of  1853  where  the  annual  value  of  the  subjects 
let  did  not  exceed  £25.  The  irritancy  is  the  ordinary  one  of 
allowing  two  years'  rent  to  run  in  arrear,  and  the  mode  of 

ij)  43  Viot.  e.  12.  if  the  fact  of  desertion  be  denied  (Oliver 

{k)  46  &  47  Vict  a  62,  §  27,  repeal-  v.  Weir's  Trs.,  21st  May,  1870,  8  M. 

big  43  Vict.  0.  12,  §§  2  and  3.  786). 

(I)  A.  S.,  14th  Bee.  1756,  §  4.     The  (m)  Ballenden  v.  Argyle,  6th  July, 

notion  that  the  tenant  does  not  require  1792,  M.  7252.     If  he  fail  to  purge  the 

to  find  caution  for  violent  profits  in  irritancy  before  extract,  even  though 

such  cases  is  not  quite  correct  (Cossar  the  decree  be  in  absence,  the  opportu- 

V.  Home,  8th  Feb.  1847,  9  D.  617),  nity  is  gone ;  Kennedy  v.  Allison,  11th 

though  there  ttiay  be  cases  where  it  March,  1807,  Hume,   578,  and  cases 

can    be  dispensed  with   in    the    first  there  cited ;  Hunter,  on  Landlord  and 

stages,  as,  for  example,  if  there  be  a  bona  Tenant,  vol.  ii  p.  139. 

Jide   dispute   as    to   the   ezistenee  of  (n)  Compare  Stirling  v.  WaUcer,  20th 

arrears  (Mackenzie  v,  Mackenzie,  23rd  Feb.  1821,  F.  C.^  and  the  cases  cited 

May,  1848,  10  D.  1009),  or,  in  cases  for  the  pursuer, 
brought  for  the  second  legal  irritancy. 
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enforcing  it  is,  mutaiiaTn/uiandia,  the  same  as  that  for  removing 
a  vassal  whose  fea-daty  is  in  the  like  po6ition.(o) 

The  second  legal  irritancy  under  the  Act  of  Sederunt  of 
1756  occoTB  where  a  tenant  runs  in  arrear  of  one  fall  year's 
renty  or  deserts  his  poesessiony  or  leaves  it  unlaboured  at  the 
usual  time  of  tilling.  Proceedings  under  this  irritancy  are 
competent  where  the  hypothec  subsists^  and  in  those  cases  ako 
where  it  has  ceased  and  determined,  in  which  a  removing  for 
non-payment  of  rent  is  not  competent  under  the  provision  of 
the  Agricultural  Holdings  Act,  immediately  to  be  noticed. 
When  thus  competent,  the  landlord  viay,  in  any  of  the 
three  cases  named,  bring  an  action  calling  on  the  tenant 
to  find  caution  for  the  arrears,  and  for  the  rent  for  the 
five  crops  following,  or  till  the  end  of  the  lease,  if  it  ends 
sooner.  In  this  action  the  Sheriff  fixes  a  time  for  the  tenant 
to  find  caution ;  and  if  it  be  not  found,  decree  of  removing  is 
pronounced  as  in  an  ordinary  removing.Q?)  This  irritancy 
the  tenant  may  purge  in  the  same  way  as  the  one  aheady 
mentioned. 

Where  the  hypothec  has  been  abolished,  the  landlord  may, 
when  six  months'  rent  is  due  and  unpaid,  raise  an  action  of 
removing,  concluding  for  the  removal  of  the  tenant  at  the 
term  of  Whitsunday  or  Martinmas  next  ensuing  after  the 
action  is  brought.  In  this  action  the  tenant  must  either  pay 
the  arrears,  or  find  security  to  the  Sheriff's  satisfaction  for 
them  and  for  one  year's  rent  further.  The  penalty  of  failure 
to  do  one  of  these  two  things  is  removal  and  ejection,  as  if  the 
lease  had  determined,  and  legal  warning  had  been  given. 
A  tenant  so  removed  has  the  rights  of  an  outgoing  tenant.(9) 

The  legal    irritancy  incurred  where  the  tenant  does  not 

(o)  16  ft  17  Vict.  0.  80,  §  82 1  Whyte         (p)  A.  a,  14th  Dec  1756,  §  5. 
«.  Genard,  80th  Nor.  1861,  24  D.  102.  (g)  46  k  47  Viot  c.  62,  §  27. 
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stock  his  farm  cannot  be  enforced  in  the  Sheriff  Court.  The 
Sheriff  can  pronounce  a  decree  ordering  the  tenant  to  stock 
his  farm,  but  it  seems  that  he  cannot  carry  it  out.(r) 

6.  Extraordinary  Bemovings  (Gonventional  IrritancieBX 

— ^Where  the  irritancy  is  conventional,  it  seems  that  the 
Sheriff  may  remove,  because  in  that  case  the  irritancy  brings 
the  lease  to  an  end  in  virtue  of  its  own  terms,  just  as  much  as 
if  the  number  of  years  specified  in  it  had  exp]red.(8)  Thus, 
if  the  lease  say  that  a  tenant  who  becomes  bankrupt  is  to 
remove,  the  landlord  may,  on  that  event  happening,  bring 
his  action  (founding  upon  the  bankruptcy)  before  the  Sheriff, 
and  get  the  tenant  put  out;(Q  but  only,  it  seems,  if  the 
tenant  be  notour  bankrupt,(u)  because  the  Sheriff  Court  is 
supposed  to  be  incompetent  to  investigate  such  a  matter.  A 
distinction  has  been  attempted  to  be  drawn  between  conven- 
tional irritancies  which  are  penal  and  those  which  are  not, 
with  the  view  of  giving  the  Sheriff  jurisdiction  in  the  latter 
case  only ;  but  the  distinction  is  scarcely  intelligible,  for  all 
irritancies  are  penal  in  any  sense  in  which  that  word  can  be 
used  in  connection  with  them.(t;) 

SUMMARY  BEMOVINGS. 

6.  Bemovinfifs  from  Houses.—''  Solemn"  removings  are  not 
necessary  for  houses,   even  when  in  the   country  and  when 

(r)  Horn  v,  M'Lean,  19th  Jan.  1880,  {t)  Scott  v,  Wothenpoon,  27th  Feb. 

8  S.  829  ;  M'DongaU  v.  Buchanan,  11th  1829,  7  S.  481. 

Dea  1867,  6  M.  120.    Supra,  p.  57.  (u)  Hog  v.  Morton,  4th  March,  1826, 

(f)  Hunter  on  Landlord  and  Tenant  3  S.  617. 

(4th  ed.),  Tol.  iL  p.  138,  and  authorities  (v)  See  Rae  v.  Henderson,  28rd  Feb. 

there  cited ;  Stewart  v.  Watson,  20th  1837, 15  S.  658. 
July,  1864,  2  M.  1414. 
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haying  gardens  and  ornamental  gtoands  attaclied  to  them. 
Forty  days'  warning  before  the  term  mnst,  however,  be  given 
to  the  tenant ;  but  the  warning  may  be  verbal,  provided  it  be 
satis&ctorily  proved.  If  the  tenant  does  not  move  after  the 
warning,  he  may  be  ejected  on  a  summary  petition  to  the 
Sheriff.  Most  of  the  cases  where  this  summary  kind  of 
removal  has  been  used  appear  to  have  related  to  tenements 
of  small  value,  and  to  tenements  where  no  written  lease  has 
existed ;  but  both  those  considerations  in  the  present  matter 
must  be  immaterial,  because  the  value  cannot  govern  the 
matter,  and  a  lease  which  has  come  to  an  end  cannot  raise 
any  stronger  presumption  of  tacit  relocation  than  a  tenure 
under  a  verbal  agreement.(tc;)  If  the  landlord  thinks  it 
right,  there  is  no  objection  to  his  using  a  formal  action 
of  removing,  as  the  expenses  of  the  proceeding  fall  upon 
himself. 

Within  burghs,  removings  are  usually  conducted  according 
to  local  customs,  and  under  the  direction  of  the  burgh  magis- 
trate&  For  all  burghs,  including  royal  and  parliamentary, 
and  those  constituted  under  the  General  Police  Act  of  1862, 
it  is  sufficient  to  send  by  registered  letter  a  notice  of  removal, 
signed  by  the  landlord,  his  agent,  or  factor,  and  handed  in  to 
any  post-office  in  the  United  Kingdom  in  time  to  admit  of  its 
delivery  at  or  prior  to  the  last  date  when  by  law  notice  of 
removal  may  be  given.  In  all  such  burghs  the  Whitsunday 
and  Martinmas  terms  of  removal  are  now  28th  May  and  28th 
November  respectively,  at  twelve  noon,  unless  these  days  fall 

{to)  Slowey  v.  Bobertson  (rent  £2,  «.  Seaton  (tower  and  fortalice,  with 

128.,  leaoe  verbal),  2nd  Nov.  1865,  4  yard  and  parks),  14th  July,  1699,  M. 

M.   1 ;    Chimride  r.   Park  (rent  £5,  18,882 ;    Lnndin  v.  Hamilton    (house 

lease  verbal),  8th  March,  1843, 5  D.  864;  in  the  country),  19th  Dec.  1758,  M. 

Ramsay  v.    Conheath    (manor-house),  18,845. 
18ih  Dea  1680,  M.  18,826 )  Frendraught 
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on  a  Sunday  or  legal  holiday,  when  they  are  at  the  same  hour 
on  the  first  lawful  day  thereafter,  (a;) 

7.  Bemovings  from  Houses  let  for  less  than  a  Tear.— 

The  Act  of  1838  provides  a  summary  mode  of  removing 
tenants  from  premises  let  for  less  than  a  year,  where  the  annual 
value  does  not  exceed  £30. (y)  The  statute  gives  a  form  for 
the  complaint.  (0)  The  proceedings  are  conducted  in  the  way 
used  in  the  Small-Debt  Court,  with  this  difference,  that 
though  the  defender  does  not  appear,  the  Sheriff  must 
proceed  with  the  case  as  if  he  had  appeared ;  and  that  if  the 
defender  appear  before  the  decree  has  been  carried  into  exe- 
cution, he  may  get  a  further  hearing  upon  payment  of  such 
expenses  as  the  Sheriff  may  fix.  The  form  of  the  decree  is 
given  in  the  statute,  and  it  is  provided  that  it  shall  be  final, 
and  not  subject  to  review  of  any  kind. 

Where  the  defender  appears  and  finds  caution  for  violent 
profits,  the  case  must  be  conducted  in  the  ordinary  manner. 
It  is  in  the  power  also  of  the  Sheriff,  if  he  does  not  think  the 
case  suitable  for  being  disposed  of  summarily,  to  order  answers  ; 
and  in  that  case  also  the  action  goes  to  the  ordinary  roll,  and 
the  defender,  if  the  defence  be  not  instantly  verified,  must  find 
caution  for  violent  profits. 

8.  Obligation  in  Lease  to  Remove.— Where  any  probative 
lease  specifies  a  term  of  endurance,  the  lease,  or  an  extract  of 

(x)  44  &  46  Vict.  c.  39.  {z)  As  these  proceedings  are  virtuallj 

(^)  1  &  2  Vict.  c.  119,  §§  S  to  14.  in  the  SmaU-Debt  Court,  and  are  not 

Where  the  letting  is  for  less  than  fonr  begun  on  the  ordinary  roll  (A.  S.,  1839, 

months,  a  warning  of  at  least  one  third  §§148  and  149),  it  is  conceived  that 

of  the  whole  period  most  be  given,  in  the  form  in  the  Act  of  1876  should  not 

the  absence  of  special  stipulation  $  44  be  used. 
&  45  Vict.  c.  39,  §  4. 
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it  from  the  books  of  any  court  of  record,  has  the  same  force 
and  effect  as  an  extract-decree  of  removing  obtidned  at  the 
instance  of  the  landlord  against  the  tenant,  provided  that 
certain  conditions  are  complied  with.(a)  Firstly,  previous 
notice,  in  terms  of  the  Agricultural  Holdings  Act  of 
1883,(&)  must  be  given  to  the  party  in  possession  before 
the  expiration  of  the  term,  or,  where  the  lease  has 
separate  terms  for  lands  and  houses,  before  the  term 
which  comes  first  This  notice  is  to  be  given  by  a  sheriff- 
offic'er  of  the  county  in  which  the  lands  and  heritages  are 
situated,  or  by  a  messenger-at-arms,  in  the  statutory  form,(c) 
and  is  to  be  delivered  to  the  party  in  possession,  or  to  be  left 
at  his  ordinary  dwelling-house,  or  to  be  transmitted  to  his 
known  address  through  the  post-office.  This  notice  must 
(secondly)  be  proved  either  by  a  certificate  in  the  statutory 
form,(c2)  indorsed  by  the  officer  on  the  lease  or  extract,  and 
attested  by  a  witness,  or  by  an  acknowledgment  indorsed  by 
the  party  in  possession,  or  by  his  known  agent  on  his  behalf. 
Thirdly,  the  officer  ejecting  must  have,  in  addition  to  the 
lease  or  extract,  a  written  authority  firom  the  landlord,  or  firom 
his  factor  or  agent.  Fourthly,  the  removal  or  ejectment  must 
take  place  within  six  weeks  from  the  expiration  of  the  latest 
term  of  endurance. 

A  tenant  threatened  with  ejection  under  these  provisions 
may  bring  a  suspension  "  in  common  form,"  that  is,  in  the 
Court  of  Session. 

9.  Removing  on  Letter  of  Removal— Where  any  tenant 
grants  a  letter  of  removal,  either  holograph  or  attested  by  a 

(a)  16  &  17  Vict  0.  80,  §  80.  (c)  16  k  17  Vict  c.  80,  §  80,  ScL  I. 

{b)  46  k  47  Vict.  c.  62,  §  28,  referred         ((i)  Ihid.  Scb.  J. 
to  ntprOf  p.  482,  note  (c). 
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witness,  in  a  form  provided  by  the  Act  of  1853,(e)  the 
letter  has  the  same  force  and  effect  as  an  extract-decree  of 
removing,  and  is  a  sufficient  warrant  to  any  sheriff-officer  of 
the  county  within  which  the  premises  are  situated  to  eject, 
provided  certain  conditions  are  complied  with.(/)  The  first 
and  second  of  those  conditions  are :  that  if  the  letter  bears 
date  more  than  six  weeks  before  the  term  of  removal,  notice 
must  be  given  and  proved  in  the  same  way  as  under  the 
preceding  article ;  and  the  third  is,  that  in  like  manner 
th^  ejection  must  be  carried  out  within  six  weeks  from  the 
term. 

The  proceedings  may  be  suspended  in  common  form. 

EJECTIONS. 

10.  Ijjection  as  Enforcement  of  Removing.— The  decree  of 

removing,  if  not  complied  with,  is  carried  into  force  by  an 
ejection  conducted  by  officers  of  Court,  who  have  power  for 
that  purpose  to  open  shut  and  lockfast  places,  and  to  remove 
all  the  tenant's  goods  and  effects  firom  the  premises,  using  all 
the  requisite  force  for  that  purpose.  In  all  ejections,  except 
those  under  the  Act  of  1838,  a  charge  of  forty-eight  hours  is 
given  \{g)  and  under  that  Act  the  time  for  the  charge,  if  any, 
is  fixed  in  the  decree. 

11.  Petition  for  Summary  Ejection.— Petitions  for  ejections 
are  presented  against  parties  who  have  no  legal  right  or  title 
of  any  kind  to  possess  the  subjects,  or  whose  right  or  title,  if 
they  ever  had  one,  has  been  brought  competently  to  an  end. 
Sometimes  the  petition  is  called  one  of  intrusion,  where  the 

(e)  16  &  17  Vict,  c  80,  Soh.  K.  {g)  A.  S.,  27th  Jan.  1830,  Sch.  C; 

(/)  Ibid.  §  81.  Alexander's  A.  S.,  p.  404. 
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defender  has  recently  taken  poasession  of  the  premises,  but 
the  proceedings  are  in  substance  the  same  It  is  of  the 
essence  of  such  a  petition  that  it  contain  an  allegation 
that  the  possession  of  the  respondent  is  vicious  or  precarious 
without  any  titla(A)  The  proceedings  {mutatis  mtUandis) 
are  much  the  same  as  in  the  process  of  removing,  except 
that  no  charge  is  given  on  the  decree,  (t) 


Section  XXV. — Sequestrations  for  Rent. 


1.  Nature  of  Bemedy. 

2.  Sequedratum  in  Payment 
3w  Form  of  ApplieatiofL 

4.  Inventory  of  Effects, 

5.  Proceedings  if  Petition  opposed. 

6.  SaU  of  Seqiudraled  Effects. 


7.  Beporting  Sale 

8.  Sequestration  in  Security, 

9.  Begister  of  Sequestrations, 

10.  Caveat     or     Interdict    against 

Sequestration, 

11.  Breach  of  Sequestration. 


1.  Nature  of  Bemedy. — A  sequestration  for  rent  is  the 
means  by  which  a  landlord  makes  effects  secured  to  him  by 
his  right  of  hjrpothec  available  in  payment  of  the  rent ;  and  it 
is  of  two  kinds.  Sequestration  in  payment  is  used  when  the 
term  of  payment  has  passed  with  the  rent  unpaid,  and  seques- 
tration in  security  is  used  when  the  term  of  payment  has  not 
come.  Frequently  the  same  petition  asks  sequestration  in 
payment  of  a  past  due  rent,  and  in  security  of  a  rent  about  to 
become  due.  The  right  to  use  the  remedy  has  been  materially 
curtailed  by  the  Hypothec  Abolition  Act  of  1880.  Before 
that  Act  the  landlord  of  every  heritable  subject  possessed  a 


{h)  Hally  v,  Lang,  26th  Jane,  1867,      8  R.  737. 
5  M.  951 ;   Scottish  Property  Invest-  (t)  Sellar's  Forms,  vol  I  p.  256. 

ment  Co.  v.  Home,  81st  May,  1881, 


Ch.  IL,  &  XZ7.] 


SEQUESTRATIONS  FOB  BENT. 


493 


right  of  hypothec  for  his  rent.  Since  that  Act,  there  is  no 
hypothec  for  the  rent  of  any  land  (including  the  rent  of  any 
buildings  thereon)  which  exceeds  two  acres  in  extent,  and  is 
let  for  agriculture  or  pasture,  unless  the  rent  be  due  under  a 
bargain  which  was  current  at  11th  November,  1881. (a) 

2.  Sequestration  in  Payment— In  agricultural  subjects 
(where  the  hypothec  did  not  cease  and  determine  under  the 
Act  of  1880),  the  crop  of  each  year  is  held  to  be  hypothecated 
for  the  rent  of  that  year ;  and  it,  along  with  the  stock,  is 
secured  by  the  right  of  hypothec  for  three  months  after  the 
last  legal  or  conventional  term  of  payment  (6)  In  house 
subjects  the  hypothec  over  the  furniture  lasts  for  the  same 
period  of  three  months.  In  sequestrating,  therefore,  it  is  only 
the  crop  of  the  particular  year  which  can  be  touched ;  and 
the  sequestration  must  be  used  while  the  right  of  hypothec 
lasts,  (c) 

3.  Form  of  Application. — ^The  application  is  by  petition, 
setting  forth  the  title  of  the  applicant  and  of  the  respondent, 
the  lease  or  other  tenure  under  which  the  farm  or  house  is 
held,  the  date  at  which  the  rent  fell  due,  and  the  fact  that  it 
is  still  unpaid.  The  prayer  asks  the  Court  to  sequestrate  the 
effects  on  the  premises  in  question,  and  to  authorise  an  inven- 
tory of  them  to  be  made,  and  thereafter  to  grant  warrant  to 
sell  them  in  payment  of  the  rent  and  expenses,  (d)     The  prayer 


(a)  43  Vict.  c.  12,  §  1. 

(6)  30  k  31  Vict  (1867),  c  42,  §  4. 
When  agricaltoral  produce  or  stock  baa 
been  sequestrated,  funiitare,  imple- 
ments, and  imported  manures  cannot  be 
included ;  Ibid.  §  6. 

(c)  See  Act  of  1867  quoted,  and 
Hunter  on  Landlord  and  Tenant,  vol.  ii. 


p.  416.  Under  leases  current  at  the 
date  of  the  Act  of  1867,  the  right  of 
hypothec  is  more  extensive,  as  the  crop 
may  be  sequestrated  at  any  time. 

{d)  39  k  40  Vict,  c  70,  Sch.  A.  The 
warrant  must  be  signed  by  a  Sheriff.  It 
is  plain  that  postal  service  is  out  of  the 
question. 
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may  also  contain  a  oonclosion  for  a  decree  of  payment  of  the 
rentX^)  which  it  is  sometimes  useM  to  have.  In  special 
circumstances,  to  be  set  forth  in  the  petition,  the  prayer  may 
also  ask  for  authority  to  bring  back  effects  which  have  been 
illegally  removed  firom  the  premises,  as  it  is  only  to  effects  on 
the  premises  that  the  power  to  sequestrate  extends. 

4.  Inventory  of  Effects. — ^Unless  a  caveat  has  been  lodged, 
or  an  interdict  obtained,  (^)  the  Court  sequestrates  and  grants 
warrant  to  inventory  at  once  on  the  petition  being  presented. 
Under  this  warrant  an  officer  of  Court,  in  presence  of  a 
witness,  makes  an  inventory  of  the  whole  effects  secured  by 
the  hypothec,  and  returns  an  execution  signed  by  himself  and 
the  witness.  This  inventory  must  be  specific,  and,  where  the 
premises  are  large,  should  give  the  particular  place  where 
each  article  is  found,  so  that  there  may  be  no  difficulty  in 
identifying  it  The  inventory  measures  the  extent  of  the 
sequestration,  and  anything  not  specified  in  it  is  not  seques- 
trated (^) 

6.  Proceedings  if  Petition  opposed.— Where  the  defender 
opposes  the  sequestration,  he  must  enter  appearance  in  the 
usual  way.     If  he  find  caution  for  the  rent,  or  consign  it,  the 


{e)  A.  S.,  lOth  Jnly,  1889,  §  151 ;  16 
k  17  Vict.  c.  80,  §  27.  Indeed,  nnder 
the  new  fomu,  by  which  an  ordinuj 
action  and  a  Mqaestration  for  rent  both 
begin  by  a  petition  of  the  same  kind, 
there  seems  no  reason  why  a  claim  for 
any  kind  of  debt,  or  for  interdict, 
should  not  be  combined  with  a  prayer 
for  sequestration. 

(/)  It^fra,  art.  10. 

ig)  Horsburgh  v.  Morton,  26th  Feb. 


1825,  8  8.  596.  As  an  exception  to 
this,  is  the  case  of  sequeitrating  a  pr^ 
nant  animal,  where  it  has  been  held 
that  the  o&pring  is  included,  though 
not  specified;  Lamb  v.  Grant,  16th 
July,  1874,  11  Scot  Law  Rep.  672. 
This  case  was  decided  partly  on  the 
authority  of  the  Civil  Law.  Full 
references  will  be  found  in  Pnchta 
Pandekten,  §§  208,  215. 
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interim-sequestration  will  be  recalled;  and  it  will  also  be 
recalled  as  soon  as  it  is  made  to  appear  that  it  is  illegal. 
When  the  litigation  goes  on,  a  record  is  made  up  in  common 
form.  Where  the  sequestration  has  been  recalled  on  caution, 
decree  for  payment  of  the  rent  and  expenses  incurred  may  be 
given  against  the  tenant,  and  enforced  against  him  and  the 
cautioner  ;(h)  and  where  it  has  been  consigned,  payment  may 
be  given  out  of  the  consigned  money. 

6.  Sale  of  Sequestrated  EfTects.— Where  the  sequestration 
is  unopposed,  or  not  successfully  opposed,  a  warrant  to  sell  is 
granted.  This  warrant  may  be  given  after  the  three  months 
are  out,  provided  the  eflTects  have  been  inventoried  within  the 
three  months.  The  sale  is  by  public  roup,  and  takes  place  at 
the  sight  of  the  Clerk  of  Court  or  of  some  person  appointed 
by  the  Sheriff,(i)  and  either  the  Sheriff,  or  the  person  appointed 
to  see  to  the  sale,  fixes  its  time  and  place,  and  provides  for  its 
being  duly  advertised.  Goods  should  be  sold  to  the  extent 
only  of  the  rent  and  expenses ;  but  it  will  be  no  objection 
that  there  is  a  small  surplus,  (y) 

7.  Reporting  Sale. — Immediately  on  the  sale  being  con- 
cluded, or  at  latest  within  fourteen  days  thereafter,  the  roup 
roll,  or  a  certified  copy  of  it,  and  a  state  of  the  proceeds  and 
expenses  of  the  sale  (showing  how  the  debt  stands),  must  be 
lodged  in  the  hands  of  the  Clerk  ;  and  the  Sheriff,  if  he  see 
cause,  or  on  motion,  may  order  the  gross  proceeds  to  be  con- 
signed.    The  accounts  are  taxed  by  the  auditor;  the  report  of 

(h)  Clark  V,  Dimcaxi,  8rd  Deo.  1888,  {j)  Galloway   r.    M'Phenon,   16th 

12  &  158.  Feb.  1830,  8  S.  539. 

{%)  A.  S.,  10th  July,  18S9,  §  150. 
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the  sale  is  approved  of  by  the  Sheriff;    and    any  balance 
remaining  over  is  paid  back  to  the  tenant  (t) 

8.  Seqnestratioil  in  Security. — Before  the  term  of  payment, 
if  the  tenant  be  either  in  embarrassed  circumstances,  or  be 
removing  the  stock  and  crop  so  as  to  endanger  the  rent,  the 
landlord  may  sequestrate  in  security,  and  the  proceedings  in 
this  case  are  similar  to  those  in  a  sequestration  for  payment, 
except  that  warrant  to  sell  canuot  in  general  be  granted  till 
after  the  term  of  payment.  Where,  however,  the  effects  are 
perishable,  and  the  tenant  is  bankrupt,  and  is  allowing  them 
to  perish  for  want  of  care,  or  is  making  away  with  them,  war- 
rant to  sell  may  be  granted  at  once.  (A;)  The  Sheriff  may  also 
appoint  a  person  to  take  charge  of  the  sequestrated  effects(2) 
where  the  tenant  does  not  offer  caution  to  make  them  forth- 
coming. 

The  remedy  of  sequestration  in  security  is  one  which  the 
landlord  is  entitled  to  obtain  whenever  he  asks  for  it  upon 
grounds  which  are  relevant.  If  he  uses  the  remedy  '*  wrong- 
fully," he  is  liable  in  damages. (m)  It  is  also  a  remedy  which, 
as  a  rule,  the  landlord  has  to  take  at  his  own  cost  Thus,  if 
the  rent  be  paid  when  due,  he  must  pay  the  expense  of  the 
sequestration,  though  he  had  ground  (such  as  the  existence  of 
arrears)  for  laying  it  on  at  the  time.(n) 

9.  Register  of  Sequestrations.  —  Under  the  Hypothec 
Amendment  Act  of  1867,  the  Sheriff-Clerk  is  bound  to  keep 

{k)  Dow  V.  Hay,  25th  June,  1784,  (m)  Oswald  v.   Grame,  26th  June, 

M.  6202;    Wells  v.  Pxx>udfoot,   12th  1851, 18  D.  1229 ;  Watson  v.  M*CuUoch, 

Feb.  1800,  Hume,  225.  1st  June,  1878,  5  R.  843. 

(0  A.  S.,    10th  July,    1839,  §  152.  (n)  Gordon    v.    Suttie,    11th  June, 

The  power  is  applicable  to  any  seques-  1836, 14  S.  954. 
tration. 
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a  register  of  all  sequestrations  issued^  and  to  show  it  to  any 
one  applying  on  payment  of  a  fee  of  one  shilling.(o)  The 
landlord  should  ascertain  that  this  registration  is  duly  made, 
as  the  validity  of  the  sequestration  may  be  questioned  if  it  be 
neglected. 

10.  Oayeat  or  Interdict  against  Sequestration.— Where  a 
tenant  has  reason  to  believe  that  sequestration  is  about  to  be 
used  against  him  illegally,  he  may  lodge  a  caveat  which  will 
ensure  him  an  opportunity  of  being  heard  before  the  warrant 
is  issued.  When  he  wishes  the  question  at  issue  between 
himself  and  the  landlord  settled  without  waiting  till  the  latter 
chooses  to  move,  he  can  apply  for  interdict.  In  both  cases 
the  landlord's  right  to  sequestrate  will  not  in  general  be  inter- 
fered with,  except  on  caution  or  consignation,  (p) 

Where  a  third  party  complains  that  his  goods  have  been 
improperly  included  in  the  inventory,  his  remedy  is  to  crave 
leave  to  appear  in  the  sequestration,  and  to  state  objections  to 
the  warrant  of  sale  being  granted.  So  long,  at  all  events,  as 
that  warrant  has  not  been  granted,  it  is  irregular  and  unneces- 
sary, if  not  absolutely  incompetent,  to  proceed  in  the  more 
expensive  way  of  applying  for  interdict.(g) 

11.  Breach  of  Sequestration.— If  the  tenant  removes  or 
sells  the  sequestrated  effects,  he  is  liable  to  be  summarily 
fined  and  imprisoned  for  breach  of  sequestration.  It  hardly 
requires  to  be  said  that  he  is  also  liable  for  all  loss  and 
damage  he  may  occasion.     Any  who  knowingly  assist  him  in 

(o)  80  k  81  Vict.  0.  42,  §  7.     The  (q)  Lindiay  v.  Wemyn,  18th  May, 

obligation  to  register  applies  also  to  1872,   10  M.    708.     In  this  case  an 

Bequefttrations  under  the  Small  -  Debt  opinion  was  ezpreaied  that  such  objec- 

and  Debts  Recovery  Acts.  tions  fell  properly  to  be  dealt  with  by 

(p)  Hunter  on  Landlord  and  Tenant,  the  Sheriff  in  the  first  instance. 
▼oL  ii  p.  428. 

2  K 
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these  things  render  themselves  liable,  not  only  to  summary 
punishment  in  the  same  way,  bat  also  in  payment  of  the  rent. 
It  is  not,  however,  a  breach  of  sequestration  if  the  tenant 
merely  use  such  of  the  sequestrated  effects  as  are  required 
for  the  sustenance  of  his  servant8,(r)  or  of  sequestrated  ani- 
Hnals,(s)  even  though  the  effects  be  consumed  in  the  using. 
And  where  the  tenant  is  in  bona  fides  in  what  he  does,  he 
will  not,  even  though  he  break  the  sequestration,  be  liable  to 
any  arbitrary  punishment  Thus,  where  a  tenant  thought 
that,  in  accordance  with  the  general  custom  in  his  county,  a 
certificate  by  the  clerk  of  caution  having  been  lodged  was  a 
sufficient  recall  of  a  sequestration,  and  acted  accordingly,  he 
was  held  not  liable  in  punishment  (Q 

Where  a  petition  for  breach  of  sequestration  prays  for  penal 
consequences,  the  concurrence  of  the  public  prosecutor  should 
be  obtained,  as  in  the  case  of  a  petition  for  breach  of  interdict, 
and  the  proceedings  follow  the  same  course. 


Section  XXVL — Suspension. 

Suspensions  of  the  decrees  obtained  under  the  summary 
diligence  system  in  use  in  Scotland  are  competent  to  a 
limited  extent  in  the  Sheriff  Court  Where  a  charge  has  been 
given  on  any  decree  of  registration  (which  has  proceeded  upon 
a  bond,  bill,  contract,  or  other  form  of  obligation,  registered 
in  any  Sheriff  Court-  books,  or  in  the  books  of  Council  and 
Session,  or  other  competent  books),  for  pajnment  of  any  sum  of 

(r)  M'GlMhan  v.  Atholl,  29Ui  June,      1831,  9  8.  792. 
1819,  F.  G.  (0  Kippen  r.  Oppenheim,  SOth  Jone, 

(«)  Miller  r.  Peterson,   23rd   June,      1846,  8  D.  957t 
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money  not  exceeding  the  sum  of  twenty-five  pounds  of  principi 
exclusive  of  interest  and  expenses,  a  suspension  may  be  brough 
in  the  Sherifif  Court.(a)  It  will  be  observed  that  the  powe. 
here  is  very  limited,  and  applies  only  to  the  case  of  a  charge 
for  payment  having  been  given,  and  of  the  amount  charged 
for  not  exceeding  twenty-five  pounds,  exclusive  of  interest  and 
expenses. 

The  application  must  be  made  to  the  Sheriff  Court  of  the 
domicile  of  the  person  charged.  It  cannot  be  made  except  on 
sufficient  caution  ;(6)  but  suspension  seems  always  to  be  com- 
petent on  that  being  found,  although  in  most  other  kinds  of 
suspensions  consignation  is  requisite  either  at  common  law  or 
under  the  obligation  on  which  the  decree  has  followed.  Before 
a  sist  can  be  granted  the  caution  must  be  found  for  the  sum 
charged  for,  and  for  the  interest  and  expenses  to  be  incurred 
in  the  Sheriff  Court.  On  this  caution  being  found,  the  Sheriff 
has  power  to  sist  execution  against  the  petitioner,  to  order 
intimation  of  the  petition,  and  answers,  and  thereafter  to 
proceed  with  the  petition  in  the  same  manner  as  in  the  case 
of  other  summary  petitions. 

The  sist  should  be  immediately  intimated  to  the  charger.  If 
he  does  not  reside  within  the  county,  the  order  should  be 
endorsed  by  the  Sheriff-Clerk  of  the  county  where  he  does 
reside.  If  he  lives  out  of  Scotland,  the  intimation  should  be 
made  to  the  mandataiy,  or  other  person  in  this  country  at 
whose  instance  the  diligence  is  being  carried  out,  for,  although 
this  may  not  be  complete  legal  intimation,  it  would  not  be  safe 
after  this  for  the  holder  of  the  decree  to  go  further. 


(a)  1  &  2  Vict  c.  119,  §  19.  (under  special  authority)  when  sufficient 

{b)  What    if     called    *'  Juratory  "  caution  cannot  be  got    See  Brown  v. 

caution  must  be  held  to  be  insufficient.  Denholm  (Glasgow  Sh.  Ct.),  1874,  18 

It  is  a  kind  of  cautiop  only  allowed  Journal  of  JuriBpmdenoe,  448. 


^ 
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Appeals  from  Sheriff-Substitute  to  principal  Sheriff  may  be 
taken  in  suspensions  in  the  usual  way.  There  is  a  provision 
that  the  decision  of  the  latter,  on  any  preliminary  objection  to 
the  competency  or  regularity  of  the  petition,  shall  be  final. 
This  provision,  however,  it  will  seldom  be  necessary  to  found 
upon,  because  nearly  everything  to  which  it  could  apply  is  more 
stringently  guarded  by  the  provision  of  the  Act  of  1853,((;) 
prohibiting  all  review  of  decisions  in  causes  not  exceeding  the 
value  of  twenty-five  pounda 


Section  XXVII.  —Taxation  of  Agents'  Accounts. 

The  Act  of  Sederunt  of  1839  provides  simple  machinery 
for  taxing  accounts  between  agent  and  client  in  certain  cases. 
The  provision  applies  only  to  accounts  incurred  in  reference  to 
actions,  and  where  the  client,  moreover,  does  not  dispute  his 
liability.  The  agent  or  client  may  present  a  summaiy  appli- 
cation to  the  Sheriff  before  whom  the  cause  depends  or 
depended,  for  authority  to  have  the  account  taxed.  This  is 
intimated  on  a  service  of  at  least  seven  days,  and  then  the 
account  is  remitted  to  the  auditor  and  taxed  ;  and  each  party 
can  object  to  the  taxation,  or  appeal  against  the  Sheriff^s 
judgment,  as  in  an  ordinary  action.  On  the  amount  of  the 
account  being  ascertained,  decree  for  it  may  be  given,  extracted, 
and  enforced  in  the  usual  way.  (a)  The  expenses  of  the  taxa- 
tion in  the  similar  proceeding  in  the  Court  of  Session  are 
allowed  to  the  agent,  unless  there  has  been  struck  off  a  large 
amount — that  is,  an  amount  of  one-fifth  or  more — ^from  the 

(c)  16  &  17  Vict  o.  80,  §  22.  (a)  A.  S.,  10th  Jnly,  1889,  §  110. 


Oh.  IL,  8.  zxiJL]  ACnON  OF  TBANSFEBENCE.  501 

accoiint.(&)     It  is  presumed   that  the  same  rule  should  be 
followed  in  the  Sheriff  Court. 


Section  XXVIII. — Recovery  of  Taxes. 

Taxes  due  to  the  Crown  are  for  the  most  part  recovered  by 
summary  warrant  issued  upon  the  certificate  of  the  collector 
in  the  manner  already  explained  with  reference  to  rates  and 
assessments,  (c)  They  may  also  be  recovered  by  ordinary 
action.  Under  the  decree  for  them,  in  whichever  way 
obtained,  imprisonment  is  still  competent,  but  the  period  of  it 
must  not  exceed  twelve  month&((Q  The  Crown  seldom 
makes  use  of  the  powers  to  imprison,  but  when  it  does,  the 
special  statute  under  which  the  particular  tax  is  due  must  be 
consulted  as  to  the  mode  of  using  the  remedy. 


Section  XXIX. — Action  of  Transference. 

The  action  of  transference  is  the  means  by  which  the  repre- 
sentative of  a  deceased  pursuer  or  defender,  who  will  not  sist 
himself,  is  forced  to  appear  and  pursue  or  defend  the  action  to 
which  his  ancestor  has  been  a  party.  The  petition  sets  forth 
what  the  original  action  was,  and  the  capacity  in  which  the 
person  who  is  called  represents  the  deceased.  The  prayer  is 
that  the  representative,  in  the  case  of  a  pursuer,  shall  be 
ordained  to  appear  and  proceed  with  the  cause,  and,  in  the 
case  of  a  defender,  shall  be  decerned  against  in  teims  of  the 

(&)  Mackay's  Practice,  toL  ii.  p.  600.  {d)  48  &  44  Vict,  c  34,  §  4. 

{e)  Supra,  p.  479. 
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original  conclusions.  The  action  cannot  be  raised  in  the 
Sheriff  Court  unless  the  Sheriff  before  whom  the  original  cause 
depended  has  jurisdiction  over  the  representative  al80.(6)  If 
this  Sheriff  has  no  jurisdiction  over  him,  the  action  must  be 
raised  in  the  Court  of  Session.  It  would  be  of  no  avail  to 
raise  it  before  the  Sheriff  to  whose  jurisdiction  the  representa- 
tive was  liable,  because  there  would  be  means  of  remitting  the 
original  action  to  that  Court. 

In  the  action  of  transference,  the  only  question  discussed  is 
the  competency  of  transferring  ;  and  that,  when  disputed,  is 
disposed  of  as  in  an  ordinary  action.  Should  the  Court  decide 
to  transfer,  the  action  of  transference  is  remitted  to,  or  con- 
joined with,  the  original  action,  which  is  then  proceeded  with. 
Should  the  transference  be  in  the  Court  of  Session,  the  original 
action  must  be  removed  there  by  appeal  ob  contingentiam. 


Section  XXX. — Tot'ors  and  Chocmsing  Curators. 


1.  Choosing  Curators, 

2.  Curatorial  Inventories, 


3.  Act  of  Curatory, 

4.  Tutorial  Inventories, 


1.  Ohoosing  Curators. — Where  the  father  of  a  minor  above 
the  age  of  puberty  has  died  without  naming  curators,  the 
minor  may  choose  them.  In  order  to  do  this,  the  minor 
raises  an  edict  of  curatory,  in  which  he  or  she  calls  two  of  the 
nearest-of-kin  on  the  father's  side,  and  two  on  the  mother's 
side,  and  all  others  having  interest,  to  hear  and  see  the  cura- 
tors chosen  and  the  curatorial  inventories  given  up.(a)     The 

{e)  See  Cameron  v.   Chapman,  9th  (a)  1555,  c.  85  ;  Wallace  v,  Kennedy, 

March,  1838, 16  S.  907,  and  anthoritieB      29th  Jnly,  1674,  M.  16,290. 
were  cited. 
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edict  is  now  drawn  in  the  form  of  an  ordinary  petition. 
The  next-of-kin  are  named  individually,  and  cited  in  the 
usual  manner ;  and  the  ''  others  having  interest "  are  cited 
edictally.(6)  The  summons  is  brought  in  the  Sheriff  Court 
within  whose  jurisdiction  the  minor  resides ;  and  if  it  has  to 
be  served  on  persons  beyond  the  jurisdiction,  it  must,  of 
course,  be  duly  indorsed,  (c)  If  all  the  next-of-kin  are  out  of 
Scotland,  application  must  be  made  to  the  Court  of  Session.(c2) 
The  petition  used  to  proceed  on  an  indv/yicB  of  nine  days, 
but  may  now  proceed  on  the  ordinary  induci(B,{e)  On  the 
summons  being  called  in  Court,  the  minor  may  appear  and 
make  choice  of  one  or  more  parties  to  be  his  curators,  whose 
appointment  he  may  make  simple  or  joint,  with  a  Bvne  quo 
non  or  a  quorum,  conditionally  or  unconditionally.(/)  The 
minor  may  also  make  his  nomination  by  a  probative  deed, 
and  in  this  case  he  does  not  require  to  appear  personally. 
The  curators  next  accept  the  office  (in  writing),  and  take  the 
oath  de  fiddi  administratione.  If  they  be  not  present,  a 
commission  may  be  granted  to  take  their  acceptance  and  oath. 
Usually  the  next-of-kin  do  not  appear,  but  when  they  do 
appear  the  proceedings  are  the  same. 

2.  Oaratorial  Inventories.— The  next  step  is  for  the  cura- 
tor to  give  up  an  inventory  of  all  the  property  of  the  minor. 
If  the  next-of-kin  have  appeared,  they  appoint  a  delegate  to 


(6)  1555,  c.  85.    The  edictal  citation  want  of  jurifldiction.      The  Court  of 

was  formerly  given  at  the  market  cross,  Session  may,  however  (in  the  appHca- 

but  that  method  being  abolished,  it  must  tion),  dispense  with  the  citing  of  Dext- 

now  be  given  in  the  ordinary  way ;  89  of -kin  who  are  abroad  ;   Buchan,  7th 

k  40  Vict  c.  70,  §§  9  and  12  (6).  June,  1878, 11  M.  662. 

(e)  Burnet    v.    Burnet,    1685,    M.  (e)  89  &  40  Vict,  c  70,  §  8. 

16,306 ;  1  &  2  Vict.  c.  119,  §  24.  (/)  Fraser  on  Parent  and  Child,  by 

{d)  This  seems  unavoidable  from  the  Cowan,  p.  858. 
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concur  with  the  curator  in  making  up  the  inventory,  and 
when  they  do  not  appear,  the  Court  appoints  a  delegate  to 
concur  for  them.  On  the  inventory  being  made  up,  three 
copies  are  prepared  and  lodged  by  the  curator.  One  copy 
is  set  aside  for  the  next-of-kin,  the  second  is  recorded  in  the 
books  of  Court,  and  the  third  is  given  back  to  the  curator. 

3.  Act  of  Curatory. — When  these  things  are  completed,  an 
act  of  curatoiy  is  extracted,  and  the  curator  is  then  fully 
installed  in  his  office.  The  curator  thus  appointed  acts  both 
in  lawsuits  and  in  ordinary  business.  Where  there  are  no 
such  curators,  the  Court  may  always  appoint  a  curator  ad 
litem  to  act  in  any  particular  action  which  is  depending.  (^) 

4.  Tatorial  Inventories. — Although  tutors  cannot  be  ap- 
pointed, they  may  give  up  the  tutorial  inventories  in  the 
Sheriff  Court  in  a  manner  similar  to  that  used  by  curators. 
When  the  inventories  are  prepared,  and  have  been  signed  by 
the  two  nearest-of-kin  on  each  side,  they  are  presented  (along 
with  a  petition  to  the  Sheriff)  for  authority  to  record.  Where 
the  next-of-kin  have  refused  to  concur,  the  petition  is  served 
on  them,  and  calls  on  them  to  see  the  Sheriff  name  delegates 
to  sign  for  them  ;  and,  unless  cause  is  shown  to  the  oontrary, 
the  Sheriff  exercises  that  power. 

{g)  The  fonns  wiU  be  found  in  Sellar,  vol.  i.  p.  132. 
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1.  JurifldictioxL— The  Small-Debt  Court  is  for  the  sum- 
mary  disposal  of  causes  for  the  payment  or  distribution  of 
sums  of  money  not  exceeding  the  amount  of  £12.  In  the 
original  Small-Debt  Act  of  1825  the  limit  was  £5,  which 
was  extended  by  a  new  Act,  in  1829,  to  £100  Scota     This 
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Act  repealed  iliat  of  1825.(a)  When  the  Act  of  1837 
(wliidi  is  the  present  Small-Debt  Act)  was  passed,  the  Act  of 
1829  was  repealed,  and  various  improvements  were  made  in 
the  forms,  but  the  jurisdiction  remained  at  £8,  6s.  8d.(&)  In 
1853  it  was  extended  to  £]2.(c)  From  some  expressions  in 
the  Act  of  1837  it  probably  was  intended  that  the  jurisdic- 
tion should  also  apply  to  disputes  about  things  other  than 
money,  of  less  than  the  value  in  question,  but  the  intention 
has  not  been  carried  out  In  the  Small-Debt  jurisdiction  the 
Sheriff  is  not  exercising  a  statutory  jurisdiction  where  his 
whole  powers  are  contained  in  the  Statute,  but  he  is  exercising 
the  full  powers  of  his  ordinary  jurisdiction  with  certain  addi- 
tional facilities  conferred  by  the  statute.  ((2)  It  is  important 
to  bear  this  in  mind  when  cases  occur  for  which  the  Statute 
has  not  specially  provided 

2.  Nature  of  Proceedixigs.— The  proceedings  are  of  a 
summary  kind.  There  are  no  written  pleadings  except  the 
summons;  the  evidence  is  not  reduced  to  writing,  and  the 
orders  of  Court  are  not  written  at  length  in  interlocutor 
sheets,  as  in  ordinary  causes,  but  are  shortly  minuted  in  a 
book  signed  each  court-day  by  the  Sheriff.  A  form  of  this 
book  is  provided  by  the  Statute,  and  it  is  the  only  record 
retained  in  the  Court,  (e) 

Certain  court-days  are  usually  appointed  for  calling  the 

(a)  10  Geo.  IV.  c.  55.  infra);  and  Fraser  v.  lilAckintosh,  ]9ih 

(6)  1  Vict  c.  41.    The  power  which  Dec.    1867,  6  M.  170.      None  of  the 

this  Act  gare  of  proeeciiting  for  statu-  sections  of  the  Act  of  1876  seem  applic- 

tory  penaJties  in  the  Small-Debt  Court  able  to  the  Small-Debt  Court ;  see  §  2. 

has  been  extinguished  ;  44  &  45  Vict  Hie  Act   of    1877    seems  applicable ; 

c  88,  §  8.  Wilson  v.  Glasgow  Tramways  Co.,  22nd 

(e)  16  &  17  Vict  a  80,  §  28.  June,  1878,  5  R.  981. 

(rf)  See  Scott  v.  Letham,  22nd  May,  (e)  1  Vict  c  41,  §  117. 
1846,  5    BeU's  Ap.  Ca.   126   (quoted 
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Small-Debt  roll,  but  these  are  for  convemence  only,  and  a  case 
may  be  adjourned  to  any  other  day.(/)  The  Table  of  Fees 
must  be  printed  and  hung  up  in  the  court-room. 

3.  Small  Debt  Oircnits.— For  the  Small-Debt  Courts  the 
counties  or  Sheriff  Court  districts  are  sub-divided  into  smaller 
districts,  and  Circuit  Courts  are  held  in  each  at  different 
periods  in  the  year.  These  divisions  are  made  for  convenience 
sake.  It  was  at  one  time  thought  that  it  was  imperative  on 
the  pursuer  to  bring  his  action  in  the  district  in  which  the 
defender  was  domiciled,  unless  where  he  got  leave  from  the 
Sheriff,  on  special  cause  shown,  to  bring  it  in  another  district. 
But  this  reading  seems  incorrect,  and  has  been  decided  to  be 
BO.(g)  The  clause  of  the  Statute  governing  the  matter  is 
somewhat  obscure,  but  the  pursuer  has  his  choice  to  bring  the 
action  either  in  the  principal  Court  or  at  the  Circuit  Court  in 
which  the  defender  resides.  If  there  be  different  defenders 
residing  in  different  circuits  the  case  must  be  brought  in  the 
principal  Court. 

The  Sheriff  may  at  any  time  remove  causes  from  any  one 
Court  to  any  other,  or,  on  special  cause  shown,  allow  the 
summons  to  be  issued  in  a  different  Court  from  that  to  which 
it  would  naturally  fall.  This  special  cause  may  be  shown 
either  in  writing  lodged  with  the  Sheriff-Clerk  or  on  verbal 
application  in  open  Court ;  and  it  is  enough  if  it  be  shown  that 
the  course  proposed  will  be  expedient  for  the  ends  of  justice.(A) 

4.  Agents  in  Small-Debt  Oourts.— Agents  are  not  allowed 
to  appear  in  the  Small-Debt  Court  except  with  the  special 

(/)  Weaihentone  v.  Gourlay,  13th      1868  (Aberdeen    Circuit),    1   Couper, 
April,  1860,  8  Inrine,  589.  J.  C.  92. 

ig)  M'Gregor  v.  Stewart,  23rd  Sept.  (A)  1  Vict  c.  41,  §  28. 
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kftve  of  the  Sheriff,  to  he  obtained  (bef<»e  the  action  is  heard) 
on  canae  shown,  and  to  be  reocMded  in  the  Book  of  Causes. 
The  parties  must  appear  in  all  oidinaiy  cases  by  themselves,  or 
by  a  member  of  their  family,  or  by  such  other  person  (not 
being  an  officer  of  Court),  as  the  Sheriff  may  allow.(i)  When 
agents  do  aiq^ear,  there  is  no  provision  for  making  their 
remuneration  a  charge  in  the  cause.  The  Statute  may  have 
intended  that  a  party  desiring  the  assistance  of  an  agent,  and 
showing  cause  for  obtaining  it,  should,  nevertheless,  have  it  at 
his  own  cost  only,  and  this  view  is  supported  by  its  having 
been  anxiously  provided  that  no  other  fees  are  to  be  taken  or 
allowed  except  certain  specified  fees.  Another  view,  however, 
is  taken  in  some  Courts,  and  when  leave  has  been  duly  given 
for  agents  to  appear,  moderate  fees,  fixed  at  the  discretion  of 
the  Sheriff,  are  allowed.  When  cases  are  remitted  firom  the 
Ordinary  to  the  Small-Debt  Court,  it  is  usual  to  allow  the 
expenses  of  agents,  and  the  fee  to  be  allowed  for  all  the  trouble 
in  the  Small-Debt  Court  is  fixed  by  Act  of  Sederunt  at  one 
pound.(y) 

6.  What  Actions  Oompetent— There  are  four  actions  compe- 
tent in  the  Small-Debt  Court — viz.,  the  Ordinary  or  Petitory 
Action,  the  Action  of  Furthcoming,  Multiplepoindings,  and 
Sequestrations  for  Rent.  The  special  proceedings  under  the 
Employers  and  Workman  Act,  1875,  have  been  noticed.(A;) 

6.  Ordinary  Actions. — The  petitory  action  may  conclude 
for  payment  of  a  sum  of  money,  due  on  any  kind  of  claim, 
competent  in  the  Ordinary  Court,  not  exceeding  the  value  of 
£12.     There  is  a  provision  that  claims  for  compensation  for 

(t)  1  Vict  c  41,  §§  14  and  15.  {k)  Supra,  Part  III.  Cbap.  II.  sec- 

U)  A.  a,  4th  Dec.  1878,  Sch.  IV.  tion  iz. 
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injury  by  riot  may  be  settled  under  it.(l)  It  is  the  value  of 
the  claim  at  the  date  of  bringing  the  action  which  is  the 
standard.  If  it  be  over  £12  it  may  be  restricted  to  that 
amount,  the  pursuer  being  held  to  have  abandoned  the  rest  of 
his  claim,  (m)  The  expenses  of  bringing  or  conducting  the 
action  are  not  included. 

If  a  pursuer  have  several  distinct  claims  against  a  defender, 
each  not  exceeding  £12,  he  may  bring  separate  actions  for 
them,  though  the  total  of  the  claims  may  exceed  £12.(o) 
When  the  defence  brings  out  a  question  of  more  than  £1 2  in 
value,  it  has  been  said  that  it  is  the  Sheriff's  duty,  if  asked,  to 
remit  to  the  ordinary  roll.(2>)  But  as  such  a  defence  is  not 
considered  to  be  brought  out  by  showing  (as  in  a  case  of 
aliment)  that  the  pursuer's  claim  cannot  be  substantiated 
except  upon  a  ground  which  (if  good)  infers  liability  for  a  much 
larger  sum  than  that  sued  {oT,{q)  it  is  very  difficult  to  say  when 
this  duty  arises,  and  there  is  no  safe  criterion  of  the  value  of 
the  action  except  the  sum  sued  for. 

7.  Summons. — ^The  form  of  summons  is  provided  by  the 
Statute,(r)  It  is  a  survival  of  the  form  which  before  1876 
was  used  in  all  pecuniary  actions,  and  its  style  is  even  more 
quaint  than  that  of  the  petition  now  in  use  in  the  ordinary 
Court.  The  origin  of  the  debt  or  ground  of  action,  and  when- 
over  possible  the  date  of  the  cause  of  action  or  last  date  in  the 
account,  must  be  inserted.     The  summons  must  of  course  be 

{I)  Small-Debt  Act,  §  22.  1870,  42  JurUt  896. 

(m)  Items  disallowed  by  the  Sheriff  (p)  M*Kendrick  v.  Robertson,  14  th 

are  deducted  from  the  original  elaiUi  Deo.  1870,  9  M.  288. 
and  not  from  the  restricted  sum  sued  {q)  Caldwell    v.    Nixon,   1st    June, 

for  I  DalgUsh  v.  Anderson,  22nd  Feb.  1876, 8  B.  (J.  C.)  81.   See  also  Guthrie's 

1883,  20  a  L.  R.  412.  Select  Gases,  p.  417. 

(o)  Fraser  r.  Fei^guson,  21st  April,  (r)  Act,  Schedule  A. 
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releyant,  and  the  ground  of  action  shown  in  some  way  ,^8)  though 
it  need  not  be  stated  at  length  or  in  detail,  (f)  An  aooount 
founded  on  need  not  be  annexed,  but  must  be  referred  to  in 
the  summons  by  its  amount  and  last  date,(u)  and  a  copy  must 
be  served  on  the  defender.  There  is  nothing  to  prevent  a 
Small-Debt  summons  from  being  amended,  with  the  permission 
of  the  SheriCCv) 

The  summons  must  have  printed  on  it  the  Small-Debt 
Table  of  Fees,  and  a  Sheriff-Clerk  issuing  a  summons  without 
that  table  is  liable  to  a  fine.(t£;) 


8.  Citation. — The  rules  as  to  citation  are  with  certain 
exceptions  the  same  as  in  the  Ordinary  Court,  and  the  defender 
is  called  to  appear  at  a  specified  Court,  which  must  not  be 
sooner  than  the  sixth  day  after  citation.  No  witness  is  required 
to  the  citation  ;  and  the  citation  may  be  proved  either  by  an 
execution,  or  by  the  officer  on  oath  in  Court,(a;)  or  in  the 
manner  provided  by  the  Postal  Citation  Act(y)  The  pro- 
visions as  to  citation  made  by  the  Sheriff-Court  Act  of  1876 


(«)  A  decree  for  damages  in  tnnait 
obtained  on  a  mraimons  for  gooda  aold, 
WM  set  aside ;  Glasgow  &  Soath- 
Westem  Railway  v.  Wilson,  6th  May, 
1855,  2  Irv.  162. 

(i)  A  summons  on  an  aoooont  for  a 
year's  medical  attendance,  detailing 
neither  visits  nor  specific  charges,  was 
sustained}  Mowat  v.  Martine,  20th 
June,  1856,  2  Irr.  485.  "  To  goods," 
with  date  and  price.  Is  sufficient  sped* 
fication ;  Cox  v.  Jackson,  16th  June, 
1877,  4  R.  8. 

(u)  See  Aitken  v.  Learmonth,  27th 
April,  1855,  2  Irr.  156,  where  it  was 
held  to  be  no  objection  to  a  snmmons 
that  it  gaTe  no  statement  of  the  origin 
of  the  cause  of  action  otherwise  than  by 
a  reference  to  an  aoooont  indorsed  on 


the  summons,  bnt  foiming  no  part  of  it. 

(r)  Storrock  9.  Anton,  20th  April, 
1866,  5  Irvine,  J.  C.  284  ;  cases  cited, 
««j!>fti,  p.  506,  note  {d).  In  the  Glasgow 
Sheriff  Court  I  nndentand  that  the 
Sheriifs  do  not  think  thrnnsdves  en- 
titled to  grant  pennission  to  amend. 

(w)  Small-Debt  Act,  §  83. 

(x)  Act,  §  8.  The  fozms  of  citation 
and  execution  are  contained  in  Schedule 
(A).  84  t,  85  Vict  c.  42  (Citation 
Amendment  [Scotland]  Act),  §  4,  makes 
it  unnecessary  for  the  officer  to  be  ac- 
companied by  any  witness  or  concurrent 
in  any  case  in  the  Small-Debt  Court  or 
proceeding  therein  except  in  cases  of 
poinding,  sequestrating,  or  chaiging. 

(y)  45  k  46  Vict.  c.  77. 
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seem  unfortunately  to  be  applicable  to  the  Ordinary  Court 
on\y,(z)  but  their  possible  sphere  of  applicability  to  Small-Debt 
actions  would  in  any  case  not  be  wide. 

The  exceptional  cases,  where  more  than  the  ordinary 
requisites  of  service  must  be  attended  to,  occur  (1)  when  the 
citation  is  affixed  to  the  gate  or  door,  and  (2)  when  it  is  left 
with  an  inmate,  the  defender  having  removed  within  the 
forty  days.  In  these  cases  it  is  the  duty  of  the  officer,  over 
and  above  the  usual  citation,  to  make  diligent  search  for  the 
defender's  address,  and  to  send  him  by  registered  letter  a  copy 
of  the  summons,  complaint,  warrant,  or  other  writ.  The  post- 
office  receipt  for  the  registration  must  accompany  the  execution, 
and  the  circumstances  preventing  service  in  the  usual  way 
must  be  stated,  (a) 

9.  Arrestment  in  Security. — Arrestment  on  the  dependence 
may  be  used,  and  the  form  of  summons  contains  a  warrant 
to  that  effect.  (6)  There  is  a  speciality  that  under  a  Small- 
Debt  summons  wages  cannot  be  arrested  at  all  on  the 
dependence,  (c)  It  is  also  provided  that  arrestments  cease  and 
determine  on  the  expiry  of  three  months,  unless  they  be 
renewed  by  special  warrant  or  order  duly  intimated  to  the 
arrestee,  or  unless  a  furthcoming  or  multiplepoinding  have  been 
brought.(c2)  The  Act  also  contains  provisions  and  forms  for 
loosing  arrestments  on  the  dependence.  The  loosing  may 
either  be  on  caution  (found  to  the  satisfaction  of  the  Sheriff- 
Clerk)  or  on  consignation  of  the  claim,  with  certain  sums  for 
expenses.(e) 

(z)  39  ft  40  Viot  0.  70,  §  12  and  §  2.  ^to  send  a  copy  per  registered  letter  ; 

(a)  34  &  85  Vict  c.  42,  §  3.  Act  of  1876,  §  12  (5). 

{h)  SmaU-Debt  Act,  §  3.  Where  the  {e)  8  ft  9  Vict  c.  89. 

achednle  b  not  serred  personally,  it  {d)  Small-Debt  Act,  §  6. 

would  be  as  well — ab  nu^orem  eautdam         (e)  Ibid.  §  8. 
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10.  Decree  in  Abeence  of  Defender,  and  Repomng^.— 

If  the  puTBuer  appear,  and  the  defender  be  absent  and 
anrepresented  (art  4),  decree  in  absence  may  be  prononnced, 
unless  sufficient  cause  shall  be  shown  for  the  non-appearance, 
in  which  case  the  Sheriff  may  adjourn  the  hearing.(/)  The 
decree  in  absence  may  be  opened  up  on  the  defender  consign- 
ing with  the  derk  the  expenses  decerned  for,  and  ten  shillings 
to  meet  further  expenses.  This  must  be  done  either  before  any 
charge  has  been  given,  or,  if  after  a  chaige,  before  implement, 
or  before  three  months'  delay,  have  followed  the  charge.  What 
implement  prevents  reponing  has  already  been  considered.(9) 
If  there  be  no  objection  to  reponing,  the  clerk  (on  the  consigna- 
tion being  made)  issues  a  warraut  which  (on  being  intimated) 
sists  execution  tiU  next  court-day,  and  gives  authority  to  cite 
the  pursuer  and  witnesses  and  havers  for  both  parties  to  appear 
then.  This  warrant,  duly  served,  is  the  authority  for  rehearing 
the  case.  The  consigned  expenses  must  be  paid  over  to  the 
pursuer,  unless  the  Sheriff  see  fit  to  order  otherwise.  (A) 

There  is  considerable  doubt  as  to  the  competency  of  a  second 
reponing.  In  Lanarkshire  such  a  thing  has  been  held  incom- 
petent,(i)  while  in  Aberdeenshire  it  has  been  held  competent, 
not  as  matter  of  right  to  the  litigant,  but  as  matter  of 
discretion  for  the  Sheriff,  to  be  exercised  upon  strong  cause 
shown.(j')  In  any  view  there  can  be  little  question  that  a 
third  reponing  is  entirely  incompetent. 


(/)  Small-Debt  Act,  {  15.  pletelj,  as  the  aist  is  gnnted  by  the 

{g)  SwprOf  p.  142.  clerk  befoie  the  Sheriff  is  consulted. 

(A)  Small-Debt  Act,  §  16.  In  the  Ordinary  Court  the  question  can 

(t)  Harris  v.Connell,  18th  Sept.  1877;  hardly  arise,   as    the   fint  decree  in 


Guthrie's  Select  Gases,  419.  absence  is  not  recalled  till  defences  are 

{j)  Stuart  V,  M'Bey  (Debt-Becovery  tendered  ;  and,  after  they  are  received, 

Court),    1882,    unreported.      There   is  mibsequent  decrees  arc  in  foro. 
difficulty  in  carrying  out  this  view  com- 
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If  the  defender,  after  appearing  in  the  action,  &il  to  appear 
at  any  adjourned  diet,  and  decree  be  taken  against  him,  it 
still  seems  to  be  a  decree  in  absence,  although  it  is  not  what 
is  usually  understood  when  that  term  is  used.  There  being, 
however,  no  provision  in  the  Small-Debt  Court  for  any  record, 
no  defences  are  ever  lodged,  and  therefore  the  st^p  which  in 
ordinary  actions  ends  the  competency  of  pronouncing  a  decree 
in  absence,  and  makes  it  competent  to  pronounce  a  decree 
by  -default,  is  never  taken.(Aj) 

11.  Absolvitor  in  Absence  of  Porsner,  and  Rehearing.— 

Where  the  pursuer  fails  to  appear  personally  or  by  a  proper 
representative,  the  defender  may  get  decree  of  absolvitor  in 
absence.(Q  The  pursuer  has  a  limited  time  after  this  within 
which  he  may  apply  to  have  the  cause  reheard.  If  within 
one  calendar  month  after  the  absolvitor  he  consign  with  the 
clerk  the  expenses  awarded  to  the  defender,  and  five  shillings 
for  further  expenses,  he  may  obtain  a  new  warrant  for 
citing  the  defender  and  the  witnesses  to  another  Court; 
and  on  this  the  case  is  reheard.  The  expenses  consigned 
are  paid  to  the  defender  unless  the  contrary  be  specially 
ordered,  (m) 

This  provision  ought  to  be  equally  applicable  to  the  case  of 
a  pursuer  failing  to  appear  at  an  adjourned  diet. 

12.  Remits  from  the  Ordinary  Court.— Cases  may  come  to 
the  Small-Debt  Court  from  the  Ordinary  Court.  Where  an  action 
is  brought  in  the  Ordinary  Court  for  a  sum  not  exceeding  £12, 

{h)  In  Rowan  v,  Mercer,  12th  May,  difficulty,  and  stUl  open. 

1863,  4  Irvine,  J.  C.  377,  the  Lord  {I)  SmaU-Debt  Act,  S  15. 

JoBtice-Olerk  (Inglia)  and  Lord  Deaa  (m)  Small-Debt  Act,  §  16. 
mdd  they   thought   the  point  one  of 

9h 
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or  where  the  balance  remaining  dae  on  an  ordinaiy  action  has 
been  reduced  by  interim  decree  or  otherwise  (before  the  dosing 
of  the  record)  so  as  not  to  exceed  that  sum,  the  Sheriff  may 
remit  the  cause  to  the  Small-Debt  Court.(7»)  The  consent  of 
the  pursuer  is,  however,  essential  to  this.  Should  the  pursuer 
unreasonably  refuse  his  consent,  the  power  contained  in  the 
Statute  of  allowing  him  no  expenses  except  Small-Debt 
expenses  can  afterwards  be  used  ;(o)  and  this  affords  a  sufficient 
check  on  him.  The  defender  has  it  in  his  power  to  appeal 
against  this  remit  from  Sheriff-Substitute  to  principal 
Sheriff.(p) 

When  a  case  is  remitted  to  the  Small-Debt  roll,  it  is 
conducted  from  the  date  of  the  remit  in  all  respects  in  the 
same  way  as  if  it  had  commenced  there.(g) 

1&  Bemittinff  to  Ordinary  Court— Where  the  Sheriff 
considers  —  either  from  the  point  of  law  involved,  or  fit>m 
special  circumstances — ^that  the  case  is  unsuited  for  disposal 
in  the  Small-Debt  C!!ourt,  he  may  remit  it  to  the  Ordinary 
Court.  When  to  do  this  is  matter  for  his  discretion  alone. 
The  mere  ordering  of  any  written  pleading  has  ipso  facto  the 
effect  of  fL  remit  to  the  Ordinary  Court,  (r)  The  cause,  when 
remitted,  must  be  conducted  as  if  it  had  begun  in  the 
Ordinary  roll ;  and,  at  whatever  stage  it  may  have  been  in  the 
Small-Debt  Court,  a  record  must  be  made  up,  and  proof  (in 
so  far  as  necessary)  taken  in  the  usual  way. 

14  Oounter  Cnaima. — ^Where  the  defender  has  a  counter 

(a)  SmaU-Debt  Act,  §  4.    PhiUp  v.  {p)  Ihid.  §  4.    See,  however,  39  a  40 

Forfw  Boildiiig  Co.,  16Ui  Sept  1868,  Vict  c  70,  §  27. 

1  Coup.  87.  {q)  Am  to  ezpenBea,  lee  fvpra,  art  4, 

(o)  Small-Debt  Act,  §  86,  (r)  Small-Pebt  Act,  §  14. 
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claim,  he  must  serve  a  copy  of  it  on. the  pursuer  at  least  one 
free  day  before  the  day  of  appearanca  If  this  is  omitted,  it 
cannot  be  heard  without  the  consent  of  the  pursuer.(8)  It 
should  be  noticed  that  it  is  before  the  day  of  appearance  that 
the  counter  claims  must  be  lodged,  because  it  was  not 
intended  that  summary  proceedings  should  be  delayed  so 
that  the  defender  might  serve  such  claims  before  any 
adjourned  diet.  The  Statute  does  not  put  any  limit  in  regard 
to  the  nature  of  the  counter  claims  that  are  competent ;  and, 
seeing  that  it  contemplates  their  being  disposed  of  at  once, 
this  was  not  necessary.  Where  the  counter  claims  require 
investigation,  they  may  either  be  reserved  in  the  decree,  or,  in 
special  circumstances,  the  case  may  be  adjourned  to  allow  the 
investigation  to  be  made. 

16.  Hearing  and  Evidence.  ^The  summons  contains  autho- 
rity for  citing  witnesses  for  the  pursuer  and  the  defender. 
The  summons  itself  is  the  warrant  to  the  officer  to  cHe  for  the 
pursuer,  and  the  service  copy  is  sufficient  evidence  of  the 
authority  to  cite  for  the  defender.  As  the  cases  are  disposed 
of  summarily,  all  the  witnesses  must  be  present  at  the  first 
calling.  Adjournments  are  not  granted,  except  upon  cause 
shown,  and  when  they  are  granted,  it  is  almost  always  on 
condition  of  expenses  being  paid.  If  a  witness  duly  cited 
does  not  attend,  he  may  be  fined  summarily  £2,  and  letters 
of  second  diligence  granted  to  enforce  his  attendance.  The 
citations  do  not  require  to  be  given  in  presence  of  a  witness,(Q 
and  may  of  course  be  given  under  the  Postal  Citations'  Act. 

The  Sheriff  hears  the  parties  vi/oa  voce,  and  either  disposes 
of  the  case  on   the  relevancy  of  their  averments,  or  hears 

(«)  SmaU-Debt  Act,  §  11.  &  35  Vict.  c.  42,  §  4. 

(()  Small-Debt  Act,  §§  3  and  12 ;  84 
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evidence,  as  may  be  pipper.  When  evidence  is  taken,  the 
witnesses  are  sworn  and  examined  in  the  usual  way,  but 
no  record  is  kept,  even  of  their  names,  still  less  of  what  they 
say.  On  special  cause  shown,  the  Sheriff  may  grant  a 
commission  to  any  competent  person  to  take  and  report  in 
writing  the  evidence  of  any  witness  unable  to  attend.  He 
may  also  make  remits  to  persons  of  skill  to  report.  Oaths 
on  reference,  and  all  other  such  things,  may  be  taken  as  in 
the  Ordinary  Court,  but  without  keeping  any  record,  (u) 

16.  Judgment  and  Decrea— The  Sheriff's  judgments  con- 
tain no  findings  in  point  of  fact  or  law,  but  simply  the  order 
saying  what  is  to  be  paid,  and  what  the  expenses  are.  This 
order  is  noted  in  the  Book  of  Causes,  and  is  the  warrant  to 
the  clerk  for  issuing  the  decree. 

The  expenses  are  fixed  according  to  the  table  provided  by 
the  Statute,  and  in  addition  to  them  the  Sheriff  allows  (as  a 
necessary  incident  of  the  process)  the  expenses  of  witnesses, 
and  (in  virtue  of  a  special  provision)  where  he  sees  fit,  the 
personal  charges  of  the  successful  party.(t;) 

Where  he  thinks  it  proper,  the  Sheriff  may  direct  the  sums 
due  to  be  paid  weekly,  monthly,  or  quarterly,  on  such  condi- 
tions as  he  may  think  nghi,(w) 

17.  Extract. — ^The  form  of  the  extract  is  provided  by  the 
Statute,  and  it  is  written  or  printed  on  the  summons.  (^)  It 
contains  a  warrant  for  instant  execution  by  arrestment,  and 
for  execution  by  poinding  and  sale,  and  by  imprisonment  (if 
competent)  either  after  ten  free  days,  if  the  party  have  been 
personally  present  at  the  pronouncing  of  judgment,  or  after  a 

(«)  SnuOl-Debt  Act,  §  13.  (w)  Small-Debt  Act,  §  IS, 

(v)  SmaU-Debt  Act,  §§  18  and  82.  {z)  Sch.  (A),  No.  7. 
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charge  of  ten  free  days^  if  the  defender  was  not  personally 
present,  that  is,  was  either  absent  altogether,  or  was  present 
only  by  being  represented  by  an  agent,  or  by  some  one  of 
his  family.  This  issuing  of  the  warrant  to  sell  in  the  decree 
itself,  and  this  dispensing  with  the  charge  where  the  debtor 
has  personally  heard  the  judgment,  are  peculiar  to  Small-Debt 
procedure,  (y) 

Second  extracts  (it  is  understood)  cannot  be  given ;  and  if 
the  first  extract  be  lost  it  is  doubtful  whether  there  is  any 
remedy.  In  some  Courts  it  is  held  competent  to  bring  a 
second  summons  for  the  amount,  and  to  get  a  new  decree,  on 
abandoning  all  claim  under  the  first  decree,  and  on  proving 
that  it  has  not  been  paid,  and  is  lost. 

18.  Execution. — The  execution  proceeds  much  in  the  same 
way  as  on  an  ordinary  decree.  Care  must  be  taken  to  give 
the  charge  when  the  terms  of  the  decree  require  it.  If  the 
decree  is  not  enforced  within  a  year  from  its  date,  a  charge 
must  always  be  given,  whether  the  decree  specially  require  it 
or  not ;  and  where  a  charge  is  at  first  required,  if  the  decree 
be  not  enforced  within  a  year  from  the  date  of  a  charge 
upon  it,  a  new  charge  must  be  given.(0) 

19.  At  whose  Instance. — There  is  no  provision  in  the 
Small-Debt  Act  for  assigning  decrees,  such  as  is  contained 
in  the  Personal  Diligence  Act  for  ordinary  decrees ;  but  they 
can  be  assigned  at  common  law;  and  as  the  charges  and 
executions  and  schedules  of  poinding  and  imprisonment  do  not 
require  it  to  be  stated  at  whose  instance  they  proceed,   no 

(y)  SmaUDebt  Act,  §  13.    ShieU  v.  (e)  SnuOl-Debt  Act,  §  13. 

Moflsman,  7th  Nov.  1871, 10  M.  58. 
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difference  need  be  made  upon  their  terms,  in  the  event  of 
diligence  being  done  by  the  a8aignee.(a) 

20.  Ezeeation  b^ond  Cknmty,  or  Scotland.  —  When  a 

decree  is  to  be  enforced  against  the  person  or  effects  of  a 
party  within  another  county,  it  must  first  be  endorsed  by  the 
Sheriff-Clerk  of  that  oounty.(&)  The  decree  may  be  enforced 
in  England  or  Ireland  under  the  provisions  of  the  Inferior 
Courts  Judgments  Extension  Act,  1882.(c) 

21.  Poiiidiiig  and  Sale.— After  the  expiry  of  the  proper 
time,  or  of  the  days  of  charge  where  a  charge  has  been  requi- 
site, the  poinding  is  carried  out  in  a  summary  way.  The 
officer  gets  the  effects  duly  appraised  by  two  witnesses,  who  act 
on  oath.((2)  He  then  leaves  a  list  with  the  party  whose  effects 
they  are.  The  decree  is  not  itself  a  warrant  for  opening 
doors  or  lockfast  places,  but  if  the  poinding  cannot  be  carried 
out  without  that,  the  officer  must  report  the  tact,  and  on 
doing  so  and  making  application,  he  will  get  the  requisite 
authority.(e) 

The  sale  is  carried  out  not  sooner  than  forty-eight  hours 
after  the  poinding.  The  effects  are  taken  to  the  nearest  town 
or  village,  or,  if  they  are  poinded  in  a  town  or  village,  to  the 
cross  or  most  public  place  in  it,  and  there  are  sold  by  the 
officer  by  public  roup.  Two  hours'  previous  notice  must  be 
given  by  the  crier,  and  the  sale  must  take  place  between 
eleven  forenoon  and  three  afternoon.  The  Sheriff  may  (by 
general  regulation  or  special  direction)  alter  the  hour  or  place 

(a)  Compare  Crombie   v.   M'Ewan,  (c{)Act,Sch.(G);  LeContev.  Riohftrd- 

I7«h  Jul  1861,  28  D.  833.  son,  lat  Dec.  1880,  8  R.  175. 

{h)  Small-Debt  Act,  §  19.  (e)  Scott  v.  Letham,  23id  May,  1846, 

(c)  45  &  46  Vict  a  81 ;  iupra,  p.  360.  5  BeU's  Ap.  Ga.  126. 
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for  the  sale,  or  appoint  a  longer  or  different  kind  of  notice 
to  be  given.  Any  surplus,  after  paying  the  amount  in  the 
decree,  and  the  statutory  expenses  of  the  poinding  and  sale, 
are  to  be  returned  to  the  owner  or  consigned  with  the  Sheriff- 
Clerk  if  he  cannot  be  found.  Where  the  goods  are  not  sold, 
they  are  delivered  to  the  creditor  at  the  appraised  value  to 
the  extent  of  the  debt  and  expenses  of  poinding  and  sale. 

When  the  poinding  is  followed  by  a  sale,  or  by  delivery, 
the  officer  must  report  it  to  the  Sheriff-Clerk  within  eight  days 
after  the  day  fixed  for  the  sale.  Where  no  sale  or  delivery 
takes  place,  it  is  not  the  practice  to  report  the  poinding,  and 
the  Statute  does  not  seem  to  require  it(/) 

22.  Breach  of  Poinding. — ^There   is  a  provision  in    the 
Small-Debt  Act  that  any  person  secreting,  or  carrying  off,  or 
intromitting  with  any  poinded  effects  in  fra/udem  of  the 
poinding   creditors,   is   to   be   liable    to    summary   fine    or 
imprisonment,  as  for  contempt   of  Court,  at   the   instance 
of  the  private  party,  or  of  the  Fiscal,  or  of  the  Sheriff  ex 
propria  motw — ^besides  being  liable  in  civil  consequences.  (^) 
Resort  to  this  provision  is  not  to  be  recommended.     Where 
an  act  of  contempt  is  committed  in  the  face  of  the  Court, 
the  form  for  punishing  it  is  simple  and  easily  followed ;  but 
there  being  an  absence  of  any  kind  of  authority  for  guidance 
as  to  what  proceedings  should  be  taken  for  punishing  an  act 
of  contempt  committed  outwith  the  presence  of  the  Court, 
it  may  easily  be  found  that  no  amount  of  care  and  experience 
will  be  sufficient  to  secure  their  regularity,  and  that  in  place  of 
their  attaining  their  object,  their  result  may  only  be  to  inflict 
further  hardships  upon  the  person  who  has  been  defrauded. 

(/)  Small-Debt  Act,  §  20,  and  rela-  {g)  Small-Debt  Aet,  §  20. 

tive  schedules. 
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28.  Jjmttmant  in  BucuLion. — ^Anrestment  in  execation 
proceeds  on  a  Small-Debt  decree  without  a  charge  in  the 
•ame  way  as  on  an  ordinaij  decree,  and  the  forms  provided  in 
the  Act  for  arrestment  on  the  dependence  may  be  nsed  with 
the  necessary  yerbal  alterations.  The  things  that  may  be 
arrested  are  the  same  as  on  an  ordinary  decree  ;(h)  and,  as  on 
an  ordinary  decree,  arrestment  may  proceed  instantly,  (i)  An 
arrestment  in  execution  expires  within  three  months,  in  the 
same  way  as  an  arrestment  on  the  dependence.(^') 

24  Fnrthcoming.— Where  the  amount  asked  from  the 
arrestee  does  not  exceed  £12,  a  furthcoming  may  be  brought 
in  the  Small-Debt  Court.  It  is  immaterial  from  what  Court 
the  warrant  on  which  the  arrestment  proceeded  was  issued, 
proyided  the  sum  arrested  does  not  exceed,  or  has  been 
restricted,  to  £12.  Bringing  the  furthcoming  in  the  Small- 
Debt  Court  will  have  no  effect  in  restricting  the  pursuer's 
claim  against  the  common  debtor,  (ik) 

The  form  of  summons  is  provided  in  the  Statute.(Q  The 
action  is  brought  in  the  county  in  which  the  arrestee  resides, 
and  it  cites  him  to  appear  at  a  Court  not  sooner  than  the  sixth 
day  after  citation.  The  common  debtor,  when  in  the  same 
county,  is  cited  on  the  same  inducice  ;  but  if  he  reside  out 
of  that  county,  he  cannot  be  cited  to  appear  sooner  than  the 
twelfth  day  after  citation.  It  must  always  be  so  arranged 
that  the  arrestee  and  the  debtor  are  cited  to  the  same  Court(A;) 

The  action  of  furthcoming  is  disposed  of  on  the  same  prin- 
ciples as  an  action  of  furthcoming  in  the  Ordinary  Court  j  and, 

{h)  See  iupra^  p.  862.  meant  to  apply  to  arrestments  on  the 

(t)  Small-Debt  Act,  Sch.  (A),  7.  dependence  only. 

0)  Small-Debt  Act,  §  6.    From  the  {I)  SmaU-Debt  Act,  §  9. 

position  of  the  proTision  in  the  Statute,  {I)  Schednle  (D). 
thsre  is  room  for  believing  that  it  was 
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in  regard  to  practice,  in  the  same  way  as  a  petitory  action  in 
the  Small-Debt  Court. 

When  arrested  effects  have  to  be  sold,  a  warrant  to  sell 
them,  or  as  much  of  them  as  will  satisfy  the  debt  and  expenses 
of  process  and  the  expense  of  sale,  is  inserted  in  the  decree  of 
furthcoming  :  and  the  sale  is  conducted  like  a  sale  of  poinded 
effects  under  the  Small-Debt  Act(m) 

26.  Hnltiplepoinding. — Where  any  person  holds  a  fund 
or  subject  not  exceeding  the  value  of  £12,  claimed  by  more 
than  one  party  under  arrestment  or  otherwise,  he  may  raise 
a  multiplepoinding  in  the  Small-Debt  Court,  (it)  In  practice, 
this  power  is  used  only  in  regard  to  funds  of  money.  The 
Statute  provides  the  form  of  the  summona(o)  The  action 
must  be  brought  within  the  jurisdiction  of  the  holder  of  the 
fund,  and  may  be  raised  either  by  the  holder  himself  or  by 
one  of  the  claimants  in  his  name.  The  other  parties  must  be 
cited  in  the  way  provided  for  in  actions  of  furthcoming.  At 
the  calling  of  the  cause  the  Sheriff  may  order  claims  to  be 
given  in,  and  (if  necessary)  may  appoint  such  public  intima- 
tion of  the  action  as  he  thinks  proper ;  but  on  the  first  day 
he  cannot  pronounce  any  judgment  preferring  any  party  to 
the  fund.  Under  his  powers  at  common  law  he  may,  how- 
ever, order  consignation.  The  claims,  when  given  in,  must  be 
in  the  form  provided  for  by  the  Statute  ;  and  it  is  advisable 
that  the  names  of  the  claimants,  with  the  amounts  of  their 
claims,  should  appear  in  the  Book  of  Causes.  The  other 
proceedings  are  the  same  as  in  petitory  Small-Debt  actions 

26.  Sequestrations. — In  the  Small-Debt  Court  a  landlord 

(m)  SmaU-Debt  Act,  §  20.  (o)  Schedule  (E). 

(»)  SmaU-Debt  Act,  §  10. 
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may  sequestrate  for  rent,  or  a  balance  of  rent,  not  exceeding 
£12  ;  and  that  either  in  security  or  in  payment  (p)  The 
summons  is  in  the  form  prescribed  by  the  Statute,(9)  and  the 
conclusions  are  for  warrant  to  inventory  and  (if  need  be) 
secure  the  effects  upon  the  premises,  and  for  decree  for  the 
rent  or  balance  of  rent.  The  summons  also  contains  a  warrant 
to  inventory  and  secure  the  effects  until  the  further  orders  of 
the  Court  Where  the  effects  have  been  improperly  removed, 
a  minute  may  be  put  on  the  summons  craving  warrant  to 
cany  them  back,  and  such  a  warrant  may  then  be  granted 
accordingly,  (r) 

The  o£Scer,  in  executing  a  sequestration  summons,  inven- 
tories the  effects  and  has  them  appraised  by  two  witnesses, 
and  an  inventory  is  given  to  the  tenant  along  with  his  cita- 
tion. An  execution  of  the  citation  and  sequestration,  with 
the  appraisement,  must  be  returned  to  the  clerk  within  three 
days. 

On  the  calling  of  the  cause,  the  Sheriff  hears  the  parties. 
If  the  sequestration  be  in  security,  he  usually  continues  the 
case  till  after  the  term  of  payment  to  see  if  the  rent  be  paid. 
Sometimes,  however,  decree  is  pronounced,  with  a  proviso 
that  it  is  not  to  be  enforced  until  the  term  has  passed  with 
the  rent  unpaid  If  the  sequestration  be  in  payment,  he 
will  dispose  of  it  at  once,  either  recalling  it  if  it  be  improper, 
or  decerning  for  the  rent  and  granting  warrant  to  sell  the 
sequestrated  effects  if  there  be  no  good  defence.  The  sale  is 
carried  out  in  exactly  the  same  way  as  a  sale  of  poinded 
effects,  (s) 

(p)  Small-Debt  Act,  §  5  ;  16  &  17  interfering  with  seqnestnted  efFecti,  in 

Vict  a  80,  §  28.  fraudem,  of  the  hypothec,  is  liable  to  the 

{q)  Schedule  (B).  same    punishment   as   for   breach    of 

(r)  Sellar's  Forms,  toL  i  p.  855.  pomding  (art.  22). 
(«)  Small-Debt  Act,  §  20.    Any  one 
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• 

The  sequestratioa  may  be  recalled  by  the  Clerk  of  Coflrt 
where  the  tenant  either  pays  the  rent  and  expenses,  or  con- 
signs the  rent,  with  £2  to  cover  expenses.  In  the  case  of 
payment,  the  Clerk  writes  on  the  summons  the  words  "payment 
made/'  and  that  operates  as  a  recall.  In  the  case  of  consigna- 
tion, the  Clerk  in  like  manner  indorses  the  words  "  consignation 
made  ; "  intimation  is  made  to  the  landlord  by  an  officer  of 
Court;  and  then  the  recall  is  complete. (Q 

Sequestrations  in  the  Small-Debt  Court  must  be  registered 
like  other  8equestration&(u) 

(<)  Small-Debt  Act,  §  ^.  p.  496,  art.  9. 

(tt)  30   &    31   Vict,    a    42,    supra. 
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2.  Beeordi  of  Court  and  Oireuite. 

3.  AgerUe, 

4.  Proceedings  eompeUnt  on  Calling 

the  Cause. 

5.  Proceedings  at  the  Proof 

6.  Judgnunt  on  the  Merits, 


7.  Judgment  by  DefavU. 

8.  Baqpenses. 

9.  Appeals  in  Sheriff  Court, 

10.  Extract  and  Execution, 

11.  Furthcoming. 

12.  MuUiplepoindings. 

13.  Sequestrations. 


The  Debts-Recovery  Court  is  an  extension  of  the  Small- 
Debt  jurisdiction  to  £50,  accompanied  by  restrictions  as  to  the 
kind  of  debt  that  may  be  sued  for,  and  additional  requirements 
in  regard  to  the  forms  of  process.  In  order  to  save  repetition, 
there  will  be  noticed  here  only  the  points  in  which  the  pro- 
cedure differs  from  the  Small-Debt  procedure. 

1.  What  Debts  may  be  Sued  for.— The  debts  that  may  be 
sued  for  under  the  Debts-Recovery  Act  may  be  generally 
described  as  those  which  fall  under  the  triennial  limitation 
or  prescription,  or  which  would  have  Mien  under  that  prescrip- 
tion but  for  their  being  constituted  by  a  written  obligation. 
The  somewhat  quaint  words  of  the  Triennial  Prescription 
Act(a)  have  been  copied  in  the  Debts-Recovery  Act,  and  the 
jurisdiction  therefore  extends  to  actions  of  debt  for  ''house 
maills,  men's  ordinaries,  servants'  fees,  merchants'  accounts,  and 

(a)  1579,   c.  88 ;    Diekflon  on  Evi-      plete    aooonxit   of    the    scope   of  the 
dence,  §§  476  to  487,  coDtuns  a  com-      Triennud  Act. 
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other  the  like  debts ; "  and  the  qualifying  words  of  the  Pre- 
scription Act,  "  that  are  not  founded  upon  written  obligations/' 
are  omitted.(6)  Under  "  house  maills  "  are  included  the  rents 
of  houses.  Under  "  men's  ordinaries  "  come  furnishings  of  all 
kinds  of  eatables  for  consumption.  The  expression  "  servants' 
fees "  is  very  widely  interpreted,  and  includes,  in  addition  to 
the  wages  of  ordinary  servants,  the  remuneration  of  all  kinds 
of  professional  men  and  workmen.  To  "  merchants'  accounts  " 
it  has  sometimes  been  attempted  to  give  rather  a  restricted 
meaning,  but  without  very  much  reason.  It  is  settled  that 
the  expression  includes  wholesale  as  well  as  retail  dealings  ;(o) 
but  it  has  been  questioned  whether  it  applies  to  single  as  well 
as  to  repeated  transactions.  As  every  one,  however,  who  bu}^^ 
or  sells  is  for  the  time  being  a  merchant,  there  is  no  reason 
for  limiting  the  application  of  the  statute  to  dealings  with 
those  who  are  merchants  by  profession  ;(d)  and  if  this  be  con- 
ceded, it  is  equally  clear  that  there  is  no  reason  for  saying 
that  an  account  must  contain  at  least  two  entries.  The  words 
"  other  the  like  debts  "  serve  to  enable  the  Court  to  give  a 
wide  interpretation  to  all  the  enumerated  classes,  and  as  the 
Debts  Recovery  Act  is  an  enabling  Act,  while  the  Triennial 
Prescription  Act  is  a  restricting  one,  the  same  words  used  in 
the  former  may  have  a  wider  meaning  than  when  used  in  the 
latter.  Thus  an  action  for  money  disbursed  under  a  mandate 
is  competent  in  the  Debts-Recovery  Court,  as  coming  under 
the  category  of  a  merchant's  account,  (e) 

The  jurisdiction  thus  conferred  is  tolerably  extensive,  but 

(&)  80  &  81  Vict  c.  96,  §  2.  land,  if  oarried  oat,  would  proTent  the 

{e)   Sandys  v.  Lowden,  26th  Nov.  application  of  the  Statute  to  wholesale 

1874,  2  B.  (J.  C.)  7.  accounts,  which  wonld  be  going  against 

(d)  The  attempt  to  nairow  the  mean-  the  case  quoted  in  the  preceding  note. 

ing  of  "*  merchant "  to  the  petty  yiUage  («)  Grant  v.  Fleming,  10th  Dec.  1881, 

grader  who  goes  by  that  name  in  Scot-  9  B.  257. 


526  DEBTS-RECOVERY  COURT.  (Paiit  IV. 

still  leaves  some  remarkable  omissions.  Thus,  actions  of 
damages  are  incompetent  Actions  of  aliment  are  also  incom* 
potent,  although  there  is  probably  no  class  of  action  to  which 
a  summary  and  cheap  remedy  would  have  been  more  appro- 
priate. Equally  incompetent  are  actions  on  bills  of  exchange, 
guarantees,  and  other  mercantile  obligations.  Rents  for  agricul- 
tural subjects  seem  also  excluded. 

In  the  Debts-Recovery  Court  the  debt  sued  for,  exclusive 
of  expenses  and  dues  of  extract,  must  exceed  the  value  of 
£12,  and  be  under  the  value  of  £50.  Counter  claims  must 
be  of  the  same  nature,  and  between  the  same  values,  as  the 
claims. 

2.  Beoord  of  Oonrts  and  Oircnits.— The  records  are  kept 
much  in  the  same  way  as  in  the  Small-Debt  Court  The 
interlocutors  are  minuted  in  a  Book  of  Causes,  excepting 
when  they  set  forth  at  length  findings  in  law  and  in  fact,  in 
which  case  they  are  written  on  a  separate  paper,  and  their 
date  inserted  in  the  book.  The  Minute-Book  was  apparently 
intended  to  be  kept  (like  the  Small-Debt  Book)  so  as  to  be 
a  register  of  each  day's  proceeding  in  Court.  In  some 
Courts,  however,  the  book  is  kept,  not  as  a  day-book,  but  as 
a  ledger,  a  large  space  being  given  to  each  case,  and  a  note 
of  each  proceeding  being  added  as  it  occurs,  and  signed  by  the 
Sheriff. 

The  circuits  which  the  Sheriff  holds  through  his  Sheriffdom, 
for  the  purposes  of  the  Small-Debt  Act,  are  also  available 
(under  the  same  conditions)  for  Courts  held  under  the  Debts- 
Recovery  Act. 

3.  Agents.— The  parties,  may  appear  and  plead  person- 
ally, or  by  any  person  hima  fide  employed  by  them  in  their 
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usual  business,  or  by  a  procurator  of  Court.  (/)  The  fifteenth 
section  of  the  Small-Debt  Act  not  having  been  adopted,  it 
is  not  competent  to  permit  a  party  to  appear  by  a  member 
of  his  family,  or  by  any  representative  other  than  a  pro- 
curator, (gr) 

4.  Proceedings  Oompetent  on  CaUing  the  OauBe.— The 

summons  is  the  same  as  the  Small-Debt  summons,  except 
that  it  contains  no  warrant  to  cite  witnesses.  (A.)  Counter 
claims  must  be  pleaded  at  the  calling  of  the  cause,  but  it 
does  not  appear  necessary  to  serve  them  on  the  pursuer.  ({) 
On  the  cause  being  called,  if  both  parties  appear,  the  Sheriff 
hears  them  on  the  grounds  of  action  and  nature  of  the 
defence.  If  either  party  fisiil  to  appear,  the  Sheriff  may 
decide  in  absence  against  him.  The  rules  as  to  reponing 
are  the  same  as  in  the  Small-Debt  Court,  except  that  the 
time  for  a  pursuer  getting  himself  reponed  has  been  extended 
irom  one  month  to  three,  (y) 

After  hearing  parties  the  Sheriff  makes  a  short  note  of 
their  pleas.  The  statute,  however,  does  not  give  to  this  note 
the  fill!  effect  of  a  record.  Its  use  will  be  to  guide  the 
Sheriff,  at  the  trial  of  the  cause,  about  adjourning  the  proof, 
and  giving  a  party  time  to  bring  additional  evidence,  on  the 
ground  that  he  has  been  taken  by  surprise  by  the  evidence 
adduced  by  his  opponent.     The  general  form  of  note  is  to 


(/)  Debts  Beoovery  Act)  §  4.  on  till  on  another  day.  If  a  counter 
ig)  Ibid,  §  5.  daim  ia  stated  of  a  kind  that  is  incom- 
es) Ibid.  §  8.  potent  in  the  Debts-Recoyery  Court, 
(t)  Section  11  of  the  SmaU-Debt  Act  the  case  may  be  remitted  to  the  Court 

is  not  adopted  ;  and  there  is  no  neces-  Ordinary. 

sity  for   the   pursuer   having    earlier  {j)  Debts-Recovery  Act,  §  7.    As  to 

notice  of  the  counter  daim  than  at  the  reponing  against  decrees  by  default,  see 

calling,  because  the  proof  does  not  go  art,  7. 
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minute  first  what  the  defender  says  in  answer  to  the  sammons, 
and  then  what  the  pursuer  replies.  There  is  nothing  to 
prevent  the  parties  bringing  a  prepared  note  of  their  pleas  for 
the  Sheriff  to  revise  and  adopt.  (£) 

If  the  case  appears  unsuited  for  summary  trial,  it  may  be 
remitted  to  the  ordinary  court,  in  which  case  it  will  proceed 
like  an  ordinary  action.  After  this,  no  objection  that  the 
debt  is  not  of  the  kind  that  can  be  sued  for  in  the  Debts- 
Recovery  Court,  can  prevail.(i)  There  is  no  power  either  of 
remitting  causes  from  the  Debts-Recovery  Court  to  the  Small- 
Debts  Court,  or  of  remitting  causes  from  the  Ordinary  Court  to 
the  Debts-Recovery  Court,  though  on  the  written  consent  of 
parties,  both  these  things  are  sometimes  done. 

The  Debts-Recovery  Act  does  not  make  any  express  pro- 
vision for  causes  being  disposed  of  on  the  relevancy,  but  if  a 
plainly  incompetent  or  irrelevant  cause  were  brought,  the 
SherifiF  could  exercise  his  common-law  power  of  dismissing  the 
summons,  or  assoilzieing  from  the  action  as  laid.  And 
although  it  may  be  held,  in  like  manner,  to  be  implied, 
there  is  no  express  provision  or  power  which  would  enable 
the  Sheriff  to  give  judgment  simply  on  admissions  made  by 
a  defender.  After  noting  the  pleas  the  Sheriff  is  directed  to 
fix  a  time  and  place  for  proceeding  to  try  and  determine  the 
cause,  and  to  grant  warrant  for  citing  witnesses  and  havers 
for  both  parties. 

6.  Proceedings  at  the  ProoC— At  the  trial,  the  evidence 
is  not  recorded,  unless  either  of  the  parties  request  it  to 
be  so.  When  this  request  is  made,  the  evidence  may  be 
recorded  by  the  Sheriff,  or  dictated  by  him  to  a  clerk,  or 
to  a  shorthand  writer.     The  note  of  evidence  sets  forth  the 

(2:)  Debts-Reooveiy  Act,  §  8.  (Z)  Debts-IUcoyery  Act,  §  8. 
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same  particulars  as  if  it  were  taken  in  an  ordinary 
action,  (m)  When  the  evidence  is  not  recorded,  there  is  no 
appeal  from  the  decision  of  the  presiding  Sheriff  on  matters  of 
{euct'y(n)  and  there  is  no  mode  of  escaping  this  provision  by 
appointing  the  evidence  to  be  reheard.(o) 


6.  Judgment  on  the  Merits.— The  judgment  of  the  Sheriff 
must  contain  findings  in  point  of  fact  and  findings  in  point  of 
law,  as  well  as  the  proper  decemitures.(p)  The  Act  omits  to 
say  that  findings  in  fact  are  to  be  pronounced  in  the  case  of 
the  evidence  not  having  been  recorded.  This  is  obviously  an 
oversight,  because  where  there  is  no  record  of  evidence,  and 
where  the  findings  of  the  Sheriff  on  fact  are  therefore  to  be 
final,  it  is  more  important  to  have  them  than  in  any  other 
case. 

7.  Judgment  by  Default — ^There  is  considerable  diversity 
of  opinion  as  to  whether  it  is  competent  to  pronounce  a  decree 
by  default  (g)  in  the  Debts-Recovery  Court  The  better 
opinion  is  that  it  is  competent  to  do  so,  but  by  some  it  is 
maintained  that  although  the  pleas  may  be  minuted,  the  proof 
recorded,  and  the  case  debated,  the  decree  is  still  only  one  in 
absence  if  the  defender  absent  himself  when  judgment  is  pro- 
nounced. This  does  not  seem  at  all  reasonable,  but  it  is 
alleged  to  be  justified  on  the  ground  that  a  decree  pronounced 
in  as  nearly  as  may  be  the  same  circumstances  in  the  Small- 
Debt  Court  would  be  a  decree  in  absence  ;(r)  and  that  the 

(m)  Debts-Becovery  Act,  §  9.  1868,  7  Maq>h.  166. 

(n)  Ibid.  §  10.    Ab  to  distiiigmshing  (p)  Debte-BecoTeiy  Act,  §  9. 

in  the  findings  between  fact  and  law,  (q)  Ab  to  decrees  by  default^  and  the 

which  may  here  be  of  consequence,  see  mode  of  being  reponed  against  them, 

emte,  p.  189.  see  ante  p.  285. 

(o)  Camming  v.  Spencer,  2lBt  Nov.  (r)  SuprOf  L  10,  p.  618. 

8M 
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Debts-Becoveiy  Act  provides  that  the  force  and  effect  of  its 
decrees  in  absence  are  to  be  the  8ame.(a)  The  foundations  of 
this  argument  seem  correct,  but  it  does  not  apply,  because  in 
the  Debts-Recovery  Court  there  is  a  record,  and  nothing  to 
derogate  from  the  common-law  doctrine  that  a  decree  pro- 
nounced after  defences  are  minuted,  is  a  decree  in  foro.  It 
is  a  curious  argument  to  say  that  decrees  by  default  are 
incompetent  in  the  Debts-Recovery  Court,  because  the  effect 
of  decrees  in  absence  is  in  it  the  same  as  in  the  Small-Debt 
Court(0 

8.  Expenses. — ^The  expenses  payable  to  procurators  are 
fixed  in  the  Act,(t6)  and  they  cannot  be  increased,  unless  the 
additional  charges  can  be  justified  as  coming  under  the  head 
of  necessary  outlay,  as  where  an  agent  has  to  be  employed  to 
attend  to  a  proof  taken  at  a  distance  on  commission.(t;)  The 
Sheriff's  common-law  power  of  modifying  expenses,  or  altogether 
refusing  them,  remains,  (te;) 

0.  Appeals  in  Sheriff  Court.— No  appeal  during  the 
preparation  of  a  cause  is  competent,(a?)  but  when  the  Sheriff- 
Substitute  has  pronounced  the  final  judgment  the  party 
thinking  himself  aggrieved  may  appeal  to  the  principal  Sheriff 
within  eight  days.(^)  The  appeal  is  engrossed  as  in  an 
ordinary  action.     In  support  of  this  appeal,  no  argument, 


(«)  Debta-Beoovery  Act,  §  6. 

{t)  Debtfl-Beooveiy  Act,  §  6;  Journal 
of  Juiispnidence,  toL  14,  p.  280,  and 
ToL  17,  p.  162.  In  Glasgow,  the  prac- 
tice recommended  in  the  text  is  followed. 
Sellar  s  Forms,  voL  L  p.  853. 

(u)  Debts-Recovery  Act,  §  18. 

(v)  Stewart  v.  Bain,  27th  Sept.  1872, 
2  Coup.  844. 

(w)  Fraser  r.  Mackintosh,  19th  Dec. 


1867,  6  M.  170. 

(x)  Debts-Reooveiy  Act,  §  10.  Thus 
an  interlocutor  limiting  the  proof  to 
writ  or  oath  cannot  be  appealed ;  Mit- 
chell V,  Moultry,  16th  Dea  1882,  20 
S.  L.  R  263. 

(y)  Ibid,  §  11.  Sixteen  days  are 
allowed  in  the  case  of  Orkney  and 
Shetland.  The  appeal  submits  all  the 
interlocutors  to  review. 
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written  or  oral,  is  permitted,  but  a  note  of  authorities  may  be 
added  to  it  Leave  to  add  new  pleas  has  been  refdsed.(2;) 
The  SherijBT  has  power  to  order  the  case  to  be  reheard,  and 
the  evidence  to  be  taken  of  new,  or  additional  evidence  to  be 
taken.  Where  the  evidence  is  not  recorded  there  is,  as 
already  explained  (art  5),  no  appeal  in  fact. 

10.  Extract  and  Execntion.— The  rules  as  to  extract  and  as 
to  execution  in  Scotland,  as  well  as  in  the  other  parts  of  the 
United  Kingdom,  are  the  same  as  in  the  Small-Debt  Court,(a) 
with  two  trifling  exceptions, — ^viz.,  that  all  poindings  must  be 
reported,  whether  they  be  followed  by  a  sale  or  not,(6)  and 
that  arrestments  suffer  the  usual  prescriptioa(c) 

11.  Furthcoming. — The  action  of  furthcoming  is  precisely 
the  same  as  in  the  Small-Debt  Court ;  but  whether  it  is  the 
debt  in  the  decree  under  which  the  furthcoming  is  brought,  or 
the  debt  intended  to  be  attached,  or  both,  which  are  to  be  of 
the  nature  competent  under  this  Act,  does  not  very  clearly 
appear.  As,  however,  the  limit  of  amount  applies  under  the 
Small-Debt  Act  to  the  debt  to  be  attached,  the  limit  of  amount 
will  apply  to  the  same  debt  under  this  Act,  and  therefore  the 
limit  as  to  the  nature  of  debt  should  apply  to  it  also.((i) 

12.  Multiplepoindings. — In  multiplepoindings  the  fund  in 
medio  must  exceed  the  value  of  £12,  and  not  exceed  the 
value  of  £50,  and  all  the  claims  must  be  of  such  nature  or 
value  as  could  competently  be  claimed  in  a  summons  under 

(z)  Simpeon    v,    Selkirk,    2iid    Feb.  {b)  Debts-KecoTeiy  Act,  §  16. 

1881,  8  R.  469.  (c)  Ibid.  §  5,  concluding  promo. 

(a)  DebtB-Becoyery  Act,  §§  9  and  11,  {d)  Ibid.  §  5  ;  Small-Debt  Act,  §  9, 
ponclnding  clauses. 
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the  Debts-Becovery  Act.  If  any  of  the  claims  are  not  of  this 
kind,  the  Sheriff  can  exercise  his  power  of  remitting  the  cause 
to  the  ordinary  roll. 

13.  Sequestratioiui. — Sequestrations  in  payment  are  com- 
petent where  the  rent  of  the  house,(e)  or  the  balance  of  the 
rent,  is  over  £12  and  under  £50.(/)  The  proceedings  are 
the  same  as  in  a  Small-Debt  sequestration. 

It  is  doubtful  whether  sequestrations  in  security  are  com- 
petent in  the  Debts-Recovery  Court.  As  they  were  thought 
incompetent  under  the  original  Small-Debt  Act,  a  provision  was 
inserted  in  the  Act  of  1853  declaring  that  the  Small-Debt  Act 
should  extend  to  sequestrations  in  security.  (^)  This  provision 
of  the  Act  of  1853  was,  however,  not  expressly  adopted  in 
the  Debts-Recovery  Act,  and  therefore  the  matter  is  not  clear. 
But  as  the  provision  of  the  Small-Debt  Act  which  has  been 
adopted  is  one  which  has  been  "  declared  "  by  the  Legislature 
to  extend  to  sequestrations  in  security,  their  competency 
would  seem  to  be  thereby  e8tabli8hed.(%p) 

Sequestrations  under  the  Debts-Recovery  Act  must  be 
registered  like  other  sequestrations,  (i) 


(e)  Supra,  art.  1. 

(/)  Debto-BeooTeiy  Act,  §  6 ;  nipra, 
art  L 

ig)  16  &  17  Vict  c.  80,  §  28. 

(h)  See  a  judgment  by  the  late  Mr. 
Sheriff  Cook,  reported  in  the  Joaznal  of 
Jarisprudence,  yoL  12,  p.  152  and  p.  186. 
In  Lanarkshire  they  are  thought  incom- 
petent; the  nyne  view  was  taken  in 


Aberdeenshire,  and  much  the  same 
opinion  is  given  in  Mr.  Badenaeh 
Nioolson*8  Digest  of  the  Act^  p.  60. 
In  the  meantime  the  practitioner  will 
therefore  act  prudently  by  not  raising 
sequestrations  in  aeciuity  in  the  Debta- 
BeooTery  Court 
{%)  Supra,  p.  496,  art  0. 


PART   V. 

SUCCESSION. 


Introdnctory. — ^The  jurisdiction  which  the  Sheriff  exercises 
in  matters  of  succession  belongs  to  him  partly  in  virtue  of  his 
original  office,  and  partly  because  he  is  the  inheritor  of  a  large 
part  of  the  jurisdiction  of  the  Commissaries.  In  the  former 
capacity  he  deals  with  heritable  property,  in  the  latter  with 
moveable.  By  a  recent  Statute  he  has  a  certain  very  limited 
power  of  dealing  with  the  succession  to  parties  who  have 
disappeared  for  long  periods  and  are  therefore  presumed  to  be 
dead.  The  treatment  of  his  powers  under  this  Statute  will 
form  a  sequel  to  the  treatment  of  his  powers  in  the  ordinary 
matters  of  succession. 


CHAPTER  I. 
HERITABLE  SUCCESSION. 


1.  Juriadiction  in  Sermces, 

2.  Form  of  Service  PetUiofL 

3.  PubUccUion  of  the  Petition. 

4.  Proceedings  in  Services. 
6.  Competing  Petitions. 


6.  Opposing  Petition. 

7.  Appeal  to  Court  of  Session. 

8.  Recording  and  ExtracL 

9.  Bedtiction  of  Service. 


1.  JuriBdiction  in  Services.— Since  1847  the  service  of  heirs 
has  proceeded  on  petition  to  the  Sheriff,  instead  of  before  a 
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jniy.  The  regolatioiui  have  been  re-enacted  in  the  Titles  to 
Land  CSoosolidation  Act  of  1 868.(a)  In  a  petition  for  a  general 
senrioey  the  heir  applies  to  the  Sheriff  within  whose  jurisdiction 
the  ancestor  had  at  the  time  of  his  death  his  ordinary  or 
principal  domicile ;  and  in  the  case  of  a  special  service  the  heir 
applies  to  the  Sheriff  within  whose  jurisdiction  the  lands,  or 
the  borgh  containing  the  lands,  are  situated.  In  both  cases 
the  Sheriff  of  Chancery  has  a  co-ordinate  jurisdiction ;  and  he 
has  the  sole  jurisdiction  in  general  services  when  the  ancestor 
had  no  domicile  in  Scotland  at  the  time  of  his  death,  or  when 
his  domicile  was  unknown  or  doubtful ;  and  in  the  case  of  all 
applications  relating  to  land  situated  in  more  counties  than 
one.(6) 

2.  Form  of  Service  Petitioii. — ^The  form  of  the  petition  is 
prescribed  by  the  Statute  of  1868  for  all  cases,  except  one 
which  is  provided  for  by  the  Conveyancing  Act  of  1874,  but 
notwithstanding  the  opinion  which  Lord  Watson  (when  Lord 
Advocate)  gave,  that  the  statutory  forms  were  not  superseded  by 
the  Act  of  1876,  I  am  unable  to  see  how  if  the  First  Division 
were  right  in  applying  the  ordinary  form  of  petition  to  such 
extraordinary  remedies  as  a  process  of  ceasio  bonorvmi,  and  an 
application  for  a  meditcUione  fugce  warrant,  it  can  be  restricted 
from  being  applicable  also  to  services,  (o)  In  whichever  of  the 
forms  the  petition  be  drawn,  its  essentials  are  the  same,  and  it 
cannot  but  be  regretted  that  there  is  room  for  uncertainty,  and 
it  may  be  for  litigation  on  a  point  of  such  trivial  importance. 

In  the  case  of  a  general  service,  the  petition  sets  forth 
when  and  where  the  ancestor  died,  and  where  he  was  domiciled 

(a)  31  k  82  Vict  c.  101.  Chancery  (§  63)  U  now  superflnons. 

ib)  31  k  32  Vict  c.  101,  §§  28  and  38.  (c)  Opinion  by  Lord  Advocate  Wat- 

The  proviiion  that  Sheriff  Court  agents  son,    on     memorial    by    Director    of 

may   practise    before    the    Sheriff    of  Chancery,  Slot  Oct  1878. 
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at  the  time  of  his  death.  Then  it  states  the  relationship  of 
the  petitioner,  and  the  character  in  which  he  desires  to  be 
served.  If  it  be  under  a  deed  of  provision,  the  deed  must  be 
specified  by  its  date  and  the  name  of  the  grantor,  or  be  other- 
wise described  so  as  clearly  to  identify  it  If  it  be  a  deed  of 
entail,  the  petitioner  may  refer  to  it  as  already  recorded  in  the 
Register  of  Tailzies,  and  quote  only  the  destination  or  such 
part  thereof  as  may  be  deemed  necessary. 

In  petitions  for  special  service  the  domicile  of  the  ancestor 
need  not  be  set  forth,  but  the  lands  in  question  must  be,  and 
that  either  by  their  full  description,  or  by  some  leading  name, 
coupled  with  a  reference  to  some  prior  deed  recorded  in  the 
Register  of  Sasiaes,  where  the  full  description  will  be  found. 
The  title  of  the  ancestor  must  be  set  forth  ;  and  when  it  is  an 
entail,  the  conditions  must  either  be  entered  at  full  length,  or 
referred  to.  The  relationship  or  character  the  petitioner  bears  is 
then  set  forth  in  the  same  way  as  in  a  petition  for  general  service. 

If  a  general  service  is  desired,  in  the  same  character  as  that 
in  which  the  special  service  is  asked,  it  may  be  craved  in  the 
same  petition  as  that  for  special  service. 

Where  a  general  service  is  to  be  limited  by  a  specification, 
that  must  be  specially  mentioned,  and  the  specification  duly 
given. 

Where  proprietors,  one  or  more,  having  only  a  personal  title, 
have  intervened  between  the  petitioner  and  the  person  last 
infeft,  the  application  is  made  in  the  form  of  petition  for  a 
special  service.  A  form  for  this  is  provided  in  the  Con- 
veyancing and  Land  Transfer  Act  of  1874.  ((2) 

The  petition  is  signed  by  the  petitioner,  or  by  his  manda- 
tary specially  authorised,  (e) 

{d)  87  k  38  Vict.  c.  94,  §  10,  printed  {e)  Act  81  ft  82  Vict  c.  101,  §  29. 

in  Appendix,  Part  II.  Chap.  VII. 
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&  PnMtertiCM  of  the  PMition.— The  petitkm  is  publiBhed  at 
the  Coart-hoiue,  and  at  the  offioe  for  Edictal  (StatioiminEdm- 
baigfa.  The  pablication  at  the  Cout-hoiue  is  given  by 
affixing  a  short  abstract  of  the  petition  on  the  doors,  or  on 
some  conspicnoos  place  in  the  Court,  or  in  the  offioe  of  the 
Sheriff-Clerk,  as  the  Sheriff  may  direct  The  edictal  pablica- 
tion is  secured  by  leaving  a  short  abstract  of  the  petition  at  the 
office  of  Edictal  Citations  at  the  General  Register  Office, 
Edinburgh.(/) 

Caveats  may  be  lodged  with  the  Sheriff-Clerk  by  any  per- 
son desirous  of  getting  special  notice ;  and  then  the  Clerk 
must  post  a  notice  of  the  presentation  of  a  petition,  or  of  any 
official  intimation  of  one  received  by  him,  to  the  address  given, 
within  twenty-four  hours,  (gr) 

4.  Proceedings  in  Services. — ^No  evidence  can  be  taken, 
or  decree  pronounced,  in  the  petition  till  after  the  elapse  of 
fifteen(&)  days  finom  the  date  of  the  latest  publication.  After 
that,  evidence  may  be  led  before  the  Sheriff  himself,  or  before  a 
provost  or  bailie  of  any  city,  or  royal  or  parliamentary  burgh, 
or  before  any  justice  of  peace,  or  before  any  notary-public, 
or  before  any  commissioner  whom  the  Sheriff  may  name,  (i) 
The  evidence  is  taken  down  as  in  a  proof  on  commission,  and 
an  inventory  of  all  documents  produced  is  certified  by  the 
official  before  whom  the  evidence  was  led  On  considering  the 
evidence,  the  Sheriff  pronounces  decree  serving  the  petitioner, 
or  dismissing  the  petition,  in  whole  or  in  part,  as  may  be  just. 

(/)  81  ft  82  Vict  c.  101,  §  80.  may  act  at  home  or  abroad.    It  seems 

{g)  Ibid.  §  81.  clear  that  at  common  law  the  person 

{h)  Ibid.  I  88.    Twenty  days  in  the  taking  the  proof  must  have  no  interest 

case  of  Orkney  and    Shetland  being  in  the  proceedings,  either  personally  or 

concerned.  ss  agent 
(t)  Ibid.  I  88.    A  Justice  of  Peace 
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6.  Oompetmg  Petitions. — Where  any  person  conceives  him- 
self to  have  a  preferable  right  to  be  served,  he  may  present  a 
competing  petition  to  the  Sheriff ;  and  at  any  time  before  pro- 
nouncing decree  in  the  first  petition,  the  Sheriff  m4y  sist  it  or 
conjoin  it  with  the  second.  He  may  then  allow  each  of  the 
parties  not  only  a  proof  in  chief,  but  a  conjunct  probation  in 
reference  to  the  claim  of  the  oiherXj) 

6.  Opposing  Petition. — No  person  can  oppose  a  petition 
unless  he  has  a  competing  claim  to  be  served.  It  does  not 
seem  essential  that  an  opponent  should  lodge  a  notice  of 
appearance,  but  he  must  present  his  objections  in  writing. 
The  Sheriff  is  then  directed  to  dispose  of  them  in  a  summary 
manner  after  hearing  (if  he  finds  it  necessary)  parties  orally 
thereon.  This  direction  allows  of  no  other  record  except  the 
petition  and  the  objections. (^) 

7.  Appeal  to  Court  of  Session.— Where  the  Sheriff  pro- 
nounces a  decree  refusing  to  serve,  or  dismissing  a  petition, 
or  repelling  the  objection  of  an  opponent,  the  decree  may  be 
brought  under  review  by  a  note  of  appeal.  This  must  be 
presented  within  fifteen  days  from  the  judgment  (!)  It  must 
be  intimated  to  an  opponent  or  a  competitor.  The  Court 
of  Session  deals  with  such  appeals,  as  far  as  may  be,  as  with 
appeals  in  ordinary  actions,  allowing  additional  evidence  to  be 
taken,  or  sending  the  case  to  a  jury,  as  they  may  find  right,  (m) 
Either  party  may  appeal  also  for  jury  trial,  in  the  same  way  as 
in  an  ordinary  action ;  and  in  the  Supreme  Court  the  case  will 

{j)  Act,  §  S5.  to  prevent  any  party  intereBted  from 

{k)  Act,  §  40.     This  clause  plainly  appearing, 
applies  to  cases  where  the  death  of  the  (l)  Act,   §  42.     Twenty  days  are 

ancestor  is  admitted,  and  the  only  ques-  allowed  in  the  case  of  Orkney  and  Shet- 

tion  is  as  to  the  service.     Where  the  land, 
death  is  not  admitted,  there  is  nothing  (m)  §§  42,  44,  and  45. 
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always  be  tried  by  jury,  unless  special  cause  be  shown  to  the 
contrary,  (ti)  If  the  Court  of  Session  determine  to  serve,  they 
remit  to  the  Sheriff  to  carry  out  their  judgment,  (o) 

8.  Recording  and  Extract — ^The  petition,  decree,  proof, 
and  inventories  of  documents  are  transmitted  by  the  Sheriff- 
Clerk  on  the  application  of  the  petitioner,  to  the  office  of  the 
Director  of  Chancery,  in  Edinburgh,  and  the  extracts  are  pre- 
pared in  Chancery,  and  thereafter  returned  to  the  Sheriff- 
Clerk  to  be  given  to  the  party  or  his  agent.  Separate  extracts 
may  be  had,  if  prayed  for  in  a  petition  which  relates  to 
separate  parcels  of  land.(p) 

A  copy  of  the  printed  index  of  all  the  services  in  Scotland 
is  directed  by  the  Conveyancing  Act  of  1874  to  be  kept  for 
public  inspection  in  every  Sheriff-Clerk's  office,  (j) 

9.  Reduction  of  Service. — After  a  service  has  been  carried 
through,  a  reduction  of  it  may  be  brought  at  any  time  within 
twenty  years(r)  by  any  party  having  a  competing  title.(«)  In 
such  a  reduction,  the  onus  of  proof  lies  with  the  pursuer,  but 
he  does  enough  if  he  shows  that  the  evidence  on  which  the 
service  proceeded  was  insufficient ;  and  should  he  do  that,  the 
defender  may  lead  further  evidence.  (Q  The  case  may  be  tried 
by  jury,  or  in  any  way  in  which  civil  causes  may  competently 
be  tried ;  and  the  result  will  depend  on  the  true  merits,  as  an 
error  in  the  mere  character  in  which  the  heir  was  served  will 
not  affect  the  decree  of  service,  if  it  appear  that  he  was  in 
truth  entitled  to  succeed  to  the  lands,  (u) 

(n)  Ihid.  §  41 ;  Mackintosh  v.  Roes,  (r)  1617,  o.  18. 

7th  Dec.  1875,  8  R.  282.  («)  31  &  82  Yiot.  a  101,  §  48. 

(o)  Act,  as  quoted  in  two  preceding  (<)  Alexander  v.   OflBcers  of  State, 

notes.  80th  March,  1868,  6  M.  (H.  L.)  54. 

ip)  Ihid.  §  86.  (tt)  87  A  88  Vict.  c.  94,  §  11. 

(g)  87  k  88  Vict  c.  94,  §  58. 
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CHAPTER  II. 


MOVEABLE  SUCCESSION. 


1.  Jurisdicticn, 

2.  Oeneral  Begulations. 

AFP0I5TMENT  OF  EXECUTORS. 

Z.  PetitioTL 

4  Intimation, 

5.  Coiling  of  the  Petition, 

6.  Decree  <md  Extras, 

7.  Competition  for  Offieeof  Executor. 

8.  Interim  Custody  of  Eetate. 

9.  Appointrnent  of  Factors. 

10.  Executor  Dying  before  Confirma- 

tion, 

CONFIRMATION  OF  EXECUTORS. 

11.  How  Executors  confirmed. 


12.  When  and  to  tchat  amount  dm- 

tion  must  be  found, 

13.  Eiks  to  Inventories, 

14  Confi/rmation   ad   non  executa, 
omiflsa  vel  male  appieciata. 

15.  0/  Confirming  to   EngUsh   or 

Irish  Property, 

16.  Certifying  English  or  Irith  Pro- 

bates or  Letters  of  administra- 
tion, 

SMALL  SUCCESSIONS. 

17.  8v/Ccession  Acts   of    1875    and 

1876. 


Introductory. — ^A  personal  union  of  the  office  of  Sheriff 
and  Commissary  was  first  effected  in  1823.(a)  This  state  of 
matters  lasted  for  a  little  more  than  half  a  century,  till  1876, 
when  the  Commissary  Courts  were  abolished,  and  their  powers 
and  jurisdictions  transferred  to  the  Sheriff  Courts. (6)  At  the 
same  time  the  office  of  Commissary-Clerk  was  abolished  in 
most  of  the  counties,  and  provision  was  made  for  its  abolition 
in  aU  except  Edinburgh.  It  was  abolished  in  every  case  in 
which  the  office  was  remunerated  by  salary  and  was  held  by 
a  Sheriff-Clerk.     In  the  other  cases,   it  was  provided  that, 

(a)  4  Geo.  IV.  c.  97  ;  and  see  also  (6)  89  &  40  Vict.  c.  70,  Part  VIL 

11  Geo.  IV.,  &  1  Will  IV.  c.  69,  g  80. 
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except  in  Edinbuigh,  no  new  appointment  should  be  made, 
but  that  the  present  occupants  of  the  office  should  continue  to 
hold  it,  performing  its  duties  in  the  Sheriff  Court  In  Edin- 
burgh the  office  of  Commissary-Clerk  is  intended  to  be  kept 
up  in  perpetuity,  in  consequence  of  the  convenience  of  having 
some  central  authority  in  matters  of  moveable  succession,  for 
the  preparation  of  the  Calendar  of  Confirmations.  A  sugges- 
tion that  the  same  official  should  also  be  appointed  Principal 
Clerk  to  the  Sheriff  of  Chancery,  and  should  thus  have  under 
his  cognisance  all  successions,  whether  heritable  or  moveable, 
has  not  in  the  meantime  received  effect.  Hereafter  it  will  in 
Scotland  be  in  general  unnecessary  to  distinguish  between  the 
powers  the  Sheriff  has  as  successor  to  the  Commissaries  and 
his  other  powers,  and  in  any  case  where  the  forms  of  Court 
otherwise  permit,  he  may  exercise  in  one  application  all  his 
powers,  irrespective  of  their  origin.  In  Edinburgh,  however, 
in  perpetuity,  and,  for  the  present,  in  those  counties  where  a 
separate  Clerk  for  conducting  the  old  Commissary  business  still 
exists,  this  thorough  incorporation  will  not  take  place,  and  it 
will  still  be  necessary  to  keep  the  jurisdictions  separate  to  the 
extent  of  having  the  proceedings  in  each  left  to  the  care  of 
the  proper  Clerk.  It  is  therefore  still  necessary  to  explain 
what  powers  the  Sheriff  has  as  successor  to  the  Commissaries, 
and  this  will  best  be  done  by  briefly  explaining  the  jurisdic- 
tion of  the  old  Commissary  Courts. 

1.  JurisdictioiL — ^In  practice  the  jurisdiction  of  the  old 
Commissary  Court  was  limited  to  matters  concerning  moveable 
succession ;  and  even  th^re  tiie  duties  were  ministerial  It 
appointed  executors  where  a  person  died  without  naming  them; 
and  confirmed  the  title  of  all  executors  to  act.  If  there  were 
competitors  for  the  office  of  executors,  it  decided  who  had  the 
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better  right;  and  either  in  such  cases,  or  when  otherwise 
necessary,  it  made  arrangements  for  the  interim  custody  of  the 
estate.  But  (where  a  will  was  proved)  it  could  not  decide  on 
its  validity,  or  on  questions  as  to  the  distribution  of  the  estate. 
The  confirmation  of  executors  under  a  will  does  not  conclusively 
affirm  its  validity.  It  makes  debtors  of  the  deceased  who  pay 
to  the  executors  safe  in  doing  so  ;  but  the  validity  of  the  will 
is  still  open  to  challenge  in  any  competent  Court,  and  the 
Commissary  could  not  settle  such  a  point,  although  most 
questions  as  to  the  validity  of  a  will,  or  the  distribution  of  the 
estate,  can  be  tried  in  a  multiplepoinding  or  other  action  in 
the  Sheriffs  Ordinary  Court 

In  regard  to  matters  other  than  succession,  the  Commissary 
Courts,  which  inherited  the  jurisdiction  of  the  Old  Diocesan 
Ecclesiastical  Courts,  once  had  extensive  powers;  but  these 
dwindled  away,  till  latterly  the  Courts  exercised  a  jurisdiction 
only  in  consistorial  actions,  in  SmaU-Debt  cases,  and  in 
actions  for  slander,  where  their  jurisdiction  had  been  pre- 
served by  their  having  the  peculiar  power  of  making  the 
defender  pronounce  a  "palinode,"  or  recantation,  imderpain 
of  imprisonment.  The  consistorial  jurisdiction  was  transferred 
to  the  Court  of  Se8sion.(c)  The  Small-Debt  jurisdiction  was 
abolished  ;(c2)  and  the  action  of  palinode  has  fallen  into  such 
disuse  that  it  is  not  worth  while  to  repeat  the  rules  concern- 
ing it 

2.  General  SegolatioiUL^The  appointment  and  confirma- 
tion of  executors  is  mainly  r^ulated  by  an  Act  passed  in 
1868  ;(e)  and  by  an  Act  of  Sederunt  following  on  it,  passed 

(c)  11  Geo.  IV.  ft  1  Wm  IV.  c  69,  {d)  4  Oaa  IV.  o.  97,  §  7. 

§  22  ;  13  &  14  Vict  e.  86,  §  16.    See  (e)  21  k  22  Vict  e.  66. 

also  6  ft  7  WiU.  IV.  c.  41. 
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in  1859.(/)  On  these  Acts  some  modifications  were  made  by 
Part  YIIL  of  the  SherifiT-Coort  Act  of  1876.  Some  minor 
points  as  to  confirmations  are  also  regulated  by  an  Act  passed 
in  1823.(gr)  Where  causes  are  litigated,  the  regulations  laid 
down  in  the  Act  of  Sederunt  of  1839,  as  modified  by  the  Act 
of  1853  (and  that  of  1876)  are  applicable,(A)  and  the  efiect 
of  this  is  that  they  must  be  conducted  in  all  respects,  as 
nearly  as  possible,  in  the  same  form  of  process  as  ordinary 
actions.  The  fees  of  the  clerks  are  regulated  by  the  Act  of 
Sederunt  of  1859,  and  they  are  entitled  to  charge  ''  no  other 
or  higher  fees "  than  those  there  stated  The  fees  for  agents 
in  executry  business  are  fixed  by  the  Act  of  Sederunt  of 
1878.(i) 

Under  Acts  passed  in  1875  and  1876  certain  facilities  are 
given  for  proceedings  in  successions  not  exceeding  £300  of 
assets.  These  will  be  noticed  after  noticing  the  ordinary  pro- 
visions. 

The  useful  ''  Calendar  of  Confirmations  and  Inventories  "  is 
arranged  and  published  by  the  Commissary-Clerk  of  Edin- 
burgh, under  the  Sheriff-Court  Act  of  1876,  from  the  materials 
supplied  to  him  by  the  Sheriff-Clerks,  and  those  under  his  own 
control.  It  is  published  annually,  and  contains  in  alphabetical 
order  a  great  deal  of  information  as  to  the  personal  estates 
which  have  been  dealt  with  during  the  year.  Copies  lie  for 
public  inspection  in  every  Sheriff-Clerk's  office.  (/) 

APPOINTMENT  OF  EXECUTOBS. 

3.  Petition. — ^Where  the  deceased  has  not  named  executors, 

(/)  A.  S.  19th  Much,  1859.  April,  1858, 3  Maoq.  180. 

{g)  4  Geo.  IV.  c.  98.  (<)  A.  S.  4th  Dec.  1878,  Sch.  II. 

{h)  A.  S.  1889,  §  161.    Andenon  v.  (/)  89  &  40  Vict  o.  70,  §  45. 
Gni,  25th  June,  1850,  20  D.  1826  ;  16th 
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or  where  those  named  by  him  have  declined  to  act,  the  Sheriff 
appoints  them.  The  mode  of  application  used  always  to  be  by 
petition  in  the  form  prescribed  by  the  Act  of  1868,(Aj)  but  of 
late  years  the  practice  has  varied,  and  in  many  Courts  the 
form  prescribed  by»the  Act  of  1876  is  used.  Looking  to  the 
way  in  which  the  Court  of  Session  has  interpreted  that  Act,(Z) 
it  is  difficult  to  say  that  those  who  adopt  the  new  form  are  not 
right,  although  it  is  a  clumsy  form  for  the  purpose,  and 
although  the  same  reasons  which  have  led  high  authorities  to 
think  the  old  form  the  proper  one  in  services,  are  here  appli- 
cable.(m)  The  weight  of  the  authorities  seems  in  favour  of 
the  new  form.  In  substance  the  petition  sets  forth  the  name 
and  designation  of  the  deceased,  the  time  and  place  of  his 
death,  and  where  his  ordinary  or  principal  domicile  then  was. 
It  also  sets  forth  the  character  in  which  the  applicant  asks  for 
the  appointment  of  executor,  whether  as  next-of-kin,  relict, 
disponee,  or  otherwise  as  the  case  may  be.  Executors  thus 
appointed  are  called  executors-dative,  to  distinguish  them 
from  executors-nominate  who  are  appointed  by  will. 

The  application  is  made  to  the  Sheriff  of  the  jurisdiction  in 
which  the  deceased  had  his  ordinary  or  principal  domicile  at 
the  time  of  his  death.  If  the  deceased  was  not  domiciled  in 
Scotland,  or  had  no  fixed  or  known  domicile,  the  application 
must  be  made  to  the  Sheriff  of  Edinburgh,  (ti) 

4.  IntimatioiL — Intimation  of  the  petition  is  made  at  the 
Court-house,  and  by  publication  in  the  Record  of  Edictal  Cita- 
tions. The  publication  at  the  Court-house  is  done  by  the 
Clerk  affixing  a  full  copy  of  the  petition  on  the  door  of  the 

{I)  21  k  22  Vict  c  56,  §  2.  (n)  21  ft  22  Yict.  c.  56,  §  3 ;  11  Geo. 

(0  Supra,  p.  870.  IV.  k  1  WiU.  IV.  a  69,  §  81. 

(m)  Supra,  p.  534. 
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Court-house,  or  in  some  cosspicuous  place  of  the  Court,  and 
another  copy  in  the  Clerk's  office  in  such  manner  as  the  Sheriff 
may  direct.  The  wording  of  the  Act  (§  4)  is  obscure  as  to 
whether  both  of  these  copies  must  be  put  up.  In  strictness, 
and  especially  looking  to  the  wording  of  th^  relative  schedule, 
one  should  be  enough ;  but  for  safety  it  is  the  usual  practice  to 
put  up  two.  The  publication  in  the  Record  of  Edictal  Citations 
is  made  by  inserting  in  it  the  names  and  designations  of  the 
petitioner  and  of  the  deceased,  the  place  and  date  of  the  death, 
and  the  character  in  which  the  application  is  made.  These 
particulars  are  supplied  to  the  Keeper  by  the  Clerk,  and  after 
being  printed  and  published,(o)  a  certified  copy  of  the  publi- 
cation is  returned  to  the  latter,  who  is  then  in  a  position 
to  give  the  certificate  of  due  intimation  required  by  the 
Statute,  (p) 

6.  Oallinff  of  the  PetitioxL— The  petition  is  called  in  Court 
on  the  lapse  of  nine  da,yB  (that  is  on  the  tenth  day)  after 
the  date  of  the  certificate  of  intimation,  (g)  K  appearance  is 
made  for  any  party  entitled  to  oppose  the  appointment,  a 
record  must  be  made  up  in  the  ordinary  form.  Where  there 
is  no  opposition,  applications  from  the  next-of-kin  or  from  the 
relict  are  generally  granted  at  once,  it  not  being  usual  to 
require  evidence  of  the  relationship.  In  applications  from 
others,  their  title  to  the  office  must  be  produced,  and  must  be 
satisfactory.  Thus,  an  applicant  for  the  office  as  disponee  must 
produce  a  valid  disposition ;  and  an  applicant  for  the  office  as 
creditor  must  produce  either  a  liquid  ground  of  debt  or  a  decree 
constituting  it. 

(o)  21  ft  22  Vict.  c.  56,  §  4.  certificate  is  now  r^foUted  by  the  Act 

(p)  Ibid.  §§  4  and  5  ;   A.  8.  19ih      of  1876,  §  44. 
March,  1869,  §§  1-4.    The  form  of  the  {q)  21  &  22  Vict  a  66,  $  6, 
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6.  Decree  and  Extraoti — ^The  requisite  publication  having 
been  made,  and  (where  necessary)  the  requisite  evidence  hav- 
ing been  adduced,  a  decree  appointing  the  applicant  executor- 
dative  in  the  proper  capacity  is  pronounced.  This  decree 
may  be  extracted  on  the  expiration  of  three  lawful  days  after 
it  has  been  pronounced,  (r)  This  extract,  however,  is  not  the 
executor's  completed  title  to  administer  the  estate.  It  is 
rather,  as  will  presently  be  more  fully  explained  {vnfra,  art.  11), 
a  copy  issued  to  enable  the  executor  to  commence  legal  pro- 
ceedings againt  parties  who  are  disputing  liability  to  the 
deceased.  The  completed  title  is  not  issued  until  the  inven- 
tory duty  has  been  paid  to  the  Oovemment,  upon  which 
happening  the  executor  is  confirmed. 

7.  Competition  for  Office  of  Execntor.— When  the  ap- 
pointment of  an  executor  is  opposed,  the  opposition  usually 
resolves  itself  into  a  competition  for  the  o£Sce.  In  this  case 
a  second  petition  is  usually  presented  by  the  competing 
party,  and  of  this  either  the  Clerk  or  the  party,  as  the  Sheriff 
may  direct,  must  make  special  intimation  to  the  first  peti- 
tioner, as  well  as  to  aU  executors  already  decerned  or  confirmed 
to  any  portion  of  the  deceased's  personal  estate.  («)  The 
petitions  are  usually  conjoined,  and  then  the  question  which 
competitor  has  right  to  the  office  is  fairly  raised,  and  can  be 
properly  decided  by  the  Sheriff.  (Q 

In  competitions  for  the  office,  competitors  are  preferred'  in 
the  following  order — (1)  executors-nominate ;  (2)  general 
disponees  or  legatees;    (8)  the  next-of-kin   in  their  order, 

(r)  21  ft  22  Vict,  c  56,  §  0.  petitioner  has  confirmed  ;  Webster  r. 

(•)  Act  of  1876,  §  44 ;  Act  of  1858,  Shiiess,  25th  Oct.  1878,  6  R.  102. 
I  5 )  A.  S.,  19th  March,  1859,  §  5.  A  After  that,  the  remedy  is  by  reduction. 
second  petition  is  presented  in  time  to  {t)  Erskine,  S,  9,  82. 

compete,    if  it  come  before  the  first 

2K 
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those  of  the  same  degree  (who  apply)  taking  the  office 
jointly,  and  the  nearer  degree  excluding  the  more  remote ; 
(4)  the  widow;  (5)  creditors;  and  (6)  special  legatees. 
Persons  who  do  not  £aJl  within  any  of  the  foregoing  classes 
may  also  be  appointed.  Thus  a  mother  who  under  the 
Moveable  Succession  Act  of  1855  succeeds  to  part  of  the 
intestate  estate  of  her  deceased  son,  may  be  appointed  his 
executrix,  though  (strictly  speaking)  she  is  not  one  of  his  next* 
of-kin.(u)  In  the  same  way,  although  a  husband  could  not 
formerly  be  appointed  executor  on  his  deceased  wife's  estate, 
it  would  appear  that  should  he  now  succeed  to  any  of  her 
property  under  the  Married  Women's  Property  Act  of  1881, 
he  might  be  appointed  her  executor.  Parties  claiming  under 
such  rights  are  apparently  preferred  after  the  next-of-kin. 
Where  it  appears  that  two  parties  have  an  equal  interest  in 
the  estate,  they  are  appointed  jointly,  and  it  is  immaterial 
whether  they  claim  in  the  same  or  different  capacities,  (tc) 

Formerly,  the  Commissaries  were  in  use  to  appoint  the  Pro- 
curator-fiscal of  their  Court  where  no  other  person  applied, 
but  this  has  long  been  in  disuse.  Where  subjects  of  foreign 
States  die  in  Scotland,  the  consul,  vice-consul,  or  consular 
agent  may  be  appointed  executor,  if  there  be  no  other  person 
rightfully  entitled  to  administer  the  estate,  (v) 

8.  Interim  Custody  of  Estate.— Where  a  person  dies 
leaving  no  person  to  take  charge  of  his  estate,  any  one  in- 
terested may  apply  to  the  Sheriff  to  give  authority  to  the 

(u)  Muir,  3rd  Not.  1876,  4  R.  74.  which  much  of  the  pafagraph  above  has 

The  petitioner  was  appointed  "execu-  been  condensed),  for   the   anthoridea^ 

trix  qua  mother."  which  are  not  given  here — the  question 

(v)  24  &  25  Vict.  c.  121,  §  4 ;  and  who  is  entitled  to  have  the  ofiSoe  of 

see  M'Laren  on  Wills  and  Succession,  executor  being  one  of  law  and  not  of 

vol   2,   pp.  148,  149,  and  150  (from  process. 
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Clerk  of  Court  to  inventoxy  the  effects,  seal  np  the  repositories, 
and  make  provision  for  safe  custody  until  some  person  with  a 
proper  title  shall  be  appointed.  It  would  seem  also  that  the 
SberifiT,  on  such  a  case  coming  to  his  knowledge,  might  give 
the  instruction  ex  propria  motu,.  The  power,  however,  is 
merely  ministerial,  and  is  exercised  for  the  sake  only  of  taking 
care  of  property  which  no  one  else  is  taking  care  of.  Where 
there  are  persons  disputing  about  the  right  to  the  custody,  the 
Commissary  (as  such)  could  not  formerly  take  the  custody 
from  the  person  who  actually  had  it,  and  give  it  to  a  neutral 
'peT8on.(w)  But,  as  in  such  cases  a  summary  application 
could  always  and  may  still  be  made  to  the  Sheriff,  the  point  is 
not  of  much  consequence.  * 

9.  Appointment  of  Factors.— In  the  Commissary  Court  it 
has  been  the  practice  from  time  immemorial  to  nominate 
factors  to  act  as  executors  for  those  who  are  themselves  in- 
*  capacitated  from  acting.  The  same  power  may  of  course  be 
exercised  now  by  the  Sheriff.  It  is  in  the  case  of  pupils  that 
the  power  is  most  frequently  called  into  use,  but  the  principle 
applies  equally  to  cases  where  the  incapacity  arises  from  any 
other  cause.  It  does  not  however  seem  to  apply  to  cases 
where  the  party  having  right  to  the  ofice  is  not  unable  but  is 
simply  unwilling  to  act.  The  application  is  made  at  the  suit 
of  any  interested  party.  There  is  some  diversity  as  to  the 
shape  in  which  the  appointment  is  made.  In  some  Courts 
the  pupils  are  appointed  executors  and  then  the  factor  is 
appointed  to  act  for  them.     In  other  Courts,  and  this  seems 

(to)  Milligui  V,  Milligan,  17th  Jan.  miuary  Courts  ezercued  powers  of  an 

1827,  6  S.  200.     It  wonld  be  question-  extensive  kind  in  such  matters,  and 

able,  if   it   were    worth   questioning,  these  powers  do  not  seem  to  have  been 

whether  this  decision  was  altogether  curtailed  by  the  Legislature, 
satisfactory.    In  older  times  the  Com- 
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the  preferable  way,  the  fiActor  is  appointed  to  the  pupils,  and 
is  then  appointed  "  executor  qua  factor."  In  either  case  the 
result  is  the  same.  The  factor  finds  caution  before  confirma- 
tion, and  has  all  the  ordinary  powers  and  duties  of  an  executor. 
His  office  is  not  within  the  sphere  of  the  Judicial  Factors  Act 
of  1880,  or  the  Pupils  Protection  Act  of  1848.(a?) 

10.  Ezecator  Dying  before    Oonfirmation.— Where    an 

executor  dies  after  having  been  nominated  by  will,  or  ap- 
pointed by  the  Sheriff,  but  before  confirming,  there  is  some- 
times a  little  complication  in  regard  to  appointing  another 
executor.  In  the  case  of  the  deceased  executor  having  been 
one  of  the  next-of-kin,  there  is  not  much  difficulty,  because  (by 
Statute)  the  right  of  such  next-of-kin  transmits  to  their  repre- 
sentatives, so  that  confirmation  may  be  granted  to  the  repre- 
sentatives in  the  same  way  as  it  might  have  been  granted  to 
the  original  next-of-kin.(y)  The  representative  will,  however, 
have  to  present  a  new  petition,  and  get  himself  decerned 
executor  to  the  intestate  in  the  ordinary  way.  In  the  case  of 
the  executors  who  do  not  belong  to  the  next-of-kin,  a  double 
confirmation  may  be  necessary.  The  representative  of  the 
deceased  executor  may  confirm  to  the  executor,  including  in 
the  inventory,  as  part  of  his  effects,  the  beneficial  interest,  if 
any,  which  he  had  in  the  estate  of  the  first  deceased.  But  it 
is  only  this  beneficial  interest  which  the  representative  can 
take  up,  because  the  office  of  executor,  in  so  far  as  it  is  that 
of  a  trustee,  is  not  transmissible.  The  office  goes  to  the  next 
in  right.  («) 

(x)  Alexander's    Practice,    p.     54  ;  Alexander's  Practice  of  the  ConmuBBary 

Thorns  on  Judicial  Factors,  by  Eraser,  Courts,  p.  54.     Although  the  law  ad- 

p.  517 ;  Johnstone  v.  Lowden,  15th  Feb.  mits  of  no  doubt,  the  error  of  treating 

1888,  16  S.  541 ;  and  iupra,  p.  429.  the  office  as  transmitting  to  the  execu- 

iy)  4  Geo.  IV.  c.  98,  §  1.  tors  of  the  executor  (as  it  does  in  Eng- 

(2)  M'Laren,  ut  itqn'Of  pp.  153,  154.  land)  is  said  to  be  very  common. 
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confibhation  of  executobs. 

11.  How  Ezecatora  Oonflrmed.— The  title  which  a  per- 
son acquires  by  being  nominated  to  the  office  of  executor  by  a 
will,  or  appointed  to  it  by  the  Sheriff,  is  a  title  to  sue  for,  but 
not  a  title  to  discharge,  the  debts  due  to  the  deceased.  On 
the  strength  of  his  nomination  or  appointment,  the  executor 
may  raise  and  conduct  an  action  for  a  debt  due  to  the  deceased ; 
but  before  he  can  extract  the  decree,  or  enforce  payment,  or  give 
a  valid  discharge,  he  must  be  **  confirmed  "  to  the  office.  This 
is  done  on  his  producing  to  the  Clerk  of  Court  his  title  to  the 
office,  with  an  inventory  of  the  deceased's  moveable  estate, 
stamped  with  the  proper  amount  of  duty,(a)  and  duly  sworn 
to  by  him  as  correct,  and  in  certain  cases,  on  his  finding 
caution  (art.  12)  for  the  due  performance  of  his  duties.  The 
confirmation  is  completed  in  the  Court  which  appointed,  or, 
had  it  been  necessary,  could  have  appointed  the  executors. 

The  duty  of  seeing  that  the  title  to  the  office  and  the 
inventory  are  complete,  before  issuing  the  confirmation,  lies 
(practically)  with  the  Clerk  of  Court,  to  whom  the  matter  is 
left,  unless  the  Sheriff's  attention  is  specially  called  to  the  case. 
Wherever  any  doubt  appears  to  exist  as  to  the  right  of  the 
applicant  to  obtain  confirmation,  the  Clerk  of  Court  should  lay 
the  matter,  or  cause  the  parties  to  lay  it,  specially  before  the 
Sheriff  for  his  instructions.'  Such  doubts  occur  when  ques- 
tions are  possible  as  to  whether  a  will  produced  is  sufficiently 
attested.  In  all  such  cases  the  Gerk  of  Court — should  he 
desire  to  save  himself  from  the  responsibility  he  might  other- 
wise incur  by  issuing  a  confirmation  when  he  ought  not  to 
have  done  so^may  have  the  Sheriffs  instructions  in  writing. 

(a)  4ik  45  Vict,  a  12,  §  28,  aUowt  debts  and  funeral  expenses  to  be  deducted. 
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The  whole  estate,  so  far  as  known,  must  be  incladed  in  the 
inyentoi7,(&)  except  in  the  case  of  an  executor-creditor,  who 
confirms  only  to  ao  much  of  the  estate  as  will  be  snflGicient  to 
pay  his  debt.  In  the  case  of  an  execntor-creditor  there  is  the 
further  peculiarity  that  notice  of  the  application  for  confirma- 
tion must  be  inserted  at  least  once  in  the  Edinbwrgh  Oazette 
immediately  after  being  made.(c) 

The  inventory  and  the  will,  where  there  is  one,  are  recorded 
in  the  appropriate  Court  Books.  On  the  recording  being 
complete,  the  Clerk  issues  the  confirmation.  This  writ  is  sub- 
stantiaUy  the  same  in  testate  and  intestate  succession;  but 
the  narrative  varies  slightly  to  suit  the  circumstances,  and  in 
the  former  it  receives  the  uncouth  name  of  "  testament-testa- 
mentar,"  and  in  the  latter  of  *'  testament-dative,"  signifying 
respectively  "  probate  "  and  "  letters  of  administration  "  in  the 
ordinary  English  language.  The  writ  runs  in  the  name  of  the 
Sheriff ;  narrates  the  title  to  the  office  of  executor,  and  the  giving 
up  of  the  inventory ;  and  proceeds  formally  to  make  or  ratify 
and  confirm  the  appointment,  and  to  give  full  power  to  the 
executor  to  administer  the  personal  estate  of  the  deceased 
It  is  still  sealed  with  the  old  seal  of  the  Commissary  Court, 
and  then  makes  the  complete  title  to  administer  the  estate.((2) 
The  forms  are  provided  in  the  Act  of  1858.(6) 

12.  When  and  to  what  amount  Caution  must  be  found- 
Caution  had   formerly  to   be   found   by   all   executors,   but 

executors-nominate  are  now  exempt.      In  the  case  of  other 

executors,   the   caution  which   has   to  be  found   is  for   the 

amount   confirmed,  unless  the  Court  sees  fit  to  restrict  the 

(5)  4  Geo.  IV.  e.  98,  §  8.    Thedebts  (e)  4  Geo.  IV.  a  98,  g  4. 

and  faneral  ezpensee  are  sUted  in  a  {d)  89  &  40  Vict  c.  70,  §  85. 

schedole,  and  the  duty  is  paid  on  the  (e)  Schedules  (D)  and  (E). 
net  amount;  44  &  45  Vict  c.  12,  g  28. 
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amount.  Where  an  executor  desires  to  have  the  amount  of  the 
caution  restricted,  he  presents  a  short  petition  stating  the 
grounds  on  which  he  proposes  that  this  should  be  done.  Of  this 
petition  the  Sheriff  orders  such  publication  as  he  thinks  right, 
usually  by  advertisement  once  or  twice  in  a  newspaper  circul- 
ating in  the  county,  and  then  he  disposes  of  it  according  to  his 
best  discretion.(/) 

13.  Elks  to  Inventories.— Where  it  is  discovered  by  the 
executor  that  he  has  omitted  to  give  up  some  of  the  property 
belonging  to  the  deceased,  he  must  cause  an  additional 
inventory  to  be  given  up  ;  and  on  this  he  gets  a  new  confirma- 
tion. This  confirmation  will  be  almost  verbatvni  the  same  as 
the  original  one,  but  the  giving  up  of  the  additional  inventory 
will  of  course  be  narrated,  and  power  will  be  given  to 
administer  the  effects  specified  in  it.  This  proceeding  is 
called  making  an  **  eik  "  or  addition  to  the  inventory,  and  it  is 
carried  through  before  the  Clerk  in  the  same  way  as  a  first 
confirmation. 

14.  Oonfirmation    ad   non   executa,   omissa   vel  male 

appredata. — These  kinds  of  confirmation  are  seldom  required 
now.  The  confirmation  qaoad  non  executa  may  be  used  where 
a  confirmed  executor  has  died  without  getting  the  funds 
transferred  to  himself  as  executor.  When  it  is  required,  a 
special  petition  must  be  presented,  to  be  dealt  with  in 
the  ordinary  way.  Confirmations  quoad  omiaaa  vel  male 
appredata  are  almost  imknown,  and  usually  an  eik  to  the 
inventory  serves  all  the  purpose.     Sometimes,  however,  they 

(/)  4  Geo.  rv.  a  98,  §  2;  Alex-  is  engrosaed  in  a  book  kept  in  the 

Mider^s   PrMtice  of   the  Comnuaury  Glerk*B  office )  Smith  tr.  Kerr,  80th  Oct. 

OonrtB, .  pp.  58  and  178.    The  bond  1868,  7  M.  42.     Women  are  not  taken 

may  be  in  the  ordinary  fonn,  bat  some-  ai  caationen ;  French,  16th  May,  1871^ 

times  a  peculiar  form  is  nsed,  which  9  M.  741. 
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aie  used  hj  a  second  execatovHareditor  deorooB  of  taking  up 
debts  whidi  a  first  exeentor-eredhor  has  neglected  or  found 
unneoessaiy  for  his  pnzpoee.  The  applicant  proceeds  as  in  the 
ordinaiy  case. 

IS.  Of  conllrming  to  Eni^iah  or  Irish  Ptoperty.— When  it 
is  desired,  personal  property  situated  in  England  or  Ireland  may 
be  included  in  the  inventory.  The  person  making  the  affidavit 
to  the  inventory  includes,  in  such  a  case,  a  statement  in  it 
that  the  deceased  died  domiciled  in  Scotland,  The  confirma- 
tion then  proceeds  as  usual,  the  Clerk  of  Court  inserting  in  it, 
or  in  a  note  upon  it^  the  statement  about  the  domicile.  The 
confirmation,  when  thus  complete,  is  presented  by  the  executor 
to  the  Principal  Probate  Court  in  England  or  Ireland.  •  A 
copy  is  deposited  with  the  r^;istrar,  and  the  confirmation  is 
then  sealed  with  the  seal  of  the  English  or  Irish  Court,  and 
thereafter  it  has  the  same  force  and  effect  in  England  or 
Ireland,  as  the  case  may  be,  as  if  a  probate  or  letters  of 
administration  had  been  granted.  ({7)  "Eiks"  or  additional 
confirmations  may  be  sealed  in  the  same  way,  and  it  is 
immaterial,  whether  the  original  confinnation  have  been  sealed, 
or  whether  the  new  one  contains  any  personal  property  situated 
in  Scotland.  (A)  Where  a  party  domiciled  in  Scotland  has  died 
vested  as  trustee  in  personal  property  in  England  or  Ireland, 
a  note  to  that  effect  containing  a  statement  of  the  funds  in 
question  may  be  appended  to  the  confirmation  and  signed  by 
the  Clerk  of  Court.  Such  a  confirmation  may  then  be  sealed 
in  England  or  Ireland,  which  will  confer  on  it  the  effect  of 
probate  or  letters  of  administration,  (i) 

ig)  21  a  22  Vict  c.  56,  §§  12  and  18 ;  illiutntM  Bome  of  the  difficulties  which 

89  k  40  Viet  0,  70,  §  41.  occiiRed  before  this  enaetmeDt. 

(k)  89  a  40  Vict.  0.  70,  §  41.    Byde,  <t)  89  &  40  Vict  c  70,  §  42. 

10th  May,  1870,  89  L.J.  (P.  a  K.)  49, 
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16.  Oertifying  Esgliah  or  IriBh  Probates  or  Letters  of 
AdministratioxL — When  probates  or  letters  of  administration, 
granted  in  England  or  Ireland  to  persons  domiciled  in  those 
countries,  embrace  property  situated  in  Scotland,  they  may  be 
produced  in  the  Sheriff  Court  at  Edinburgh,  and  a  copy 
deposited  there ;  and  (on  a  certificate  being  indorsed  on  them 
by  the  Edinburgh  Commissary-Clerk  that  these  things  have 
been  done)  they  become,  when  duly  stamped,  as  available  for 
recovering  the  property  in  Scotland  as  a  confirmation  would 
be.  Before  being  presented  in  Edinburgh,  the  probate  or  letters 
must  have  a  memorandum  written  upon  them  by  the  proper 
officer  of  the  English  or  Irish  Court,  bearing  that  the  deceased 
died  domiciled  in  England  or  Ireland,  as  the  case  may  he,(j) 

SMALL   SUCCESSIONS. 

17.  Sucoession  Acts  of  1876  and  1876.— Where  the  whole 
assets  of  a  personal  estate  (without  deduction  of  debts  or 
funeral  expenses)  do  not  exceed  £300  in  amount,  certain 
facilities  are  given  for  taking  up  the  succession.  These 
facilities  were  first  granted  by  an  Act  passed  in  1875  for  in- 
testate estates,(^)  and  then  extended  in  1876  to  testate 
estates.  (Z)  The  limit  was  originally  £150  of  net  value,  and 
the  benefits  of  the  former  Act  were  confined  to  widows  and 
children.  It  was  the  Customs  and  Inland  Eevenue  Act  of 
1 881(m)  which  altered  the  limit  to  what  it  now  is,  and  at  the 
same  time  extended  the  benefits  to  any  applicant  for  represen- 
tation. This  Act  likewise  contains  a  provision  that  ''  where- 
soever the  deceased  may  have  been  domiciled,"  the  Acts  may 
be  used.     As  the  Act  of  1881  has  not  made  any  alteration  on 

0)  21  &22yict. c.  56,  §14 ;  22yici.  (2)  89  k  40  Vict  c.  24.  This  Acttook 

c.  80.  "  real  *'  estate  into  account. 

ik)  88  k  89  Vict,  a  41.  (m)  44  &  45  Vict  c.  12,  §  84. 
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the  ordinary  rales  as  to  jurisdiction,  this  provision  mast  be 
worked  oat  in  conformity  with  them.  It  will  still  be  necessary, 
therefore,  in  the  case  of  a  person  domiciled  in  Scotland  to 
proceed  in  the  county  where  the  deceased  had  his  ordinary 
or  principal  domicile,  and  in  the  case  of  persons  domiciled  out 
of  Scotland,  the  jurisdiction  will  (as  at  present  in  other  cases 
of  the  like  kind)  be  with  the  Sheriff  of  Edinburgh,  (n) 

The  applicant  for  representation  must  go  to  the  Clerk  of 
Court,  who  will  prepare  and  fill  up  an  inventory  and  relative 
oath,  which  will  be  taken  in  the  usual  way ;  and,  on  the  appli- 
cant in  testate  successions,  producing  the  will  or  other  writing 
naming  him  executor,  and,  in  intestate  successions,  finding 
caution,  the  inventory  is  recorded  and  confirmation  expeded. 
No  fees  can  be  charged  except  those  specified  in  the  Acts,  but 
the  inventory,  if  over  £100,  must  be  stamped.  The  Clerk 
may  require  proof  of  the  identity  and  relationship  of  the  appli- 
cant, and  is  enjoined  in  doubtful  cases  to  be  satisfied  before  he 
proceeds  that  the  estate  is  under  the  proper  limit  of  value.  If 
it  is  afterwards  discovered  that  the  estate  exceeds  £300,  the 
stamp  duty  for  the  proper  value  must  be  paid  without  deduc- 
tion for  what  has  been  already  paid ;  and  as  this  is  the  only 
penalty  expressly  attached,  it  is  to  be  presumed  that  the  dis- 
covery will  not  otherwise  affect  the  validity  of  the  proceedings. 

The  confirmation,  when  granted,  may  be  sealed  in  England 
or  Ireland,  on  payment  of  two  shillings  and  sixpence. 

(n)  Supra,  art.  8. 
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CHAPTER  III. 


SUCCESSION  TO  ABSENTEES. 


1.  Pruumptum  of  Lif$Act — Jicrif-     2.  Farm  of  Frcee(ding$ 


diction. 


3.  Scope  of  the  Act, 


1.  Presumption  of  Lii!i9Act--Jiiri8diction.--In  the  case  of 
persons  who  have  disappeared  and  have  not  been  heard  of  for 
a  certain  number  of  years,  the  Presumption  of  Life  Limitation 
Act  of  1881  gives  certain  powers  for  dealing  with  their  pro- 
perty as  if  they  were  dead,  (a)  which  vary  according  to  the 
length  of  time  during  which  they  have  been  amissing. 

Where  the  estate  in  Scotland  of  the  absent  person  ''does  not 
exceed  in  amount  or  value  the  sum  of  £150/'  the  necessary  appli- 
cation may  be  made  in  the  Sheriff  Court.  (6)  The  wording  of 
the  clause  giving  this  jurisdiction  is  as  remarkable  as  its  limited 
scope.  If  the  words  *'  amount  "  and  "  value  "  mean  the  same 
things  the  estate  to  be  dealt  with  will  mean  the  net  amount  of 
the  assets  of  the  absent  person  under  deduction  of^ny  debts  to 
which  they  are  subject.  If  the  words  mean  different  things — 
and  unless  they  mean  something  different,  there  was  no  sense 
in  using  both — then  if  the  gross  amount  exceeds  £150,  there 
is  no  juiisdiction.  The  "  amount  or  value  "  is  apparently  to 
be  taken  at  the  date  of  the  application.  Under  the  other  parts 
of  the  Act  it  is  provided  that  the  estate  may  be  either  heritable 
or  moveable.     If  the  estate  be  heritable,  its  value  is  to  be 

(a)  44  &  45  Vict  c.  47.  (6)  Act,  §  12. 
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ascertained  in  terms  of  the  provisions  of  the  Sheriff-Court  Act 
of  1877.  If  the  estate  be  moveable,  there  is  no  provision  for 
ascertaining  its  value,  though  why  it  should  not  have  been 
ascertainable  in  the  same  way,  it  is  impossible  to  say. 

The  application  is  to  be  made  in  the  Sheriff  Court  of  the 
county  in  which  the  estate  or  the  greater  part  of  it  is  situated,  (c) 
If  the  estate  is  entirely  heritable  and  lies  partly  in  two  counties, 
a  mere  matter  of  mensuration  will  fix  the  fora/m.  If  the 
estate  be  mixed  or  wholly  moveable,  many  difficulties  will 
arise,  as  it  will  apparently  be  impossible  to  take  the  element 
of  domicile  in  a  particular  county  into  consideration  at  alL 
It  is  possible  that  the  Act  iutends,  as  the  forum,  the  Court  in 
which  an  action  would  have  to  be  raised  if  it  were  necessary  to 
enforce  payment  of  the  obligations  of  which  the  estate  consists. 

2.  Form  of  Proceedings. — ^The  Act  makes  no  provision  as 
to  the  form  of  proceedings,  beyond  saying  that  there  is  to  be 
proof  of  the  facts  stated 'in  the  petition,  and  such  procedure 
and  inquiry,  by  advertisement  or  otherwise,  as  the  Sheriff  may 
direct,  (d)  The  petition  will,  therefore,  be  in  the  ordinary 
form.  A  strict  reading  of  the  Act  would  imply  that  the  proof 
should  be  taken  immediately  on  the  presentation  of  the 
petition,  and  in  some  Sheriff  Courts,  on  the  plea  that  till  this 
has  been  done  the  Sheriff  cannot  know  what  inquiry  or 
advertisement  to  direct,  this  course  is  followed.(e)  In  the 
Court  of  Session,  and  in  other  Sheriff  Courts,  such  intimation 
by  advertisement  or  otherwise,  as  the  statements  in  the 
petition  seem  to  render  proper,  is  first  ordered.  If  the 
petition  is  unopposed,  proof  is  then  taken,  and  the  question  of 
inquiry  or  advertisement  again  considered.     If  the  petition  is 

(c)  Act,  §  12.  (e)  Sell«r'8  FomiB,  toL  1,  p.  412. 

(d)  Act,  §§  1  to  6. 
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opposed,  a  record  is  made  up,  and  the  action  proceeds  as  nearly 
as  may  be,  in  the  form  of  an  ordinary  action.  Whether  the 
application  be  opposed  or  not,  the  form  of  the  pleadings,  the 
mode  of  taking  and  recording  the  proof,  and  the  competency 
of  appeals,  will  necessarily  be  the  same  as  in  ordinary  actions. 

3.  Scope  of  the  Act. — ^The  principal  provisions  of  the  Act 
are  (1)  that  after  seven  years'  disappearance  (without  being 
heard  of),  the  income  of  the  absentee's  estate  may  be  appro- 
priated as  if  he  were  dead ;(/)  (2)  that  after  fourteen  years  of 
such  disappearance,  the  capital  of  his  moveable  estate  may  be 
appropriated  in  the  same  way  ;(g)  and  (3)  that  after  twenty 
years  of  such  disappearance,  the  fee  of  his  heritable  estate  may 
be  appropriated.  (A)  Its  application  to  such  persons  is  somewhat 
limited.  It  applies  only  to  Scotsmen,  by  origin  or  former  domi- 
cile, who  alone  can  be  spoken  of  as  having  disappeared  from 
Scotland.  It,  therefore,  does  not  apply  to  persons  whose  only 
connection  with  Scotland  is  that  of  having  succeeded  to  some 
estate  in  it,(i)  Nor  does  it  apply  to  all  the  estate  which  the 
absentee  might  have  claimed  had  he  been  alive  at  the  date  of  the 
application.  If,  in  the  course  of  the  proceedings,  facts  emerge 
firom  which  the  presumption  is  that  the  absentee  died  at  a 
definite  date,  that  will  fix  the  period  with  reference  to  which  the 
questions  of  what  property  belonged  to  him,  and  who  were  his 
heirs  or  executors,  will  have  to  be  determined.  If  no  such 
facts  emerge,  it  will  be  presumed  that  the  absentee  died  seven 
years  after  he  was  last  seen  or  heard  o{.(j)  The  Act,  there- 
fore, is  of  use  in  disposing  of  such  estate  only  as  he  possessed 
at  the  date  of  his  disappearance,  or  acquired  before  the  date  of 

(/)  Act,  §  1.  (»)  Bainliam    v.    Laing,    2nd    Dec. 

(g)  Act,  §§  2  and  4.  1881,  9  R.  207. 

(A)  Act,  §§  3  and  5.  0')  Act,  §  8. 


1 


558  suocnnotN.  [Pamv. 

his  presumed  deaths  and  is  of  no  use  {6r  dealing  with  property 
which  might  have  belonged  to  him  had  he  sarviTed  that 
date.(fe)  Further,  die  Act  applies  only  to  property  belonging  to 
the  absentees  in  fee,  and  is  useless  for  the  purpose  of  ertingnish- 
ing  life-rent  interests  belonging  to  them.(Z)  Lastly,  in  cases 
where  the  Court  is  empowered  to  deal  with  the  income  only  of 
the  estate,  it  cannot  authotise  the  expenses  to  be  taken  out  of 
the  capital  (m) 


{k)  Craig,  20th  Jan.  1882,  9  B.  484.  Um 

(0  Peterhead   School  BoeH,    lOtfa  (»)  Dons^  S5th  Not.    1882,  20 

Mar.  1883» 20  a  L.  B.  497.    Tbepeti.  a  L.  R  pi  164. 
tioner  BMWt  be  entitM  to  "  racoeed '*  to 
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CHAPTER  I. 


OF  THE  VARIOUS  MODES   OF  APPEALING. 


1.  The  Modu  of  Appealing. 

2.  UnextraeUd  Interlocutors  or  Judg* 

menu. 

3.  Extracted  Interlocutors  or  Decrees. 


4.  SmaU-Debt  Court  Decisions. 
6.  Decisions    under   Debts-Becovery 
and  other  Special  Acts. 


1.  The  Modes  of  Appealing  from  the  decisions  of  the 
Sheriff  Courts  to  higher  Courts  are  not  uniform.  There 
are  differences  in  the  different  forms  of  action  as  to  the 
way  in  which  the  appeal  is  to  be  presented ;  as  to  the  Court 
before  which  it  is  to  be  taken ;  and  as  to  the  powers  of  the 
reviewing  Court.  And  in  the  same  action  there  are 
differences  as  to  the  form  of  appeal,  according  to  the  stage  at 
which  it  is  taken,  and  according  to  the  purpose  for  which  it  is 
taken,  (a) 


(a)  In  dealing  both  with  the  niAJor 
appeal  from  the  Sheriff  to  Supreme 
Courts,  and  with  the  minor  appeal 
from  Sheriff-Substitute  to  principal 
Sheriff,  it  would  hare  been  a  great 
convenienoe  if  interlocutors  could  have 
been  classified  (somewhat  after  the 
manner  of  foreign  procedure  codes) 
into  (1)  Preparatory  Interlocutors,  (2) 


Interlocutory  Judgments,  (8)  Final 
Judgments,  and  (4)  Supplementary 
Interlocutors.  But  the  use  of  such 
exact  language  in  the  case  of  uncodified 
rules  is  impossible,  and  a  classification 
which  answered  the  minor  appeal  would 
break  down  when  the  major  was 
reached.  Indeed  with  rules  wherein 
such  simple  words  as  "final''  will  be 

559 
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2.  Unextracted  Interlocutors  or  Judgments.— In  the  great 
majority  of  actions  the  appeal  for  the  simple  purpose  of 
reviewing  the  decision  of  the  Sheriff  Court  is  to  the  Court 
of  Session,  and  is  taken  by  the  appeal  which  (under  the 
Court  of  Session  Act  of  1868)  has  come  in  place  of  the  old 
''advocation."  This  form  is  used  in  all  appeals  from 
decisions  in  the  Ordinary  Court,  entered  before  the  judgment 
has  been  extracted,  with  the  exception  (a)  of  certain  special 
interlocutors,  and  (b)  of  the  decisions  in  certain  special 
actions  for  which  other  provisions  have  been  expressly  made. 

(a)  The  special  interlocutors  for  which  there  are  special 
modes  of  appeal  are  those  allowing  proof,  which  (when  the 
pursuer's  claim  exceeds  £40)  may  be  taken  to  the  higher 
Court,  by  a  special  form  of  appeal  presented  under  the  plea  of 
having  the  case  tried  before  a  jury.  There  is  also  a  form 
resembling  one  of  appeal  by  which  parties  who  are  cited  in 
declarators  or  other  actions  brought  under  the  Sheriff-Court 
Act  of  1877,  or  in  actions  brought  under  the  Employers 
Liability  Act  of  1880,  may  remove  the  proceedings  to  the 
Court  of  Session. 

(b)  The  actions  in  which  the  appeal  is  incompetent,  even 
before  extract,  are  those  summary  applications  in  which 
warrants  on  which  execution  may  follow  are  issued  either  at 
once  or  in  shorter  than  the  usual  periods  for  extract.  These 
actions  are  removings  and  ejections ;  petitions  for  lawburrows ; 
and  for  warrants  to  apprehend  as  in  meditatione  fugoe.  In 
these  cases  the  mode  of  review  is  by  "  note  of  suspension ;  " 
and  the  essential  difference  is,  that  caution  to  some  extent  is 
generally  made  a  condition  of  staying  execution. 

found  used  in  three  different  sesBei,      predsioii  are  greater  than  any  one  who. 
the   difficoltieB   in  the  way  of  using      has  not  tried  it  can  well  oonceiye. 
terms  with  some  moderate  degree  of 
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3.  Extracted  Interlocutor  or  Decrees.— In  the  Ordinary 
Court,  after  decree  has  heen  extracted,  the  mode  of  review  is 
either  by  "  note  of  suspension  *'  or  by  action  of  reduction. 
Both  of  these  actions  are  brought  in  the  Court  of  Session. 
Suspension  is  applicable  to  those  cases  in  which  the  extract- 
decree  contains  a  warrant  (not  being  for  expenses)  capable 
of  being  made  the  foundation  for  execution  against  the  goods 
or  person ;  and  (in  general)  the  execution  will  not  be  stayed 
except  on  caution.  Reduction  is  applicable  to  all  extracted 
decrees  (not  being  for  expenses  merely),  but  does  not  stay 
execution. 

4.  Small -Debt  Court  Decisions.— From  the  Small-Debt 
Court  the  appeal  is  to  the  Court  of  Justiciary,  which  was 
selected  on  account  of  the  convenience  given  by  its  holding 
circuits.  The  power  of  the  reviewing  Court  is  here  strictly 
limited. 


5.  Decisions  under  Debts-Becovery  and  other  Special 
Acts. — ^From  the  Debts-Recovery  Court  the  appeal  is  to  the 
Court  of  Session,  in  a  form  regulated  by  the  Debts-Recovery 
Act.  In  the  processes  for  the  service  of  heirs,  and  in  the 
proceedings  connected  with  ecclesiastical  buildings  and  glebes 
and  entailed  estates,  the  mode  of  appeal  is  in  each  case  regu- 
lated by  the  special  Statute. 
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APPEALS  FOR  REVIEW. 

Introductory — The  £26  Lixnit — ^At  common  law,  the 
theory  is  that  every  judgment,  whether  final  or  interlocutory, 
which  is  pronounced  by  the  Sheriff,  or  by  any  other  inferior 
judge,  is  subject  to  the  review  of  the  Supreme  Courts.  Various 
restrictions  have,  however,  been  placed  on  the  right  of  appeal, 
in  order  that  the  time  of  the  superior  judges  and  the  money 
of  the  litigants  may  not  be  wasted  on  matters  of  small  import- 
ance. Under  the  Act  of  1853,  the  power  of  appealing  for 
review  (in  any  form)  is  prohibited  in  civil  causes  "  not  exceed- 
ing the  value  of  £25  8teriing."(a)  This  was  an  extension  of 
a  provision  made  by  an  older  Act,  by  which  appeals  were  pro- 

(a)16&17Vict.c.80,§22.  This  is  the  supra,  p.  53.  The  prohibition  againit 
«ame  limit  as  that  in  which  the  Sheriff  review  does  not  take  away  aU  right  of 
Courts    have    privative    jurisdiction  ;      appeal,  as  there  seems  to  be  one  com- 
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bibited  when  the  cause  did  not  exceed  the  value  of  £12.(6) 
In  ascertaining  "  the  value  of  a  cause "  for  the  purposes  of 
review^  the  Court  of  Session  has  proceeded  on  extremely 
stringent  principles  of  construction.  When  it  is  ascertained 
that  a  cause  is  not  appealable,  the  Court  is  also  very  strict  in 
dismissing  the  appeal  In  many  cases  it  will  be  foxmd  that 
the  objection  that  the  cause  is  under  the  value  has  come  from 
the  bench  ;  and  even  though  the  parties  should  expressly 
renounce  the  objection,  the  Court  will  not  entertain  the 
appeal,  (o)  The  reason  for  this  strictness  is  that  the  question 
is  one  of  jurisdiction,  and  is  regulated  by  statute.  In  con- 
sidering whether  appellability  exists  or  not,  it  wiU  be  con- 
venient to  take,  firstly,  those  actions  which  contain  nothing 
but  pecuniary  conclusions ;  and,  secondly,  those  actions  which 
contain  conclusions  ad  facta  prcsstanda,  either  alone  or  in 
combination  with  other  conclusions; — premising  always  that  a 
general  exemption  fix)m  the  restrictions  is  conferred  by  the 
Act  of  1877  on  the  limited  class  of  actions  brought  under  it(d) 

1.  Appeal  in  Actions  with  Fecnniary  Ooncltisions.— In 

these  actions  the  first  thing  to  be  looked  at  is  the  value  con- 
cluded for  in  the  petition ;  and  if  the  sum  concluded  for,  with 
interest  to  the  date  of  the  judgment  complained  of,(e)  is  above 


petent  on  much  the  same  grounds  m 
those  in  which  appeal  is  competent  in 
the  Small-Debt  Court ;  Sandys  v.  Low- 
don,  26th  Nov.  1874,  2  R  (J.  C.)  7. 
See  also  50  Geo.  III.  c.  112,  §  36  ;  Dick 
V.  Gt.  N.  of  Scot.  Railway,  8th  Oct  1860, 
3  IrT.  616 ;  Miller  v.  Crawfurd,  16th  Jan. 
1881, 8  R.  885  $  and  Mackay's  Practice, 
ToL  il  p.  456.  Whether  this  appeal  is  to 
be  taken  to  the  Court  of  Session  or  Court 
of  Justiciary  seems  unfortunately  to  be 
doubtful;    Traill    v.    Chalmers,    14th 


March,  1888,  20  S.  L.  R.  509. 

(6)  20  Gea  U.  c  43,  §  88,  which 
was  an  extension  of  the  Act  1663,  a  9, 
"anent  the  discharge  of  advocations 
for  sums  within  200  merks.'* 

(e)  Singer  Manufacturing  Co.  v. 
Jessiman,  14th  May,  1881,  8  R  695. 

((f)  40  &.  41  Vict.  c.  50,  §  9  (8). 

(e)  An  action  for  £25,  with  interest 
from  citation,  may  be  appealed;  Martin 
V,  Robertson,  10th  July,  1872,  10  M. 
949. 
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£25,  that  shows  that  there  is  appellate  juri8diction.(/)  The 
mere  sum  of  money  concluded  for  is,  however,  not  the  only 
thing  to  be  looked  at;  and  though  the  pursuer  may  ask 
for  a  smaller  balance  than  £26,  yet  if  the  petition  show  that 
this  balance  is  brought  out  by  giving  credit  for  such  an 
amount  of  independent  counter  accounts  as  would  otherwise 
have  left  the  debt  due  by  the  defender  larger  than  £25,  there 
is  jurisdiction. (gr)  On  the  other  hand,  if  the  counter  accounts 
which  are  credited  from  part  of  the  same  transaction  as  that 
on  which  the  principal  claim  is  founded,  and  the  whole 
balance  claimed  does  not  exceed  £25,  there  is  no  jurisdic- 
tion. (A)  Expenses,  it  is  held,  are  not  to  be  reckoned  in  making 
up  the  amount  to  £26.({) 

If  the  petition,  thus  interpreted,  gives  jurisdiction  to  the 
appellate  Court,  the  record  is  not  to  be  looked  at,  and  it  is 
immaterial  though  the  value  shown  from  it  be  much  less. 
Thus,  in  an  action  for  £32,  where  £26  was  paid  to  account  in 
the  course  of  the  proceedings,  and  the  litigation  was  entirely 
as  to  the  remaining  balance  of  £6,  the  value  of  the  cause  was 
nevertheless  held  to  exceed  £25. (j)  On  the  same  principle, 
in  an  action  brought  for  aliment,  where — (the  person  to  be 
alimented  having  died  in  the  course  of  the  proceedings) — the 
pursuer  restricted  his  claim  to  the  amount  of  £13,  6s.  8d.  (all 
he  had  actually  paid  out),  the  value  was  held  to  exceed 
£25, {k)     This  principle  is  carried  out  (consistently)  to  the 

(/)  Mitchell  V.  Murray,  10th  March,  (h)  Stevens  v.  Grant,  17th  Oct  1877, 

1855, 17  D.  682.    It  Ib  immaterial  that  5  R  19. 

it  is  asked  from  several  defenders,  and  {i)  Hopkirk   v.    Wilson,   21st   Dec. 

that  the  sum  payable  by  each  is  less  1855, 18  D.  299. 

than  £25 ;  Dykes  v.  Meny,  4th  March,  {j)  Wilson  v,  Wallace,  6th  March, 

1869,  7  M.  603 ;  Nelson  v.  Browne,  1858,  20  D.  764. 

10th  June,  1876,  8  R.  810.  (k)  Buie  v.  Stiven,  5th  Dec.  1863,  2 

ig)  Inglis  V.  Smith,  17th  May,  1859,  M.  208. 
21  D.  822. 
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conclusion  that^  though  the  whole  value  at  stake  may  have 
come  down  to  nothing  at  the  date  of  the  decree,  the  right  of 
appeal  remains  as  to  the  question  of  expenses  so  long  as  the 
merits  remain  open  for  discussion.(Q 

If  the  petition  does  not  show  jurisdiction,  the  next  thing  is 
to  look  at  the  record ;  and  if  the  value  of  the  cause  estimated 
by  trying  what  would  be  the  effect  of  a  judgment  in  favour  of 
either  party  is  over  £25,  there  is  appellate  jurisdiction. 
Thus,  in  an  action  for  £23,  the  Court  of  Session  held  that  they 
had  jurisdiction,  because  the  question  tried  was  the  validity  of 
a  contract,  the  consideration  for  which  had  been  £28. (m)  This 
decision  could  more  easily  have  been  understood  had  the  con- 
tract been  one  the  fulfilment  of  which  was  still  possible ;  but 
as  the  contract  had  been  broken,  it  would  have  seemed  more 
natural  to  have  said  that  the  value  of  the  cause  was  not  the 
original  consideration,  but  the  damage  occasioned  by  the 
breach,  which  was  all  that  was  or  could  be  claimed.  Where 
the  contract  founded  on  is  a  continuing  one,  and  the  question 
decided  between  the  parties  will  be  res  judicata  as  to  a  larger 
amount  than  £25,  there  is  appellate  jurisdiction,  although 
the  amount  involved  in  the  actual  action  be  less  than  £25  ; 
and  for  this  the  reasons  are  easily  understood,  (ti)  It  is  not, 
however,  enough  to  create  appellability,  to  show  that  the 
liability  may  continue,  or  that  the  same  question  may  recur 
between  the  same  parties.  Thus,  in  an  action  for  aliment,  con- 
cluding for  an  amount  not  exceeding  £25,  the  fact  that  more  ali- 
ment will  be  required  should  the  pursuer's  ill  health  continue, 

{I)  Fleming  v.   North   of   Scotland  (m)  Brydon  v,  MacfarUoe,  2nd  Nov. 

Bank,  2ath  Oct.  1881,  9  R.  11 ;  Robert-  1864,  8  M.  7. 

Bon  V,  \^^on,  8rd  March,  1867,  19  D.  (n)  Dmmxnond  v.  Hnnter,  12th  Jan. 

594.    The  Court  of  Session,  however,  1869,  7  M.  847  ;  Cunningham  v.  Black, 

discourages  appeals  on  the  mere  ques-  9th  Jan.  1883,  10  R.  441. 
tion  of  expenses. 
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will  not  give  appellate  juri8diction.(o)  And  in  an  action  for  a 
rate  or  assessment  of  an  amount  not  exceeding  £25,  there  is 
no  appeal,  although  the  same  case  may  arise  again  between 
the  same  parties, (p)  the  remedy  in  this  case,  if  the  opinion  of 
the  Court  of  Session  is  wanted,  being  to  bring  a  declarator,  (g) 
The  preceding  rules  do  not  apply  where  what  is  virtually  a 
second  litigation  has  commenced  about  a  smaller  matter  than 
that  embraced  in  the  original  petition  or  record.  Thus,  after 
a  landlord  had  sequestrated,  and  his  rent  and  expenses  had 
been  paid,  a  small  balance  left  was  consigned,  and  about  it 
the  tenant's  other  creditors  had  a  litigation.  It  was  held  that 
there  was  no  appeal.  It  is  evident  that  the  excellent  prin- 
ciple here  adopted  may  have  a  wide  application,  (r) 

2.  Appeal  in  Actions  ad  facta  prcBstanda.— In  actions  ad 
facta  praistanda,  and  in  interdicts,  where  a  pecuniary  value  is 
not  directly  at  stake,  there  is  always  appellate  jurisdiction.  Thus 
the  Court  of  Session  held  that  the  right  of  review  existed  in  an 
action  as  to  the  ownership  of  an  animal,  although  it  appeared 
from  the  record  that  the  animal  had  been  sold  at  a  public 
sale  for  the  sum  of  £3,  58,(8)  And  again,  they  held  the  right 
to  exist  in  a  litigation  about  the  possession  of  certain  docu- 
ments of  debt,  although  the  whole  amount  for  which  they  were 
good  was  only  some  £lG,(t)     These  decisions  were  arrived  at 


(o)  Macfarlane  v.  Stornowaj  Friendly 
Society,  27th  Jan.  1870,  8  M.  488. 

ip)  Heddle  v.  Gow,  26th  Nov.  1880, 
18  S.  L.  R.  96. 

(g)  Hogg  V,  Anchtermuchty  Parish, 
22nd  Jnne,  1880,  7  R.  986. 

(r)  Dobbie  v.  Thomson,  19th  Jane, 
1880,  7  R.  988. 

(«)  Poryes  v.  Brock,  9th  July,  1867, 


5  M.  1003. 

{t)  Henry  v.  Morrison,  19th  March, 
1881,  8  R  692.  A  decision  that  a 
■eqneetration  for  £13  of  rent  might  be 
appealed  because  under  it  goods  exceed- 
ing £25  of  value  might  be  sequestrated, 
seems  to  me  questionable  ;  Thomson  r. 
Barclay,  27th  Feb.  1883,  10  R.  694. 
Such   a  principle  might  go  far,   but 
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upon  the  ground  that  the  parties  might  have  reasons  for  con- 
tending about  the  property  of  the  things  in  dispute,  the  import- 
ance of  which  was  not  measured  by  their  pecuniary  value. 

Where  actions  of  this  kind  contain  alternative  conclusions, 
one  of  them  being  for  money,  it  depends  on  the  amount  of 
the  latter  whether  there  is  review.  If  the  conclusion  for  the 
money — of  course  not  exceeding  the  value  of  £25 — is  the 
principal  conclusion,  and  the  deUvery,  or  other  remedy,  is 
asked  only  in  the  event  of  the  money  not  being  paid,  it  is 
clear  that  there  is  no  review  ;(u)  and  it  has  recently  been 
settled  that  even  though  the  delivery  be  the  principal  matter, 
and  the  money  be  asked  "failing  delivery"  only,  there  is 
nevertheless  no  appellate  jurisdiction,  (v) 

3.  Against  what  Interlocntors.— The  Act  of  1853   pro- 
hibits appeals  against  all  interlocutors  except  those — 
(1.)  Sisting  process ; 

(2.)  Giving  interim  deiree  for  the  payment  of  money ;  and 

(3.)  Disposing  of  the  whole  merits  of  the  ca,use.(w) 

Interlocutors  pronounced  by  the  Sheriff-Substitute  may  be 

reviewed  by  the  Court  of  Session  though  they  have  not  been 

appealed  to  the  principal  Sheriff.       The  opinion  which  the 

Court  of  Session  at  one  time  intimated  against  the  expediency 


there  was  another  ground  of  decision, 
namely,  that  there  were  conclusions  for 
caution  and  removing,  on  which  the  case 
might  be  better  rested. 

(u)  Cameron  v.  Smith,  24th  Feb.  1857, 
19  D.  517.  It  would  appear  that  if  the 
value  were  stated  indefinitely,  say  at 
£10,  "  or  such  other  sum  as  shall  be 
ascertained  to  be  the  price  or  value," 
there  would  be  jurisdiction,  because  the 
summons  would  not  show  the  value  to 


be  under  £25  ;  Shotts  Iron  Co.  v.  Eerr, 
6th  Dec.  1871,  10  M.'  195  ;  Aberdeen 
V.  Wilson,  16th  July,  1872,  10  M.  971. 

(v.)  Singer  Manufacturing  Co.  v.  Jes- 
siman,  14th  May,  1881,  8  B.  695. 

(to)  16  &  17  Vict.  c.  80,  §  24.  It  will 
be  seen  that  this  gives  a  much  smaller 
sphere  of  appellability  than  is  given 
from  Sheriff- Substitute  to  principal 
Sheriff,  Buprct,  p.  818. 
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of  iqppealiiig  before  both  Sheriffs  had  considered  the  mBtiei(x) 
has  no':  found  expresnon  in  recent  cases. 

4.  bterloditon  Sistiiig  Process  require  no  observation. 
The  right  of  review  has  been  granted,  apparently  on  the 
ground  that  to  delay  the  pursuer^s  claim  nuiy  practically  be  to 
defeat  it(y) 

6.  Ihterloctttors  giving  Interim  Decree  for  the  payment 
of  money  are  reviewable,  however  small  the  amount  may 
be  which  is  involved,  provided  the  action  be  one  in  which 
appeal  is  otherwise  competent,  and  the  interim  judgment 
be  such  as  to  authorise  interim  decree  being  extracted. 
Leave  to  appeal  is  not  now  requisite.(;2^)  It  will  be  observed 
that  the  Act  of  1853  has  limited  the  power  of  review,  in  the 
case  of  interim  decrees,  to  those  for  the  payment  of  money.(a) 
Where,  therefore,  a  judgment  is  of  such  a  kind  that  it  neither 
orders  payment  of  money  nor  disposes  of  the  whole  merits, 
there  is  no  appeal.(6)  In  like  maimer,  when  interim  inter- 
dict has  been  refused  there  is  no  appeaL(c)  An  interim  award 
of  expenses  is  not  held  an  interim  order  for  payment  of  money 
within  the  meaning  of  the  Act((2) 

6.  Interlocntors  disposing  of  the  whole  Merits  are  those 


{x)  Malcolm  v.  BaUandene,  80th 
June,  1886, 18  S.  1021. 

{y)  An  interlocator  "  equiralent  to  " 
sifting  proceM  can  be  appealed  ;  Wat- 
ion  V.  Stewart,  24th  Feb.  1872, 10  M. 
494. 

(f)  Enldne  v.  Lang,  18th  Deo.  1872, 
11  M.  229. 

(a)  Under  this  an  interim  warrant  to 
an  officer  of  court  to  pay  money  can  be 
appealed ;  Baird  v,  Glendinning,  16th 
Oct.  1874,  2  R  26. 


(6)  M'Kenzie  v.  Bonttelleaa,  16th 
Jane,  1856, 17  D.  94a  As  to  whether, 
when  such  an  interlocator  has  been 
extracted,  there  is  not  a  power  of  sns- 
pending  a  threatened  charge,  see  iirfra 
Chap.  IIL 

(e)  Cathcart «.  Sloss,  11th  Feb.  1865, 

8  M.  621.  As  to  whether  there  is  no 
redress,  if  it  be  granted,  see  infm.  Chap. 
III.  p.  601. 

id)  Notman  v.  Kidd,  9th  Feb.  1872, 

9  S.  L.  R.  292. 
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which  leave  nothing  to  be  done  in  the  action  except  to  tax  or 
decern  for  expenseB^^)  or  which  actually  put  the  pursuer  or 
defender  out  of  Court  (/)  What  is  called  by  the  Sheriff- 
Court  Act  of  1853^  an  ''interlocutor  disposing  of  the  whole 
merits"  is  called  by  the  Court  of  Session  Act  of  1868  a  ''  final 
judgment,"  and  a  definition  is  there  given.  According  to  it 
(§  53)  "the  whole  cause  has  been  decided  in  the  Sheriff 
Court  when  an  interlocutor  has  been  pronounced  by  the  Sheriff, 
which  either  by  itself,  or  taken  along  with  a  previous  inter- 
locutor or  interlocutors,  disposes  of  the  whole  subject  matter  of 
the  cause,  or  of  the  competition  between  the  parties  in  a 
process  of  competition,  although  judgment  shall  not  have  been 
pronounced  upon  all  the  questions  of  law  or  fact  raised  in  the 
cause."  Interlocutors  which  dispose  of  the  whole  cause  are 
thus  interlocutors  on  the  merits,  although  technically  the 
merits  may  not  have  been  touched.  For  example,  judgments 
by  de£Eiult,(gr)  and  judgments  sustaining  dilatory  defences,  are 
appealable. (^)  It  is  provided  by  the  Act  of  1853,  that  it  shall 
not  be  necessaiy  that  the  question  of  expenses  have  been  dis- 
posed of;(i)  and  no  express  repeal  of  this  provision  having  been 


{e)  Per  Lord  President  in  M'Kenade 
V.  BouttoUean,  iupra,  note  (() ;  31  &  32 
•  Vict  c.  100,  §  68. 

(/)  Henoe  an  interlocutor  Boataining 
the  relevancy  of  the  petition  and  allow- 
ing a  proof  cannot  be  appealed ;  Shirra 
V,  ICobertson,  7th  June,  1873,  11  M. 
660.  Nor  can  an  interlocutor  sustain- 
ing the  competency  of  a  multiplepoind- 
ing,  and  ordering  claims;  Gordon  v. 
Graham,  26th  June,  1874,  1  B.  lOSL 
Compare  Adam  v.  Kinnes,  27th  Feb. 
1883,  10  B.  670.  An  interlocu- 
tor finding  an  action  irxeleyant  or 
incompetent,  would  of  course  be  ap- 
pealable. 


iff)  Martm  v.  Haddon,  3  Dea  1833, 
12  a  156.  Bobb  v.  Eglin,  18th  May, 
1877,  14  S.  L.  R.  478.  The  Court, 
howeyer,  object  to  appeals,  cauaa  non 
cognita,  and  repone  only  on  payment  of 
expenses,  Morrison  v.  Walker,  24th 
June,  1871, 9  M.  902 ;  and  where  there 
has  already  been  an  appeal  to  the  prin- 
cipal Sheriff  are  very  reluctant  to  inter- 
fere with  his  discretion  i  M'Gibbon  v. 
Thomson,  14th  July,  1877,  4  R.  1086  ; 
Smith  V.  Inglis,  14th  June,  1881,  18 
S.  li.  B.  663. 

ih)  Whyte  V,  Gerrard,  SOth  Nov. 
1861,  24  D.  102. 

(t)  J6&17  Vict.  c80,  §24. 


570 


APPEALS  TO  HIGHEB  COUBTS. 


[Pabt  VI. 


made  by  the  Act  of  1868,  it  was  thought  for  many  years 
after  its  passing  that  the  provision  still  subsisted.  It 
was,  however,  pointed  out  by  the  Court  of  Session  in  1877 
that  this  was  an  error,  and  that  the  clause  was  inferentially 
repealed.  Until,  therefore,  the  question  of  expenses  is  deter- 
mined, the  subject  matter  is  not  exhausted,  and  there  is  no 
appeal  to  the  Court  of  Session. (;)  Even  if  expenses  'be 
expressly  reserved  there  is  no  appeal.  (£)  It  is  not,  however, 
necessary  that  the  expenses,  if  found  due,  have  been  taxed, 
modified,  or  decerned  for.(Q  If  the  final  judgment  have  become 
unappealable,  through  having  been  extracted  or  through  the 
lapse  of  time,  there  is  no  appeal  against  the  supplementary 
interlocutors  which  deal  with  the  last  mentioned  points,  (m) 

7.  Form  of  Appeal — The  appeal  is  taken  by  the  appellant 
or  his  agent  either  writing  a  note  of  appeal  on  the  interlocutor 
sheet,  or  lodging  a  separate  note  of  appeal.  This  is  done  in 
the  Sheriff  Court,  and  the  Sheriff-Court  agent  will  therefore 
be  the  proper  agent  to  sign  this  note.  It  is  to  be  remembered 
that  an  agent  must  have  special  authority  from  his  client  to 
do  this.(7i)      The  note  may  be  in  the   following   terms : — 


(j)  Greenock  Parochial  Board  v. 
MiUer,  25th  May,  1877,  4  R.  737  j 
Russell  V.  Allan,  1 8th  Oct.  1877, 5  R.  22 ; 
Malcolm  v.  M*Intyre,  19th  Oct-  1877, 
5  R.  22.  These  cases  are  not  easily 
reconciled  with  Duke  of  Roxburghe, 
26th  May,  1875,  2  R.  715,  where  an 
appeal  by  competitors  whose  claim  had 
been  refused  in  a  process  of  competition, 
was  sustained  though  the  question  as  to 
their  expenses  was  undecided. 

{k)  Greenock  case,  preceding  note. 
Where  expenses  are  reserved  when 
dealing  with  the  merits,  it  is  the  inter- 
locutor disposing  of  the  expenses  which 


is  the  final  judgment ;  Baird  v.  Barton, 
22nd  June,  1882,  9  R.  970. 

{I)  81  &  32  Vict  c  100,  §  53. 

(m)  Tennents  v.  Romanes,  22nd  June, 
1881,  8  R.  824.  If  after  a  final  judg- 
ment  became  unappealable  through 
lapse  of  time,  without  haying  been  ex- 
tracted, the  loser  were  to  refer  the 
matter  to  the  gainer's  oath,  it  is  not 
clear  what  would  be  the  position  of  the 
interlocutor  dealing  with  the  deposition; 
McLaren  v.  Shore,  8th  June,  1883,  20 
S.  L.  R.  688. 

(n)  Stephen  v.  Skinner,  17  th  Dec 
1863,  2  M.  287. 
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"  The  pursuer  (or  other  party)  appeals  to  the  Division 

of  the  Court  of  Session."  It  must  specify  the  Division,  and 
must  be  dated.(o)  The  appellant  is  not  required  to  give 
security  for  the  expenses  to  be  incurred  in  the  appeal.(2?) 


8.  Time  of  Appeal — The  appellant  has  fourteen  days  after 
the  date  of  the  appealable  judgment — within  which  it  cannot 
be  extracted,(g) — allowed  to  him  for  the  purpose  of  appealing. 
He  can  appeal  at  any  time  within  that  period.  And  so  long 
as  the  judgment  in  question  has  not  been  actually  extracted 
or  implemented,  he  may  still  appeal  after  the  expiry  of  that 
period  at  any  time  before  the  lapse  of  six  months  from  the  date 
of  the  final  judgment  in  the  cau8e.(r)  In  the  case  of  appeals 
against  interlocutory  judgments,  there  can  scarcely  be  any 
question  as  to  the  date  from  which  the  respective  periods  of 
fourteen  days  and  six  months  run.  In  the  case  of  appeals 
from  other  judgments,  they  begin  to  run  from  the  date  of  the 
one  which  is  '*  final"  in  the  sense  which  has  been  explained, 
and  it  is  of  course  quite  immaterial  at  what  date  any  supple- 
mentary interlocutor  taxing,  modifying,  or  decerning  for  expenses 
may  have  been  pronounced.(8) 

9.  Notice  of  AppeaL — ^Witbin  two  days  after  the  date  of 
any  appeal  being  taken,  the  Sheriff-Clerk  must  send  written 
notice  of  it  to  the  respondent  or  his  agent  (Q     If  this  notice 


(o)  31  &  32  Vict  c.  100,  §  66. 

(p)  Ihid,  §  65. 

(q)  Supra,  p.  832  j  39  &  40  Vict.  c. 
70,  §  32.  If  the  Sheriff  allowed  extract 
ia  a  Bhorter  period,  it  would  appear 
that  the  appealing  days  would  end  on 
the  extract  being  made. 

(r)  31  &  32  Vict.  o.  100,  §§  67  and 
68.  "Implement"  must  here  have 
its  natural  meaning,  as  (the  judgment 


not  having  been  extracted)  there  can 
be  no  question  of  poinding  or  imprison- 
ment. 

(«)  Thompson  v.  King,  19th  Jan. 
1883,  10  B.  469$  Baird  v.  Barton, 
supnif  note  {k). 

(t)  The  Sheriff-Clerk  should  mark  on 
the  interlocutor  sheet  a  certificate  of 
this  intimation ;  Chisholm  v.  Marshall, 
17th  Jan.  1874,  1  E.  888. 
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be  omitted,  the  Court  of  Session  must  take  such  steps  as  it 
thinks  proper  to  remedy  the  inconvenience  or  disadvantage 
thereby  occasioned,  but  the  omission  does  not  invalidate  the 
appeal  (u) 

10.  Transmission  of  Process.— Within  the  same  two  days 
the  Clerk  of  the  Sheriff  Court  must  transmit  the  process  to 
one  of  the  clerks  of  the  Division  to  which  the  appeal  is 
taken.  This  transmission  must  be  made  by  the  Sheriff- 
Clerk,  and  he  must  not  give  the  process  to  the  agent  for 
either  party  to  transmit.(t;)  On  receiving  the  process  the 
Court  of  Session  Clerk  must  mark  upon  the  appeal  the  date  of 
receipt  (te;) 

11.  Printing  Papers,  and  Enrolment  of  Appeal— The 

regulations  for  printing  and  enrolling  the  appeal  which  were 
contained  in  the  Act  of  1868,  have  been  somewhat  changed  by 
the  Court  of  Session  under  the  powers  which  the  Act  conferred 
upon  them.  They  are  contained  in  an  Act  of  Sederunt  passed 
in  March,  1870,  which  will  be  found  in  the  Appendix. 
Generally  the  regulations  are  : — 

(a.)  The  appellant  must  within  fourteen  days  after  the 
appeal  has  been  received,  print  and  duly  lodge  the 
note  of  appeal,  record,  and  interlocutors,  and  the 
oral(a;)  proof,  if  any ;  unless  he  have  (on  enrolment 
within  eight  days)  obtained  from  the  Court  (or 
in  vacation  time  from  the  Lord  Ordinary  on  the 
Bills)  leave  to  dispense  with  priiliting  in  whole  or 
in  part.  When  the  appellant  desires  such  a  dispen- 
sation, he  must  be  careful  to  ask  it  within  the  first 

(tt)  81  &  32  Vict,  c  100,  §  70.  (z)  Muir  v.  Mackenzie,  15th  October, 

(v)  Innes  v.  Fife,  18th  June,  1859, 12  1881,  9  B.  10.     Documentary  evidence 

D.  1007.  is  in  time  if  piinted  for  the  hearing. 
{w)  81  &  82  Vict.  c.  100,  S  71. 
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eight  daySy  otherwise  he  will  have  to  wait  till  he  can 
ask  to  be  reponed  under  the  third  regulation.(y) 

(b.)  If  he  fail  to  print  in  proper  time  he  is  held  as  having 
abandoned  his  appeal,  unless  he  be  reponed  within 
eight  days. 

(c.)  Within  eight  days,  however,  after  the  appeal  is  held 
to  be  abandoned,  the  appellant  may  move  the  Court 
(or  in  vacation  time  the  Lord  Ordinary  on  the  Bills)  to 
be  reponed,  which  motion  may  be  granted  on  cause 
shown,  and  on  such  terms  as  to  printing  or  expenses  as 
shall  seem  just.  To  get  the  benefit  of  this  provision  a 
reponing  note  is  unnecessary.(2;)  What  will  be  a  suffi- 
cient excuse  for  not  printing  in  time  will  depend  on 
circumstances.  That  there  were  verbal  communings 
going  on  for  a  settlement  may  not  be  accepted,  (a)  On 
the  other  hand,  short  delays  caused  by  small  accidents 
or  omissions,(&)  or  by  difficulties  in  communication,(c) 
have  been  excused  on  payment  of  expenses. 

(d.)  Within  the  same  eight  days  the  respondent  may  print 
the  papers.  If  he  do,  he  may  thereafter  insist  on  the 
appeal ;  and  so  may  the  appellant 

(e.)  After  the  eight  days,  if  the  appellant  have  not  been 
reponed,  and  the  respondent  has  not  printed,  the 
interlocutors  become  final,  the  cause  is  retransmitted 
to  the  Sheriff  Court,  and  (on  being  asked)  the  Sheriff 


(y)  Allan  v.  Sandeman,  4th  March,  timer  v.  Anderson,  20th  Dec.  1881,  9 

1881,  8  R.  668.  R  870,  accidental  omission  to  print 

(s)  Greig  v.   Sntherland,    Srd  Nov.  proof,  remedied  at  once.   See  also  infra 

1880,  8  R.  41.  note  (e)  to  the  fifth  regulation. 

(a)  Bobertflon  v.  Barclay,  27th  Nor.  (c)  liacquian   v.    Macdonald,    17th 

1877,  5  R.  257.  May,  1871,  9  M.  743.    Parties  residing 

{b)  Greig,  note  (s),  delay  of  two  days  in  the  Hebrides, 
by  connsers  absence  from  town ;  Lat- 
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finds  the  respondent  entitled  to  three  guineas  of 
expenses.(c2)  Exceptions  have  been  made  to  this 
regulation,  and  accidental  mistakes  and  omis8ions(6) 
have  been  allowed  to  be  rectified,  even  after  the 
lapse  of  the  eight  da^s,  where  they  were  not  serious 
and  where  they  were  brought  before  the  Court  before 
the  cause  had  been  actually  retran8mitted.(/) 

12.  Powers  of  Court  of  Session.— The  appeal  submits  to 
the  review  of  the  Court  of  Session  all  the  interlocutors 
pronounced  in  the  cause  ;  and  there  is  no  difference  in  this 
respect  between  an  appeal  against  an  interlocutory  judgment, 
and  one  against  a  final  judgment.(^)  No  counter  appeal  is 
required,  and  the  Court  may  alter  any  interlocutor,  in  any 
manner,  at  the  instance  of  any  party,  so  as  to  enable  it  to  do 
complete  justice  in  the  cause.  This  provision  does  away  with 
the  necessity  which  existed  formerly  for  an  appellant  or  respon- 
dent pointing  out  in  his  advocation,  or  counter  advocation, 
the  special  interlocutors  complained  of,  and  the  special 
remedies  desired.(A) 

13.  Hearing,  Proo^  and  Judgment  — In  deciding  the 
cause  the  Court  must  apply  the  law  applicable  to  the  cir- 
cumstances, whether  it  has  been  pleaded  or  not — ^a  provision 
which  has  been  introduced  to  prevent  the  necessity  of 
having  to  add  to  or  amend  the  record  where  the  facts  were 
suflBciently   stated, (i)      In    their  judgment,  the  Court  must 

((I)  A.  S.,  March,  1870,  §  8.  (/)  Park   v.    Weir,  15th    October, 

(e)  Walker  v.  Reid,  12th  May,  1877,  1874, 12  a  L.  R  11,  as  explained  in 

4  B*  714 — prints  lodged  on  box-day  in  cases  cited  in  preceding  note. 

vacation,  in  place  of  within  fourteen  {ff)  Gross  v,  Bordes,  22nd  May,  1879, 

d»ys ;    Young    v.   Brown,    19th  Feb.  6  B.  934. 

1875,  2  B.  456-H>mi8sion  to  print  the  (h)  81  &  82  Vict  c.  100,  §  69. 

note  of  appeal  (t)  Ibid,  §  72. 
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distinguish,  in  cases  in  which  proof  has  been  taken,  how  far 
they  proceed  upon  matter  of  fact,  and  how  far  upon  matter 
of  law — their  decision  on  the  former  not  being  liable  to  review 
by  the  House  of  Lords.  (/)  They  must  also  dispose  of  the 
matter  of  expenses.  A  general  finding  of  expenses  to  be  due, 
includes  those  incurred  both  in  the  Court  of  Session  and  the 
Inferior  Court.(i) 

If  there  be  objections  to  the  competency  of  the  appeal, 
the  proper  time  for  stating  them  is  when  the  cause  first 
appears  on  the  rolls  of  the  Inner  House,  in  what  is  called  the 
''  Single  Bill&"(Q  If  when  the  cause  comes  to  be  heard  on 
the  merits,  it  is  not  (in  the  opinion  of  the  Court)  ripe  for 
judgment,  they  may  order  proof  or  additional  proof  to  be 
taken  in  the  appeal  This  proof  must  be  taken  in  the  way 
in  which  proofs  are  taken  in  the  Inner  House.(m) 

The  Court  has  also  power  to  amend  the  record  at  any  time 
on  such  conditions  as  to  expenses  as  they  may  think  proper,(m) 
and  in  exercising  this  power  they  may  allow  new  grounds  of 
action  or  defence  to  be  stated,  (n) 


14.  Bespondent  failing  to  appear.— Should  the  respondent 
not  appear  at  the  hearing,  it  was  till  recently  not  clear  what 
course  the  Statute  of  1868  intended  should  be  followed. 
Under  the  old  forms,  where  an  appellant  found  caution  for 
the  expenses  in  the  Court  of  Session,  there  was  probably 
never  much  hardship  in  insisting  upon  the  respondent  defend- 
ing the  judgment ;  and  it  not  having  been  the  practice  of  the 
Court  of  Session  to  hear  causes  ex  parte,  appeals  were  at  first 

(i)  6  Geo.  IV.  c.  120,  §  40.  (m)  31  k  82  Vict  c.  100,  §  72. 

{k)  Halbcrt  v.  Bogie,  28tli  May,  1857,  (n)  Gibson  v.  Smith,  29th  Jan.  1870, 

19  D.  762.  8  M.  445.     Rose  v.  Johnston,  2nd  Feb. 

(I)  Ross  V.  Brims,  14th  March,  1878,  1878,  5  R.  600. 
15  S.  L.  R.  488. 
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SQstamed  amply  on  the  ground  of  the  reqxmdent's  abfienoe/o) 
and  intimation  was  not  even  given  before  soataining  the  appeal 
for  this  default  (p)  But  ultimately  the  more  salutary  rule  has 
been  adopted,  that,  if  the  respondent  fail  to  appear,  the  Court 
will  not  alter  the  judgment  of  the  Sheriff,  unless  the  appellant 
shall  satisfy  them  by  argument  that  it  is  wrong.(9) 

ISl  Appellant  withdrawing  Appeal— Should  the  appellant 
withdraw  from  the  appeal,  any  other  party  in  the  cause  may 
insist  in  the  appeal  in  the  same  manner  as  if  he  himself  had 
brought  the  case  to  the  Superior  Court,  (r) 

If  the  appellant  withdraws,  he  of  course  has  expenses  to 
pay.  Where  he  withdraws,  when  the  appeal  appears  in  the 
"  Single  Bills,"  a  fixed  award  of  £3,  3&  of  expenses  is 
made  against  hinL(8)  If  he  does  not  withdraw  till  a  later 
stage,  he  has  to  pay  the  respondent's  expenses  as  they  may 
be  taxed.(Q 

16.  Possession  pending  Appeal— Until  the  appeal  comes 
on  for  hearing  before  the  Court  of  Session,  the  Sheriff  Court 
is  to  regulate  all  matters  relating  to  interim  possession.  In 
doing  this  the  Sheriff  Court  can  act  on  the  application  of 
either  party,  and  is  directed  to  have  r^;ard  to  the  manner  in 
which  the  interests  of  the  parties  may  be  affected  by  the 
final  decision.  Any  interim  order  on  such  matters  is  not 
subject  to  review  until  the  cause  comes  to  be  heard ;  and  then 
it  will  be  for  the  Court  of  Session  to  make  such  regulations 
about  interim  possession  as  they  find  right(u) 

(o)  Stewart  v.  Stewart,  16th  May,  (r)  81  k  82  Vict  c.  100,  §  69. 

1871,  9  M.  740.  (t)  GenUee  v.  Beattie,  15th  Oct.  1880, 

ip)  M'Donald  v.  Malcolm,  18th  Jan.  8  R.  IS. 

1870,  8  M.  419.  (t)  Sligo  tr.  Knoz,  2nd  Kov.  1880,  8 

{q)  Alder  v.  Clark,  8th  July,  1880,  R.  41. 

7  R.  1093  ;  Altken  v.  Robertson,  13th  («)  81  &  82  Vict  c.  100,  §  79. 
Nov.  1880,  8  R.  12. 
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REMOVAL  APPEALS. 

17.  Removal  under  Act  of  1877.— The  provisions  for  remov- 
ing  actions  brought  under  the  Sheriff-Court  Act  of  1877  have 
akeady  been  explained  {svjpray  p.  406)  in  connection  with 
actions  of  declarator,  and  need  not  be  repeated.  Difficulties  may 
occur  where  a  party  has  combined  conclusions  competent  under 
that  Act  only,  with  others  competent  at  common  law  \  but  as 
the  Clerk  cannot  divide  the  process,  he  will  have  to  transmit 
the  whole,  and  leave  the  difficulties  to  be  solved  elsewhere. 
As  has  also  been  already  pointed  out  {supra,  p.  563),  if  an 
action  under  the  Act  of  1877  goes  on  to  judgment  in  the 
Sheriff  Court,  there  is  no  restriction  on  the  right  of  appeal  in 
respect  of  the  value  of  the  cause.  In  other  respects,  the  right 
must  be  the  same  as  in  ordinary  action.  The  Employers 
Liability  Act  of  1880  adopts  the  provision  as  to  removal,  but 
not  that  as  to  value  in  the  case  of  an  appeal  (^ttpra,  p.  419). 

18.  Appeal  for  Jury  Trial— When  more  than  £40  is 
claimed  in  any  Sheriff-Court  action,  and  a  proof  has  been 
allowed,  the  pursuer  or  defender  may  appeal  to  the  Court  of 
Session  with  the  view  of  having  the  case  tried  by  jury.(i;) 

The  claim  must  be  in  amount  above  £40.(t(;)  If  the  claim 
be  not  simply  pecuniary,  and  its  value,  therefore,  does  not 
appear  on  the  face  of  the  petition,  the  party  intending  to 
appeal  must  (before  the  proof  is  taken)  petition  the  Sheriff 
for  leave ;  and,  after  intimating  the  petition  to  the  opposite 
party  or  his  agent,  must,  if  required  by  the  Sheriff,  give  his 
solemn  declaration  that  the  claim  is  of  the  true  value  of  £40 

(v)  31  &  82  Yict.  c.  100,  §  78.  Talue  than  £40,  and  is,  therefore,  appeal- 

(w)  It  has  been  held  that  an  action  able  without  leave ;    Hamilton,  20th 

for  half-a-orown  a-week  of  aliment  by  March,  1877,  4  B.  688. 

a  man  Bixty-siz  years  of  age  is  of  more 
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and  upwards.  If  the  Sheriff  be  satisfied  in  regard  to  this, 
leave  to  appeal  shall  be  grant'ed  ;(a;)  and  whether  he  grant 
or  refuse  the  leave,  there  is  no  review  of  his  decision  on  this 
point  (y) 

An  order  for  proof  must  have  been  pronounced.  The  proof 
may  be  in  regard  only  to  part  of  the  cause,  or  it  may  be  a 
proof  **  before  8JisyreT"(z)  or  it  may  be  in  the  shape  of  a  remit 
to  a  man  of  skill  to  report,(a)  but  the  appeal  will  not  be 
competent  if  the  proof  be  one  to  lie  w  retentia,  or  be  merely 
a  diligence  for  the  recovery  of  documents,(&)  or  if  it  be  a 
proof  limited  altogether  (c)  to  writ  or  oath.(<2) 

The  appeal  for  trial  by  jury  is  by  note  of  appeal  under  the 
Act  of  1868.(6)  It  does  not  appear  to  have  been  intended 
to  make  the  times  for  ordinary  appeals  applicable  to  this,  and 
parties  are  allowed  fifteen  days — and  no  more — from  the  date 
of  the  first  fixing  of  the  proof,  in  which  to  engross  the 
appeal.(/)  If  the  Sheriff's  leave  is  requisite,  it  must  be 
obtained  within  this  period,  so  as  to  allow  of  the  appeaLbeing 
engrossed  before  its  expiry.  (^)  Unless  parties  agree  to  go 
on  sooner  with  the  proof,  they  are  entitled,  where  this  appeal 
is  competent,  to  a  delay  of  fifteen  days  between  the  granting 
and  the  time  of  commencing  to  take  proof,  for  the  purpose 
of  considering  whether  they  wiU  have  the  case  tried  by  jury 


{x)  6  Geo.  lY.  c.  120,  8  ^0 ;  A.  S. 
11th  July,  1828,  §  5. 

iy)  Rain  v.  Gibb,  19th  May,  1877, 
4R.782. 

(z)  Stewart  v.  Rutherfurd,  19th  July, 
1862,  24  D.  1442. 

(a)  Tulloch  V.  Mackintosh,  10th  Mar. 
1888, 16  S.  983.     « 

(h)  These  cases  are  expressly  excepted 
by  A.  &  11th  July,  1828,  ut  wpra. 

(c)  Robertson  v.  Dudley,  18th  July, 


1875,  2  R.  936. 

(d)  Primioee  V.  M^Eende,  18th  Not. 
1859,  22  D.  1 ;  Shirra  v,  Robertson, 
7th  June,  1878, 11  M.  660. 

(e)  81  k  82  Vict  c.  100,  §  78. 

(/)  Einnes  v.  Fleming,  15th  Jan. 
1881,  8  R.  386.  In  Orkney  and  Shet- 
land the  period  is  thirty  dayi^ 

(g)  Duff  V.  Stewart^  20th  Oct  1881, 
9R.17. 
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or  not  ',(h)  but  they  are  not  entitled  to  this  delay  where  the 
cause  is  not  ex  fade  over  the  £40. (i) 

The  proceedings  in  the  Court  of  Session  begin  in  the  same 
way  as  in  an  ordinary  appeal,  but  the  case  may  be  remitted  to  a 
Lord  Ordinary.  (^')  The  Court  are  not  bound  to  send  the  case 
to  a  jury,  but  may  dispose  of  it  as  it  seems  best  to  them, 
because  the  whole  case  ia  brought  before  them  for  review.  (^) 
The  party  appealing  for  jury  trial  can  hardly  say  that  he 
thinks  proof  unnecessary;  but  he  may  apply  to  have  the 
proof  taken  in  any  manner  competent  in  the  Court  of  Ses- 
sion. (Q  The  Court,  however,  will  in  general  refuse  l^s 
application  to  have  the  case  otherwise  tried  than  by  jury  ;(m) 
and  if  they  think  the  case  unsuitable  for  jury  trial,  may  remit 
it  for  proof  to  the  Sheriff  Co\xrt,(n)  though,  as  already  explained, 
they  are  not  bound  to  do  so,  and  in  a  case  where  they  think 
that  course  inexpedient,  may  direct  the  proof  to  be  taken 
either  before  an  Inner  House  judge,  or  a  Lord  Ordinary.(o) 
The  respondent  is  not  barred  in  any  way  from  maintaining 
any  of  his  pleas. 


(A)  A.  S.  lOth  Jaly,  1889,  §  126.  In 
Orkney  and  Shetland  the  time  is  thirty 
days  ;  anU,  p.  151. 

(i)  Bitchie  v.  Bitchie,  22nd  Oct. 
1870,  9  M.  48. 

(;)  81  &  82  Vict  a  100,  §78.  Should 
the  case  be  tried  by  a  juzy  on  drcnit, 
the  Sheri£f-Ooart  agent  may  conduct 
the  cause  there.    IbitL  §  50. 

{k)  Campbell  v.  Campbell,  2l8t  Not. 
1846,  9  D.  185.  By  the  appeal  the 
case  is  removed  from  the  Sheriff  Conrt, 
and  it  may  be  dealt  with  in  the  Court 
of  Sesdon  in  the  same  manner  as  if  it 
had  originated  there ;  Ewing  v.  Coch- 
rane (whole  Court),  20th  July,  1888, 
20  S.  L.  B.  842. 


(I)  Sands  v.  Meffan,  20th  Jan.  1829, 
7  a  290. 

(m)  Dennistoun  v.  Bainey,  Knox  & 
Co.,  16th  May,  1871,  9  M.  789  ;  Mac- 
kintosh V,  Boss,  7th  Dec.  1875,  8  R 
282. 

(n)  Chisholm  v,  Marshall,  17th  Jan. 
1874,  1  R  888. 

(o)  Laidlaw  v,  Wilson,  24th  Not. 
1874,  2  R.  148.  The  proof  here  was 
taken  before  an  Inner  House  judge ; 
Lord  Ormidale  dissented,  the  course 
taken  making  appeal  to  the  House  of 
Lords  competent  on  the  facts.  In 
Ewing,  wpiu,  note  {k),  the  case  was 
remitted  to  a  Lord  Ordinary  to  take 
the  proof. 
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19.  Appeal  on  Ckmtixigency.— When  there  are  two  actions, 
one  in  the  Court  of  Session  and  one  in  the  Sheriff  Court,  so 
connected  with  each  other  that  had  they  both  been  in  the 
inferior  Court  they  would  have  been  conjoined,  the  action  in 
the  inferior  Court  may  be  removed  to  the  higher  Court,  and 
conjoined  with,  or  conducted  alongside  of,  the  action  there 
depending.  The  circumstances  in  which  it  is  proper  that 
actions  should  be  conjoined  have  already  been  considered.Q>) 
When  a  party  desires  to  remove  an  action  on  this  ground  of 
"contingency"  to  the  Court  of  Session,  he  must  get  from  the 
Sheriff- Clerk  a  certified  copy  of  the  pleadings  that  have  been 
lodged,  and  of  the  interlocutors  pronounced  in  the  cause. 
This  copy  he  must  lay  before  the  Lord  Ordinary,  or  before  the 
Division  before  which  the  Court  of  Session  process  is  depend- 
ing. If,  upon  consideration  of  this,  the  Lord  Ordinaiy  or 
Court  think  that  there  is  contingency  between  the  processes,  a 
warrant  may  be  granted  to  enable  the  Sheriff-Clerk  to  trans- 
mit the  inferior  Court  process  to  the  superior  Court.(g')  The 
decision  of  the  Lord  Ordinary  or  of  the  Court  is  final,  but  if 
the  motion  be  refused,  it  may  be  renewed  by  either  party 
at  a  subsequent  stage,  (r) 

(p)  Supra,  p.  262.  (r)  81  &  82  Vict  c.  100,  §  75. 

{q)  81  &  82  Vict.  c.  100,  §  74. 
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CHAPTER  III. 


OF  SUSPENSIONS  AND  REDUCTIONS. 


SUSPENSIONS. 

1.  When  StAspeniion  competenL 

2.  FroceedingB  in  Suspension. 


BBDUCnONS. 

3.  When  Bedueiion  compeUnL 

4.  Proceedings  in  Eeduction 


SUSPENSIONS 

1.  When  Suspension  competent— After  extract,  or  after  the 
lapse  of  six  months  mthout  extract,  review  by  presenting  an 
appeal  becomes  incompetent ;  but  in  certain  cases  may  still  be 
obtained  by  presenting  a  note  of  suspension.  If  an  appeal 
have  been  taken  and  disposed  of,  even  though  it  may  have 
been  dismissed  without  a  judgment  on  the  merits,  a  second 
application  for  review,  made  by  presenting  a  note  of  suspension, 
is  incompetent  (a) 

The  £25  limit  of  value  applies  to  suspension  as  well  as  to 
appeals,  and  under  the  same  restrictions.  (6) 

Suspension  is  competent  where  the  decree  of  the  Sheriff 
Court  contains  any  order  for  the  payment  of  money — not 
being  merely  expenses(c)^-or  for  the  performance  of  any  act 
on  which  execution  is  competent  against  the  property  or  person 
of  the  debtor,  (d)  Interim  decrees  for  payment  of  money  may 
be  suspended  in  the  same  way  as  final  decrees ;  and  although  it 


(a)  Watt  V,  Foyn,  iRt  Nov.  1879, 
7  R.  126  )  Mackenzie  v.  North  British 
Railway  Co.,  22nd  Nov.  1879,  17 
'S.  L.  R.  129,  and  7  R.  128. 

(6)  16  &  17  Vict.  c.  80,  §  22,  supra, 


Chap.  n.  art  1,  p.  568. 

(c)  Simpaon  v.  Young,  8th  July,  1852* 
14  D.  990. 

{d)  Mackay*8  Practice  in  the  Court  of 
Seaaion,  vol.  ii  p.  482. 
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is  expressly  provided  that  no  other  kind  of  interim  decree  can 
be  reviewed  until  the  final  judgment  has  been  given,  (0) 
the  Court  of  Session  have  held  that  they  were  entitled,  when 
they  saw  cause,  to  suspend  execution  of  a  decree  ad  factum 
prcBstamd/wm,  till  such  time  as  the  complainer  could  com- 
petently bring  the  merits  before  them.(/)  The  reasons  for 
this  decision  apply  equally  to  the  case  of  an  interim  interdict 
being  granted ;  for  the  consequences  of  ordering  a  person  not 
to  do  a  thing  may  be  as  injurious  as  an  order  obliging  him  to 
do  something.(^) 

Suspension  is  also  the  proper  mode  of  review  in  actions 
where  the  extract  is  issued  without  giving  time  to  appeal,  and 
in  those  cases  where  the  warrant  issues  at  once.  To  the  first 
class  belong  removings  and  ejections  \(h)  and  to  the  second 
warrants  pronounced  in  petitions  for  law-burrows ;  (i)  and  against 
an  abscondiug  debtor.  (;*) 

Suspension  is  incompetent  where  the  debtor  has  imple- 
mented the  decree,  even  in  those  cases  in  which  suspension  is 
otherwise  the  appropriate  mode  of  appeal.  In  this  connection, 
implement  is  used  in  its  ordinary  sense,  and  not  in  the  wider 
sense  in  which  it  is  used  in  reference  to  reponing  against 
decrees  pronounced  in  absence.  Where  the  debtor  is  in  prison, 
the  suspension  is  called  a  suspension  and  liberation ;  and  the 
implement  which  precludes  suspension  occurs  only  where  a 
debtor  neglects  to  complain  to  the  Court  of  Session  till  the 

(<)  16  k  17  Vict  c.  80,  §  24.  (h)  6  Geo.  IV.  a  120,  §  44.    81  &  32 

(/)  Wilson  V.  Bartholomew,  7th  July,  Vict,  a  100  (§§  64  and  65)  does  not 

1860,  22  D.  1410.  repeal  this  ;  Fletoher  v,  Davidson,  3rd 

{g)  Where   interdict   ad  interim  is  Nov.  1874,  2  R.  71 ;    Ross  v.  Brims, 

refused,  the  complainer  can  (at  no  great  14th  March,  1878, 15  S.  L.  R.  488. 

loss)  practically  obtain  a  review  of  the  {%)  See  supra,  p.  452. 

decision  by  abandoning  the  proceedings  {j)  Gases  cited  supra,  Part  III.  Chap. 

before  the  Sheriff  Court  and  renewing  II.  section  xix. 

them  before  the  Court  of  Session. 
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creditor  has  obtained  everything  the  decree  gives  him  on  the 
merits  of  hia  case,  (k) 

2.  Proceedings  in  Suspension. — The  suspension  is  presented 
in  the  Bill  Chamber  of  the  Court  of  Session,  and  the 
suspender  in  the  ordinary  case  is  bound  to  find  caution  there 
to  implement  the  decree,  and  for  expenses,  before  he  will  be 
allowed  to  proceed.  (Q  The  case  is  conducted  under  the  forms 
of  process  in  use  in  the  Court  of  Session.(m)  It  is  a  serious 
defect  in  these  forms  that  the  Court  is  limited  to  the  alternative 
of  simply  sustaining  or  reversing  the  SheriiF's  decree  and  can- 
not amend  it.(n) 

REDUCTIONS. 

3.  When  Reduction  competent— Where  suspension  is 
incompetent,  and  in  other  cases,  should  the  complainer 
prefer  it,  there  is  the  remedy  of  reduction,  (o)  Reduction  is 
the  appropriate  remedy  when  a  decree  of  absolvitor  with 
expenses  has  been  pronounced. (p)  The  £25  limit  of  value 
is  still  applicable.  (^)  There  seems  no  limit  as  to  time,  but 
there  should  be  no  undue  or  unavoidable  delay. 


4.  Proceedings  in  Reduction. — The  pursuer  of  the  action 
is  not  bound  to  find  caution ;  and  the  bringiug  of  the  action 


{k)  M'DougaU  v.  Gait,  30th  June, 
1868,  1  M.  1012.  The  complainer  was 
ordained  in  the  Sheriff  Court  to  remove 
and  payjexpenses.  He  did  not  pay,  but 
he  removed.  Suspension  was  held 
incompetent. 

(I)  Juratory  caution  is  sometimes 
received  $  Logan  v.  Weir,  16th  July, 
1870>  8  M.  1009. 

(m)  1  &  2  Vict.  c.  86  ;  A.  a,  regul- 
ating  proceedings   in    Bill    Chamber, 


24th  Dec.  1838 ;  81  &  82  Vict  c.  100, 
§90: 

(n)  Lyon  v.  Irvine,  ISth  Feb.  1874, 
1  R.  513. 

(o)  Secular  r.  M'Laughlan,  29th 
March,  1864,  2  M.  965  ;  M'Leod  v. 
CoUie,  9th  Nov.  1869,  42  S.  Jur.  62. 

(p)  Whyte  V.  Vallance,  14th  Feb. 
1835,  18  S.  470. 

(5)  16  &  17  Vict.  c.  80,  §  22,  wtpra, 
Chap.  XL  art.  1,  p.  563. 
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does  not  stay  execation.(r)  The  oondufiOD,  which  is  framed 
with  the  usual  superfluity  of  technical  tenns,  asks  to  have  the 
Sheriff  Court  proceedings  quashed.  The  action  is  conducted 
in  all  respects  like  any  other  action  of  reduction  in  the  Court 
of  Se88ion.(s) 

(r)  Holmeiv.TaflBe,19t]i  June,  1828,  (<)  ICm^j's  P^aetioe,  toL  n.  p.  U5. 

6  8.894. 
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CHAPTER  IV. 

OF  REVIEW  OF  SMALL-DEBT  COURT  DECISIONS. 


1.  What  Beview  eomj^etent 

2.  Beviewing  TrtbtmdL 

3.  Mode  of  taking  Appeal. 


4.  JurUdiction  of  Statutory  Tribunal 
privaiive. 


1.  What  Review  competent— The  right  of  review  in  the 
Small-Debt  Court  is  of  a  limited  kind.  There  is  no  review 
upon  the  merits,  whether  the  decision  be  wrong  in  point  of 
fact  or  in  point  of  law.  (a)  The  review  is  limited  to  com- 
plaints founded — (1)  on  the  ground  of  corruption  or  malice 
and  oppression  on  the  part  of  the  Sheriff;  (2)  on  such 
deviations  in  point  of  form  from  the  statutory  enactments  as 
the  reviewing  Court  shall  think  either  took  place  wilfully,  or 
prevented  substantial  justice  from  having  been  done;  and 
(3)  on  incompetency,  including  defect  of  jurisdiction  of  the 
Sheriffi(6) 

2.  Beviewing  TribnnaL— The  provisions  of  the  Small-Debt 
Act  as  to  the  grounds  on  which  review  is  competent  are  very 
much  the  same  as  those  which  the  common  law  would  have 
made  had  there  simply  been  a  provision  that  the  judgment  of 
the  Sheriff  Court  should  be  final ;  but  the  Act  goes  fisurther, 
and  provides  a  special  reviewing  tribunal.  The  person  con- 
ceiving himself  aggrieved  must  bring  the  case  by  appeal  before 

(a)  1  Vict  0.  41,  §  80.  "inoompetency,"  see  Allison  v.  Bahnain, 

(6)  Jhid.  I  81.     As  to  me*iiing  of      26th  Oct  1882, 10  R.  (J.  C.)  12. 
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the  next  Ciicait  Court  of  Justiciary,  or,  where  there  are  no 
Circuit  Courts,  before  the  EQgh  Court  of  Ju8ticiai7.(c) 

• 

3.  Mode  of  taUng  Appeal— The  appeal  may  be  taken  in 
open  Court  at  pronouncing  decree,  or  within  ten  days  thereafter. 
The  appeal  is  in  writing,  lodged  in  the  hands  of  the  Gerk  of 
Court.  Within  the  same  time  a  copy  must  be  served  on  the 
opposite  party,  or  at  his  dwelling-place,  or  on  his  agent.  This 
service  obliges  the  respondent  to  appear  at  the  first  Circuit 
Court((2)  or  High  Court  (as  the  case  may  be),  held  at  least 
fifteen  days  after  such  service.  The  appellant,  on  entering  the 
appeal,  must  lodge  a  bond,  signed  by  a  sufficient  cautioner,  that 
he  wm  abide  by  the  judgment  of  the  Justiciary  Court,  and  pay 
such  costs  as  it  shall  award.  The  Sheriff-Clerk  is  answerable 
for  the  sufficiency  of  this  cautioner.  If  documents  have  been 
used  in  evidence  in  the  Small-Debt  Court,  which  the  appellant 
desires  to  use  in  the  Court  of  Appeal,  he  must  ask  the  Sheriff 
to  initial  them  ;  and,  in  the  same  way,  he  must  ask  the  Sheriff 
to  write  on  the  summons  the  name  of  any  witness  examined  in 
the  cause  to  whose  evidence  he  intends  to  refer.  Unless  the 
appellant  consign  the  sum  and  expenses  decerned  for,  there  is 
no  stay  of  execution.  («) 

The  Circuit  Court  may  send  ("certify'')  the  case  to  the 
High  Court  of  Justiciary ;(/)  and  either  Court  may  remit  the 
case  to  the  Sheriff,  with  instructions,(g)  or  to  the  Court  of 
Session,  for  disposal  (0) 

(c)  1  Viot  e.  41,  §  81.  6th  Jan.  1844,  2  Broun,  9. 

{d)  The   additioud   Ciicoit   Conrts  («)  1  Vict  o.  41,  §  81. 

recently  institnted  have  the  same  juris-  (/)  UmL  ;  20  Geo.  II.  a  43,  ^  84, 

diction  as  the  others,  the  only  exception  85,  and  86. 

being  the  Glasgow  December  Circuit,  {g)  Glass  v.   Laughlin,   10th   Nov. 

which  is  expressly  limited  to  criminal  1876,  4  R.  108. 

business ;  Sinclair  v.  HoUis,  9th  Nov.  (z)  Buireli  v.  Foster,  2  Nov.  1868,  1 

1881,  9  R.  J.  C.  1 ;  Davidson  v.  Gray,  Coup.  108. 
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4.  Jurisdiction  of  Statutory  Trilnmal  privatiye.— The 

jurifldiction  thus  conferred  on  the  Justiciary  Court  is  privative, 
and  any  peison  aggrieved  by  the  decree  of  the  Sheriff  in  the 
Small-Debt  Court  can  appeal  only  to  this  Court.  It  has 
frequently  been  decided  that  the  Court  of  Session  has  no  juris- 
diction in  such  cases,(A)  unless,  indeed,  the  proceedings  have 
been  "  fundamentally  null  and  illegal "(i)  A  distinction  has 
also  been  taken  between  the  case  of  a  complaint  against  a 
decree  and  a  complaint  against  something  done  subsequently 
to  the  decree ;  and  it  has  been  held  that  jurisdiction  to  deal 
with  the  latter  case  has  not  been  restricted  to  the  statutory 
tribunal  Thus,  where  a  party  who  admitted  the  Sheriff's  decree 
to  be  correct,  but  alleged  that  the  Sheriff-Clerk  had  altered 
the  extract  after  issuing  it,  and  had,  without  any  authority, 
inserted  a  larger  sum,  the  Court  of  Session  held  that  they 
had  power  to  reduce  the  vitiated  extract  of  the  decree,  (y) 
On  the  same  principle,  it  was  held  that  a  warrant  which 
followed  the  decree,  but  on  too  short  a  charge,  could  be 
reduced.  (A;)  And  where  the  proceedings  were  all  regular 
except  the  poinding,  which  it  was  said  was  done  recklessly, 
an  action  of  reduction  was  thought  to  be  so  clearly  com- 


(A)  Graham  v.  Mackay,  18th  March, 
1848,  6  BeU*8  App.  Ca.  214 ;  Lowden's 
TruBteeB  v.  FatuUo,  17th  Dec  1846,  9 
D.  281 ;  Miller  v.  Henderson,  2nd  Feb. 
1850, 12  D.  666 ;  Lennon  v.  Tolly,  12th 
July,  1879,  6  R  1258. 

{%)  ManBon  v.  Smith,  8th  Feb.  1871, 
9  M.  492.  The  illegality  here  con- 
BiBted  in  the  Clerk  of  Court  having 
acted  in  a  suit  in  which  he  was  inter- 
ested. 

ij)  Mnrchie  v.  Fairbaira,  22nd  May, 


1863,  1  M.  800  (Lord  Deas  dissented). 
See  also  Scott  v,  Letham,  supra,  p.  506, 
note  ((2),  where  effect  was  given  to  the 
distinction  between  "an  appeal  against 
a  decree  '*  and  ''  a  question  as  to  the 
regularity  of  the  process  of  execution," 
— ^the  jurisdiction  of  the  Court  of 
Session  being  sustained  in  the  latter 
case. 

{k)  Shiell  V.  Mossman,  7th  Nov.  1871 
10  M.  68. 
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petent  that  no  objection  to  its  competency  vms  n]8ed.(Z) 
The  exceptions  are  going  bi  towards  eating  np  the  role, 
and  towards  snbstituting  an  expensive  form  of  reiriew  for  the 
inexpensive  one  originally  contemplated. 

(0  LeCoBte  v.  DooglM,  Ut  Dec  1880,  8  K  175. 
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CHAPTER  V. 

OF  SPECIAL  PROVISIONS  FOR  REVIEW. 

1.  Debtt-Becovery  Court,  \  2.  Other  Special  Provisions  for  Beview, 

L  Debts -Eecovery  Ooiirt.— In  the  Debts-Recovery  Court 
special  provisions  are  made  for  regulating  appeals.  It  affords 
the  only  instance  *  in  which  it  is  necessary  to  appeal  from 
Sheriff-Substitute  to  principal  Sheriff  before  going  to  the  Court 
of  Session,  (a)  Where  the  cause  exceeds  the  value  of  £25 
sterling,  (6)  either  party  may  appeal  from  the  principal  Sheriff's 
judgment  to  either  of  the  Divisions  of  the  Court  of  Session. 
The  appeal  must  be  taken  within  eight  days,  or  in  cases  from 
Orkney  and  Shetland,  within  sixteen  days,  and  is  taken  by 
engrossing  on  the  interlocutor  sheet  a  note  of  appeal  signed  by 
the  appellant  or  his  agent.  The  Sheriff-Clerk  must  forthwith 
transmit  the  process  to  one  of  the  principal  clerks  of  the 
Division.  After  this  has  been  done,  the  appellant  must 
(within  ten  days  if  the  Court  is  sitting,  or  on  the  third  day 
of  its  next  session)  enrol  the  cause  by  written  note.  Should 
he  fail  to  enrol,  the  cause  is  retransmitted  to  the  Sheriff 
Court.(c)     Should  he  enrol,  he  must  intimate  the  enrolment 

(a)  80  &  31  Vict  a  96,  §§  11, 13.  M'Gregor,  23id  Sept  1868,  1  Couper 

(&)  If  the  cause  is  Tinder  £26,  thete  J.  C.  92.     See  sujpra,  p.  562,   note 

seems  to  be  an  appeal  to  the  Court  of  (a). 

Justiciazy  on  the  grounds  competent  (e)  Baud  v.  Field,  4th  June,  1869, 

in  the  Small-Debt  Court;    Stewart  v.  7  M.  862. 
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by  letter  to  the  respondent  or  his  agent;  and  on  the  cause 
being  called,  the  Court  give  such  orders  as  to  printing  papers 
as  they  think  fit ;  and  then  the  case  is  sent  to  the  Sununaiy 
Debate  Roll.  When  the  case  is  heard,  the  Court  of  Session 
has  power  to  order  the  evidence  to  be  taken  anew,  or  addi- 
tional evidence  to  be  taken  by  the  Sheriff,  with  such  directions 
as  shall  seem  right.  If  they  do  not  think  this  necessary,  they 
may  affirm,  or  alter,  or  pronounce  such  other  judgment  as 
shall  seem  just.  They  may  either  remit  to  the  Sheriff  to 
decern  anew — so  that  the  decree  may  be  extracted  from  the 
Sheriff  Court— or  pronounce  a  decree  eztractable  in  the 
Supreme  Couxt.(d) 

2.  Other  Special  ProvisionB  for  BeTiew.— The  modes  of 
appealing  against  decisions  pronounced  in  applications  for 
the  Service  of  Heirs,(e)  and  under  the  Ecclesiastical  Build- 
ings and  Glebes  Act,(/)  and  under  the  Entail  Amendment 
Act,(g)  have  been  noticed  in  connection  with  the  subjects 
themselves. 

[d)  80  &  31  Vict  c.  96,  §§  12,  18,  illegal;    Samael   v.  Mackenzie,   29th 

and  14.   Suspension,  thoagh  not  a  com-  Nov.  1876,  4  R.  187. 
petent  mode   of  appealing  against  a  (e)  Supra,  pp.  587  and  538,  art  7 

debt-recovery  decree,  may  be  nsed  if  and  9. 
something  has  happened  rince  the  date  (/)  Supra,  p.  413,  art  4. 

of  the  decree  making  its  enforoement         {g)  Supra,  p.  424,  art  6. 
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ACTS  OF  PARLIAMENT  AND  SEDERUNT. 


PART  I. 

ORDINARY  COURT— GENERAL  ACTS. 

11  Geo,  IV.  Jk  1  Will  IV.  c.  69.— An  Act  for  uniting  the 
benefits  of  Jury  Trial  in  Civil  Causes  with  the  ordinary 
jurisdiction  of  the  Court  of  Session,  and  for  making 
certain  other  alterations  and  reductions  in  the  Judicial 
Establishments  of  Scotland. — 23rd  July,  1830. 

21.  [Transference  of  Admiralty  Jurisdiction.}— And  whereas  all  maritime 
causes  may  now  be  brought  by  review  before  the  Court  of  Session,  and 
many  causes  formerly  heard  and  determined  by  the  High  Court  of  Admiralty 
are  now  remitted  to  the.  Jury  Court :  And  whereas  the  Court  of  Justiciary 
holds  a  cumulative  jurisdiction  with  the  High  Court  of  Admiralty  as  to  all 
crimes  competent  to  be  tried  by  the  High  Court  of  Admiralty  :  And  whereas 
it  has  become  unnecessary  and  inexpedient  to  maintain  any  separate  court 
for  maritime  or  Admiralty  causes;  be  it  therefore  enacted  that  the  High 
Court  of  Admiralty  be  abolished,  and  that  hereafter  the  Court  of  Session 
shall  hold  and  exercise  oniginal  jurisdiction  in  all  maritime  civil  causes  and 
proceedings  of  the  same  nature  and  extent  in  all  respects  as  that  held  and 
exercised  in  regard  to  such  causes  by  the  High  Court  of  Admiralty  before 
the  passing  of  this  Act ;  and  all  applications  of  a  summary  nature  connected 
with  such  causes  may  be  made  to  the  Lord  Ordinary  on  the  Bills  :  Provided 
always  that  all  such  causes,  not  exceeding  the  value  of  twenty-five  pounds 
693  2  Q 
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sterlings  shaR  be  institated  and  carried  on  in  the  first  instance  before  an 
inferior  ooort,  in  the  manner  directed  and  with  the  exceptions  specified  in 
an  Act  of  the  Pailiament  of  SeoUand^  passed  in  the  year  sixteen  hnndred  and 
seventy-two,  intituled  An  Act  coneeming  the  regvlatum  of  the  judxeatoriet, 
(1672,  c.  40.) 

22.  [Sheriffi  to  ha/oe  jurUdidion  in  marUime  catues.] — And  be  it  enacted 
that  the  Sherifb  of  SeaUand  and  their  Substitutes  shall,  within  their  respec- 
tive sheriffdoms,  including  the  navigable  rivers,  ports,  harbours,  creeks, 
shores,  and  anchoring-giounds  in  or  acyoiniog  such  sheriffdoms,  hold  and 
exercise  original  jurisdiction  in  aR  maritime  causes  and  proceedings,  dvR  and 
criminal,  including  such  as  may  apply  to  persons  residing  furth  of  SeoUandy 
of  the  same  nature  as  that  heretofore  held  and  exercised  by  the  High  Court 
of  Admiralty. 

23.  [MarUime  coatee  to  he  tried  in  tame  manner  at  other  cautet,] — And 
be  it  enacted  that  the  finding  of  caution  and  using  of  arrestment  heretofore 
observed  in  the  High  Court  of  Admiralty,  and  aR  regulations  relative  thereto, 
may  be  enforced  in  the  foresaid  courts  respectively ;  and  maritime  causes 
may  be  heard  and  determined  by  the  Sheriff  according  to  the  same  modes  and 
rules  which  are  appUcable  in  the  Sheriff  Court  to  causes  not  mantime, 
including  the  mode  prescribed  in  an  Act  passed  in  the  tenth  year  of  the  reign 
of  his  late  Majesty  King  Oeorge  the  Fourth,  intituled  An  Act  for  the  mjore 
effectual  recovery  oftmall  debttf  and  for  diminithing  the  expentet  of  litigation 
in  cautet  of  emaU  amount  in  the  Sheriff  Courtt  in  Scotland  (10th  Geo.  IV. 
c.  55) ;  and  the  sentences,  interlocutors,  and  decrees  pronounced  by  Sherifi 
in  maritime  causes  shall  be  subject  to  review  by  the  Courts  of  Session  and 
Justiciary  respectively  in  the  same  way  and  manner  in  which  sentences, 
interlocutors,  and  decrees  of  Sheriffs  in  similar  causes  not  maritime  are  sub- 
ject to  review  at  present,  and  not  otherwise  :  Provided  always  that  it  shall 
not  be  competent  to  the  Sheriff  to  try  any  crime  committed  on  the  seas  of  a 
nature  which  it  would  not  be  competent  for  that  judge  to  tiy  if  the  crime 
bad  been  committed  on  land. 

24.  [Provition  uihen  couniiet  are  teparated  by  waUr.] — And  be  it  enacted 
that  where  counties  are  separated  from  each  other  by  a  river,  or  by  a  firth 
or  estuary,  the  Sheriffs  of  the  counties  adjoining  to  the  sides  thereof  shaU 
have  a  cumulative  jurisdiction  oVer  the  whole  intervening  space  so  occu- 
pied by  water :  Provided  always  that  the  pursuer  of  aU  civil  cases  shall, 
where  such  cumulative  jurisdiction  applies,  bring  the  cause  before  the  Sheriff 
of  that  county  within  which  the  defender  may  reside ;  and  it  is  provided 
that  where  there  are  several  defenders  in  the  same  cause,  residing  in  different 
counties,  the  same  rules  shaR  apply  in  regard  to  the  citation  of  the  whole  of 
such  defenders  before  the  same  Sheriff  Court  which  are  observed  in  similar 
circumstances  with  respect  to  causes  not  maritime ;  and  it  is  provided  further 
that  Sheriffs  sbaR  respectively  have  power  to  remit  such  causes  from  their 
own  court  to  that  of  another  Sheriff  oh  eontingentiamf  or  for  other  sufficient 
cause. 
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27.  [Sheriff-Clerks  to  custas  clerks  to  Sheriffs  in  maritime  causes,] 

32.  [Actions  of  aliment.] — ^And  it  is  further  enacted  that  actions  of 
aliment  may  be  instituted,  heard,  and  determined  in  any  Sheriff  Court  of 
Scotland. 

33.  [Consisloridl  actions  to  he  insUttUed  in  the  Court  of  Session,] — And 
be  it  enacted  that  all  actions  of  declarator  of  marriage,  and  of  nullity  of 
marriage,  and  all  actions  of  declarator  of  legitimacy  and  of  bastardy,  and 
all  actions  of  divorce,  and  all  actions  of  separation  ii  mensd  et  thoro,  shall 
be  competent  to  be  brought  and  insisted  on  only  before  the  Court  of 
Session.* 


1  &  2  Vict.  c.  1 1 4. — An  ACT  to  amend  the  Law  of  Scotland 
in  matters  relating  to  Personal  Diligence,  Arrestments,  and 
Poindings. — 16th  August,  1838. 

Whereas  it  is  expedient  to  improve  the  form  and  to  diminish  the  expense 
of  the  diligence  of  the  law  in  Scotland  against  the  persons  of  debtors,  and 
to  amend  the  law  as  to  the  diligence  of  arrestment  and  poinding:  Be  it 
therefore  enacted,  &a 

[Extracts  of  Court  of  Session,  Teind  Court,  and  Court  of  Justiciary  decrees 
to  contain  toarrant  to  arrest,  charge,  and  poind,] 

2.  [Competent  to  arrest] 

3.  [Competent  to  charge.    Officers  execution.] 
4  [Competent  to  poind.] 

5.  [Execution  to  be  registered^  and  to  have  the  effect  of  denunciation  and  to 
accumulate  interest.] 

6.  [Extract  and  execution  with  certificate  of  registration  to  be  presented  in 
the  BUI  Chamber  for  warrant  to  imprison.] 

7.  [Execution  at  the  instance  of  a  person  acquiring  right  to  extract.] 

8.  [Letters  of  homing  may  be  issued  as  form>erly,  but  no  expenses  exigible. 
Extras  in  terms  of  this  Act  may  be  obtained  where  extracts  issued  prior 
to  its  commencement.] 

9.  [Extracts  of  Sheriffs  decrees,  dkc.,  to  contain  warrant  to  arrest,  charge, 
poind,  and  open  shut  and  lockfast  places.] — ^And  be  it  enacted.  That  from  and 
after  the  said  thirty-first  day  of  December,  where  an  extract  shall  be  issued  of 
any  decree  or  act  pronounced  or  to  be  pronounced  by  any  Sheriff,  or  of  a 
decree  proceeding  upon  any  deed,  decree-arbitral,  bond,  protest  of  a  bill, 

*  The  Act  13  &  14  Vict.  c.  86  (to  of  bastardy,  and  to  actions  of  divorce, 
facilitate  procedure  in  Court  of  Session)  and  to  actions  of  separation  a  mensd  et 
enacted  and  declared  (§  16)  that  all  the  thoro,  are  and  shall  be  applicable  to 
provisions  of  the  above  Act  "  applicable  actions  of  adherence,  and  aal  other  con- 
to  actions  of  declarator  of  marriage,  sistorial  actions  though  not  specially 
and  of  nullity  of  marriage,  and  to  mentioned  in  the  said  recited  Act." 
actions  of  declarator  of  legitimaqy  and 
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promiBsoiy-note,  or  banker's  note,  or  upon  any  other  obligation  or  document 
on  which  execution  may  competently  proceed,  recorded  in  the  Sheriff  Court 
bookfly  the  extractor  shall,  in  terms  of  the  schedule  (Number  6)  hereunto 
annexed  (or  as  near  thereto  as  circumstances  will  permit),  insert  therein  a 
warrant  to  diarge  the  debtor  or  obligant  to  pay  the  debt  or  perform  the 
obligation  within  the  days  of  chaige,  under  the  pain  of  poinding  and 
imprisonment  and  to  arrest  and  poind  according  to  the  present  practice,  and, 
if  need  be  for  the  purpose  of  poinding,  to  open  shut  and  lockfast  places  ; 
which  extract  shall  be  subscribed  and  prepared,  in  other  respects  as 
extracts  are  at  present  subscribed  and  prepared,  and  for  which  extracts  no 
higher  fees  shall  be  exigible  than  those  which  are  payable  as  by  law  estab- 
lished ;  and  where  an  extract  has  been  issued  from  the  books  of  the  Sheriff 
before  the  commencement  of  this  Act,  it  shall  be  competent  for  the  person  in 
whose  favour  such  extract  has  been  issued,  or  the  person  having  right  thereto, 
to  obtain  an  extract  in  terms  of  this  Act,  or  a  warrant  subjoined  to  the 
former  extract  in  terms  of  the  said  schedule  (Number  6),  and  to  prosecute 
diligence  thereon  agreesbly  to  the  provisions  hereof. 

10.  [Execution  tp  be  registered,  and  to  accunwlate  intereet.] — ^And  be  it 
enacted,  That  it  shall  be  lawful  by  virtue  of  such  extract  to  chai^  the 
debtor  or  obligant  therein  mentioned  to  pay  the  sums  of  money  or  to  perform 
the  oUigation  therein  specified  within  the  days  of  charge,  under  pain  of 
poinding  and  imprisonment,  and  the  officer  executing  the  same  shall  return 
an  execution  in  terms  of  the  said  schedule  (Number  2),  or  as  near  to  the 
form  thereof  as  circumstances  will  permit ;  and  it  shall  be  competent  at  any 
time  within  year  and  day  after  a  chaige  has  expired  to  present  the  extmct 
and  execution  of  charge  to  the  derk  of  the  Sheriff  Court  from  which  the 
extract  has  been  issued,  who  shall  thereupon  record  the  execution  in  the 
register  of  homings  kept  by  him,  and  state  therein  the  name  and  designation 
of  the  person  by  whom  the  extract  and  execution  were  presented  and  the 
date  of  presentation ;  which  registration  shall  have  the  same  effect  as  if  the 
debtor  or  obligant  had  been  denounced  rebel  in  virtue  of  letters  of  homing, 
and  the  said  letters  with  the  executions  of  charge  and  denunciation  had  been 
recorded  according  to  the  forms  now  in  use,  and  shall  have  the  effect  to 
accumulate  the  debt  and  interest  into,  a  capital  sum  whereon  interest  shall 
thereafter  become  due. 

11.  [Extract  and  exectUion  with  certificate  of  registraiioti  to  be  presented  in 
Sheriff  Court  for  tcarrant  to  imprison,] — ^And  be  it  enacted,  That  on  the 
execution  being  so  recorded  the  Sheriff-Clerk  shall  write  upon  the  extract 
and  upon  the  execution  (if  it  be  written  on  paper  apart)  a  certificate  of  the 
registration  thereof,  which  he  shall  date  and  subscribe,  in  terms  of  the 
schedule  (Number  7)  hereunto  annexed  (or  as  near  thereto  as  circumstances 
will  permit) ;  and  if  warrant  to  imprison  be  desired,  the  creditor  or  a  procur- 
ator of  court  shall  endorse  and  subscribe  on  the  said  extract  a  minute  in  the 
terms  of  the  schedule  (Number  8)  hereunto  annexed  (or  as  near  to  that  form 
as  circumstances  will  permit)  ;  and  the  said  clerk  shall,  if  there  be  no  bwful 


Pari  I.]  PERSONAL  DILIGENCE  ACT,  1838.  597 

cause  to  the  contrary,  write  on  the  extract  this  deliyeranoe,  '*  Fiat  tU  petUwy' 
and  shall  date  and  suhscribe  the  same  ;  and  it  shall  be  lawful  by  Yirfcne  of 
the  said  extract  and  deliverance  to  search  for,  take,  apprehend,  imprison, 
and,  if  necessary  for  that  purpose,  to  open  shut  and  lockfast  places  as  afore- 
said ;  and  magistrates  and  keepers  of  prisons  are  hereby  authorised  and 
required  to  receive  into  and  detain  in  prison  the  person  of  the  debtor  or 
obligant  till  liberated  in  due  course  of  law,  in  like  manner  as  if  letters  of 
caption  had  been  issued  under  the  signet 

12.  [Execution  at  the  instance  of  a  person  aeguiring  right  to  the  extraeU]— 
And  be  it  enacted.  That  where  any  person  has  acquired  rig^t  to  an  extract 
of  a  deoree  or  act  of  the  Sheriff  -he  may  present  to  the  Sheriff-Clerk  the 
extract,  with  the  execution  of  charge  (if  a  charge  shall  have  been  given),  and 
certifi(»te  of  registration  (if  the  same  shall  have  been  registered),  and  a 
minute  endorsed  on  the  extract  in  the  form  of  the  schedule  (Number  9) 
hereunto  annexed  (or  as  near  thereto  as  drcnmstanoes  will  permit),  subscribed 
by  him  or  a  procurator  of  court,  witli  the  assignation,  confirmation,  or  other 
legal  evidence  of  the  acquired  right,  praying  for  authority  (as  the  case  may 
be)  to  arrest^  charge,  poind  the  effects  of,  or  (as  the  case  may  be)  to  imprison 
the  said  debtor  or  obligant,  and  open  shut  and  lock&st  places ;  and  the  clerk 
shall,  if  there  be  no  lawful  cause  to  the  contrary,  write  on  the  extract  this 
deliverance, "  Fiat  ut  petttv^^**  and  he  shall  date  and  subscribe  the  same,  and 
endorse  the  same  date  on  the  documents  produced,  and  subscribe  with  his 
initials  the  date  so  endorsed  ;  and  the  extract^  with  such  deliverance,  shall 
be  a  warrant  to  arrest,  charge,  poind,  and  open  shut  and  lockfast  places,  or 
(as  the  case  may  be)  to  search  for,  take,  apprehend,  and  imprison  as  aforesaidi 
at  the  instance  of  such  person. 

13.  [Warrant  of  concwrrenee  to  charge^  arrest^  and  poind.] — ^And  be  it 
enacted.  That  where  a  debtor  or  obligant  is  or  his  moveables  are  within  the 
territory  of  any  other  Sheriff  than  the  Sheriff  from  whose  books  such  extract 
shall  be  lawfully  issued,  it  shall  be  competent  to  present  the  extract  in  the 
Bill  Chamber  of  the  Court  of  Session,  or  in  the  court  of  the  Sheriff  within 
whose  jurisdiction  the  debtor  or  obligant  is,  or  his  moveables  are,  with  a 
subscribed  minute  endorsed  thereon  in  terms  of  the  schedule  (Number  10) 
hereunto  annexed  (or  as  near  thereto  as  circumstances  will  permit),  praying 
for  the -authority  and  concurrence  of  the  Lords  of  Council  and  Session,  or  of 
the  said  Sheriff  (as  the  case  may  be),  to  arrest,  charge,  and  poind  the  move- 
ables of  the  said  debtor  or  obligant^  and  to  open  shut  and  lock&st  pkoes,  all 
in  terms  of  the  warrant  in  the  said  extract ;  and  if  there  be  no  lawful  cause 
to  the  contrary,  the  clerk  in  the  Bill  Chamber,  or  the  Sheriff-Clerk  (as  the 
case  may  be)  shall  grant  authority  accordin^y  by  writing  this  deliverance, 
"  Fiat  ut  petUur"  and  dating  and  subscribing  the  same  ;  and  it  shall  there- 
upon be  lawful  to  arrest,  charge,  poind,  and  open  shut  and  lock&st  phioes,  in 
the  same  manner  as  if  the  said  extract  had  been  originally  issued  bom  the 
books  of  the  Court  of  Session  or  concurring  Sheriff 

14.  [Wairramt  hy  concurring  Sheriff-Cleric  to  imprison.}^Aud  be  it  enacted, 
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That  where  the  debtor  or  obligant  shall  have  been  cbaiged  on  a  warrant  of 
conconence,  and  Uie  ezecation  recorded  in  the  books  of  the  ooBcorring  ooort, 
the  extract  and  ezecation,  with  the  certificate  of  registratbn,  and  a  minute 
in  terma  of  the  said  schedole  (Nomber  4)  hereonto  annexed  (or  as  near 
thereto  as  ciicomstanoes  will  permitX  endorsed  thereon,-  may  be  presented 
either  in  the  Bill  Chamber  subscribed  by  a  writer  to  the  signet,  w  in  the 
court  of  the  concurring  Sheriff  subscribed  by  a  procurator  of  court,  praying 
for  authority  to  imprison  as  aforesaid ;  and  if  there  be  no  lawftil  cause  to  the 
contrary,  the  Bill  Chamber  clerk  or  Sheriff-Clerk  (as  the  case  may  be)  shall 
grant  authority  accordingly  by  writing  thereon  this  deliyeranoe,  ^  Fiat  vl 
petUur^  dating  and  subscribing  the  same ;  and  it  shall  thereupon  be  lawful 
to  open  shut  and  lockfiwt  places,  search  for,  take,  apprehend,  and  imprison, 
in  manner  hereinbefore  proTided* 

16.  [Ckmewmmu  to  wa/rraid  of  imprisoiMiieni  granted  in  another  Sheriff 
Court] — ^And  be  it  enacted.  That  where  a  warrant  to  imprison  has  been 
granted  by  any  Sheriff  in  manner  hereinbefore  proyided,  and  where  the 
debtor  or  obligant  is  within  the  territory  of  another  Sheriff,  such  warrant 
may  be  presented,  along  with  the  extract,  execution  of  charge,  and  certifi- 
cate of  registration,  either  in  the  Bill  Chamber  or  in  such  other  Sheriff 
Court,  and  a  minute  in  terms  or  to  the  effect  of  the  said  schedule  (Number  10) 
praying  for  the  authority  and  concurrence  of  the  Lords  of  Council  and 
Session  or  of  the  said  Sheriff  Court  for  executing  the  said  warrant ;  and  if 
there  be  no  lawful  cause  to  the  contrary,  the  derk  in  the  Bill  Chamber  or 
the  Sheriff-Clerk  (as  the  case  may  be)  shall  grant  authority  accordingly  by 
writing  this  deliverance,  ^  Fiat  vt  petitur/'  and  dating  and  subscribing  the 
same ;  and  it  shall  thereupon  be  lawful  to  open  shut  and  lockfiist  places, 
search  for,  take,  apprehend,  and  imprison,  in  the  same  manner  as  if  the  said 
warrant  had  been  originally  granted  by  the  Court  of  Session  or  the  concurring 
Sheriff. 

16.  [Warrant  to  arrett  may  be  introduced  into  eummoneee  before  the  Court 
ofSestunL] 

17.  [Arreetment  ma/y  be  executed  before  executing  the  tutMnone,  but  the 
eumnwni  mud  be  executed  and  called  within  a  limited  period}— And  be  it 
enacted.  That  by  virtue  of  such  warrant  of  arrestment,  and  also  by  virtue  of 
letters  of  arrestment  raised  upon  any  libelled  summons  according  to  the  pre- 
sent practice,  it  shall  be  competent  before  executing  the  warrant  of  citation 
to  arrest  the  moveables,  debts,  and  money  belonging  or  owing  to  the  defender 
until  caution  be  found  as  aforesaid ;  and  such  arrestment  shall  be  effectual, 
provided  the  warrant  of  citation  shall  be  executed  against  the  defender 
within  twenty  days  after  the  date  of  the  execution  of  the  arrestment,  and 
the  summons  called  in  court  within  twenty  days  after  the  diet  of  compear- 
ance, or  where  the  expiry  of  the  said  period  of  twenty  days  after  the  diet  of 
compearance  Halls  within  the  vacation,  or  previous  to  the  first  calling  day  in 
the  session  next  ensuing,  provided  the  summons  be  called  on  the  first  calling 
day  next  thereafter ;  and  if  the  warrant  of  citation  shall  not  be  executed. 
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and  the  summons  called  in  manner  abore  directed,  the  arrestment  shall  be 
nnll,  without  prejudice  to  the  Talidity  of  any  subsequent  arrestment  duly 
executed  in  virtue  of  the  said  warrsnt* 

18.  [ArrutmetUi  agcMut  perwM  fwr(h  of  ihe  Kingdom  to  be  executed  <U 
the  Beeord  Office,}— And  be  it  enacted,  That  from  and  after  the  said  thirty- 
first  day  of  December  it  shall  not  be  competent  to  execute  any  arrestment  as 
in  the  hands  of  a  person  fnrth  of  Scotland  by  service  at  the  market-cross 
of  BdMvrghf  and  pier  and  shore  of  Leith,  but  such  arrestment  shall  be 
executed  by  delivery  of  a  schedule  of  arrestment  at  the  Record  Office  of 
Citations  in  the  Court  of  Session,  which  delivery  shall  be  made  and  the 
schedule  registered  and  published  in  the  same  manner  as  charges  are  directed 
to  be  registered  and  published  by  an  Act  passed  in  the  sixth  year  of  the 
reign  of  His  kte  Majesty  King  George  the  Fourth,  intituled.  An  Ad  for  the 
better  regulating  of  the  Forms  ofProceee  in  the  Courts  of  Law  in  Scotland, 

19.  [Sheriffs  precepts  of  arredment  may  he  executed  vithin  jurisdiction  of 


*  As  to  the  arrestment  of  wages,  see 
1  Viet  c  41,  §  7 ;  8  ft  9  Vict  c.  89, 
printed  ii^ra,  Part  IIL  See  above, 
38  &  84  Vict  a  63,  which  is  in  the  fol- 
lowing  terms : — 

Whereas  great  evils  have  arisen 
through  the  arraBtment  of  wagee  of 
labonrars,  mannfactorers,  artifioeri^  and 
other  workpeople,  and  also  by  the  pro- 
▼irions  relating  to  such  arrestment  in 
the  Act  first  of  Victoria,  chapter  forty- 
one,  and  it  is  desirable  to  remedy  these 
evik: 

Be  it  hereby  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spirit- 
ual and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and 
by  the  authority  of  the  same  : 

1.  [Wages  of  artificers  not  to  be  liable 
to  arrestment  for  debts  eontraeted  trfter 
1st  Jan,  1871.]— That  from  and  after 
the  first  day  of  January,  One  thousand 
eight  himdred  and  seventy-one,  the 
wagee  of  all  labourers,  farm-servants, 
manufacturers,  artifioers,  and  work- 
people shall  cease  to  be  liable  to  arrest- 
ment for  deb&  contracted  subsequent  to 
the  passing  of  this  Act,  save  as  herein- 
after excepted. 

2.  [Limitation  of  liability  of  wages  to 
arrestment,] — If  the  amount  of  wages 
earned  exceeds  twenty  shillings  per 
week,  any  surplus  above  that  amount 
■hall  still  be  liable  to  arrestment  as  be- 
fore the  passing  of  this  Act  but  the 


expense  or  cost  of  any  such  arrestment 
shall  not  be  chargeable  against  the 
debtor  unless  in  virtue  of  such  anest- 
ment  the  arresting  creditor  shall  recover 
a  sum  larger  than  the  amount  of  such 
expense  or  cost 

8.  [As  to  debts  incurred  before  passing 
of  Act.] — No  arrestment  of  wages  shall 
hereafter  attach  more  than  the  amount 
of  any  surplus  above  twenty  shillings 
per  week,  unless  it  shall  be  stated  on 
the  face  of  the  anestment  or  endorsed 
thereon  that  the  debt  in  respect  of 
which  it  ii  used  was  incurred  prior  to 
the  passing  of  this  Act ;  and  sucn  state- 
ment may  be  made  by  a  memorandum 
on  the  arrestment .  subscribed  by  the 
officer  executing  the  same. 

4.  [Act  not  to  affect  decrees  for  alimen- 
tary aUouHinees,  or  for  rates  and  taxesJ] 
— This  Act  shall  in  no  way  affect  arrest- 
ments in  virtue  of  decrees  for  alimen- 
taiy  allowances  or  payments,  or  for 
rates  and  taxes  imposed  by  law ;  bat 
every  arrestment  used  after  the  first 
day  of  January,  One  thousand  eight 
hundred  and  seventy-one,  for  such  ali- 
mentaiy  allowances  or  payments,  or  for 
rates  and  taxes  imposed  by  law,  shall 
set  forth  the  nature  ol  the  debt  for 
which  it  has  been  used,  otherwise  the 
same  shall  not  be  effectual 

5.  [Short  et^.]— This  Act  mi^  be 
cited  as  "  The  Wages  Arrestment  Limi- 
tation (Scotland)  Act"  [1870]. 
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onotiker  Shmff,]  —  And  be  it  enacted,  That  from  and  after  the  said  thirty- 
first  day  of  IkeemJber  a  warrant  or  precept  of  arreatment  granted  by  any 
Sheriff  in  ScoUandj  whether  contuned  in  a  libelled  sommona  or  proceeding 
upon  a  depending  action  or  liqoid  document  of  debt,  may  lawfdlly  be 
executed  within  the  territory  of  any  other  Sheriff,  the  same  being  first 
endorsed  by  the  Sheriff-Clerk  of  such  sheriffdom,  who  is  hereby  required  to 
make  and  date  such  endorsation. 

20.  [Lord  Ordinary  in  ihe  Outer  Houu  may  reeaU  or  redrict  arreatmeatSf 
tutjid  to  revitwJ] 

21.  [Sheriff  fnay  recall  or  rutirid  arrettments,  itibjed  to  reviewJ] — And  be 
it  enacted,  That  from  and  after  the  said  thirty-first  day  of  JOecember  it  shall 
be  competent  for  any  Sheriff  from  whose  books  a  warrant  of  arrestment  has 
been  issued,  on  the  petition  of  the  debtor  or  defender  duly  intimated  to  the 
creditor  or  pursuer,  to  recall  or  to  restrict  such  arrestment^  on  caution  or 
•without  caution,  as  to  the  Sheriff  shall  appear  just ;  proTided  that  the 
Sheriff  shall  allow  answers  to  be  given  in  to  the  said  petidon,  and  shali 
proceed  with  the  further  dispoBal  of  the  cause  in  the  same  manner  as  in 
summary  causes,  and  his  judgment  shall  be  subject  to  reyiew  in  the  Court  of 
Session. 

22.  [ArrettmenU  to  prueribe  in  thru  yeartJ] — And  be  it  enacted.  That  an  I 
Act  of  Parliament  of  Seotlandj  passed  in  the  year  One  thousand  six  hundred 

and  sixty-nine,  concerning  Prescriptions,  shall  be  and  is  hereby  repealed  in 
so  Car  as  regards  the  period  of  prescription  of  arrestments  ;  and  all  arrest- 
ments shall  hereafter  prescribe  in  three  years  instead  of  five ;  and  arrestments 
which  shall  be  used  upon  a  future  or  contingent  debt  shall  prescribe  in  three 
years  from  the  time  when  the  debt  shall  become  due  and  the  contingency  be 
purified  ;  but  saving  and  reserving  finom  the  operation  hereof  all  arrestments 
already  used  where  the  ground  of  arrestment  is  not  an  action  in  dependence 
at  the  date  of  passing  this  Act 

23.  [Compearing  creditore  to  he  conjoined,  and  poinded  effects  to  he  valued.] — 
And  be  it  enacted.  That  from  and  after  the  said  thirty-first  day  of  December^ 
where  an  officer  of  the  law  shall  proceed  to  poind  moveable  effects,  he  shall, 
if  required  before  the  poinding  is  completed,  conjoin  in  the  poinding  any 
creditor  of  the  debtor  who  shall  exhibit  and  deliver  to  him  a  warrant  to 
poind ;  and  on  the  effects  being  poinded  the  officer  shall  cause  them  to  be 
valued  by  two  valuators,  and  one  valuation  by  them  shall  be  sufficient 

24  [Effedi  to  he  left  withy  and  schedtde  given  to  the  po8ie$ior,}—And  be  it 
enacted,  That  the  officer  shall  leave  the  poinded  effects  with  the  person  in 
whose  possession  they  were  when  poinded ;  and  he  shall  deliver  to  the 
possessor  a  schedule  specifying  the  poinded  effects,  and  at  whose  instance 
they  were  poinded,  and  the  value  thereof. 

25.  [Officer  to  report  poinding  toithin  eight  day<.]— And  be  it  enacted, 
That  the  officer  shall,  within  eight  days  after  the  day  on  which  the  poinding 
was  executed  (unless  cause  shall  be  diown  why  the  same  oould  not  be  done 
within  the  period  of  eight  daysX  report  the  execution  thereof  to  the  Sheriff, 
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in  which  execafeion  he  shall  specify  the  diligence  under  which  the  poinding 
is  executed,  the  amount  of  the  debt,  the  names  and  designations  of  the  debtor 
and  of  the  creditor  at  whose  instance  the  effects  were  poinded,  the  effects 
poinded,  the  value  thereof,  the  names  and  designations  of  the  valuators,  the 
person  in  whose  hands  they  were  left,  and  the  deliyeiy  of  the  schedule  as 
aforesaid;  which  execution  shall  be  subscribed  by  him  and  by  the. two 
Talnatois,  who  shall  also  be  witnesses  to  the  poinding,  without  the  necessity 
of  other  witnesses. 

26.  [Sale  to  be  advertised^  and  notice  to  the  debtor.] — And  be  it  enacted. 
That  on  the  execution  being  reported,  the  Sheriff  shall,  if  necessary,  give 
orders  for  the  security  of  the  moTeables,  and  if  they  be  of  a  perishable  nature, 
for  the  immediate  disposal  thereof,  under  such  precautions  as  to  him  shall 
seem  fit ;  and  if  not  so  disposed  of,  and  if  no  lawful  cause  be  shown  to  the 
contrary,  he  shall,  if  required,  grant  warrant  to  sell  them  by  public  roup  at 
such  time  and  at  such  place,  with  such  public  notice  of  the  sale  as  may 
appear  to  the  Sheriff  most  expedient  for  all  concerned,  and  at  the  sight  of  a 
judge  of  the  roup  to  be  named  by  the  Sheriff;  provided  that  the  sale  shall 
not  take  place  sooner  than  eight  days,  nor  at  a  longer  period  than  twenty 
days,  after  the  date  of  the  publication  of  the  said  notice  of  sale ;  and  the 
Sheriff  shall  order  a  copy  of  the  warrant  of  sale  to  be  served  on  the  debtor, 
and  on  the  possessor  of  the  poinded  effects,  if  he  be  a  different  person  from 
the  debtor,  at  least  six  days  before  the  date  of  the  sale,  excepting  in  the  case 
of  perishable  effects. 

27.  [Effects  to  be  sold  or  delivered  to  poinding  creditors.'] — And  be  it 
enacted.  That  the  poinded  moveables  shall  be  offered  for  sale  as  ordered  at 
upset  prices  not  less  than  the  appraised  values  thereof;  but  if  no  offerer 
appear,  the  effects,  or  such  parts  thereof  as,  according  to  their  appraised 
value,  may  satisfy  the  debt,  interest,  and  expenses  due  to  the  poinding 
creditor  and  conjoined  creditor,  shall  be  delivered  by  the  judge  of  the  roup 
to  the  said  poinding  creditor  and  conjoined  creditor,  or  to  his  or  their  author- 
ised agent,  subject  to  the  claims  of  other  creditors,  to  be  ranked  as  by  law 
competent 

28.  [Beport  and  price  to  be  lodged.] — And  be  it  enacted.  That  on  the 
moveables  being  sold  or  delivered  as  aforesaid,  the  judge  of  the  roup  shall, 
within  eight  days  after  the  date  of  the  sale,  make  a  report  to  the  Sheriff  of 
the  said  sale  or  delivery ;  and  if  the  effects  shall  have  been  sold,  he  shall 
also,  within  the  said  space  of  eight  days,  lodge  with  the  Sheriff-Clerk  the 
roup  rolls  or  certified  copies  thereof,  and  an  account  of  the  sum  arising  from 
and  of  the  expenses  of  the  sale,  which  sum  the  Sheriff  may,  if  he  shall  see 
cause,  order  to  be  lodged  in  the  hands  of  the  Sheriff-Clerk ;  and  the  said 
sum,  after  the  deduction  of  lawful  charges,  shall,  if  no  cause  be  shown  to  the 
contrary,  be  ordered  by  the  Sheriff  to  be  paid  to  the  poinding  creditor  and 
oonjoinod  creditor  (provided  the  amount  does  not  exceed  the  amount  of  the 
debt,  interest,  and  expenses),  but  subject  to  the  claims  of  other  creditors,  to 
be  ranked  as  by  law  competent ;  and  the  report  and  relative  documents, 
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when  lodged,  shall  be  patent  to  all  concerned  on  payment  of  a  fee  of  one 
shilling  only. 

29.  [Creditors  erUUUd  to  purchase.] — ^And  be  it  enacted,  That  where  any 
effects  are  exposed  to  sale  as  aforesaid,  it  shall  be  lawful  for  the  poinder  or 
any  other  creditor  to  purchase  the  same. 

30.  [UfUawfid  irUromitter  liable  to  im^^onment  or  double  the  appraised 
valueJl — ^And  be  it  enacted,  That  if  any  person  shall  nnlawiiilly  intromit  with 
or  carry  off  the  poinded  effects,  he  shall  be  liable,  on  summary  complaint  to 
the  Sheriff  of  the  county  where  the  effects  were  poinded,  or  where  he  is  domi- 
ciled, to  be  imprisoned  until  he  restore  the  effects  or  pay  double  the  appraised 
talue. 

31.  [Act  not  to  affeU  landlords  hiffpaOue.} — And  be  it  enacted,.  That 
nothing  herein  contained  shall  affect  the  landlord's  hypothec  for  rents,  or 
any  hypothec  known  in  law. 

32.  [Oitations,  Ac. — One  witness.] — ^And  be  it  enacted.  That  extracts, 
citations,  deliverances,  schedules,  and  executions  may  be  either  printed  or 
in  writing,  or  partly  both,  and  that,  excepting  in  the  case  of  poindings, 
more  than  one  witness  shall  not  be  required  for  service  or  execution 
thereof.* 

33.  [Compensaiion.] 

34.  [CompensaJtion^  how  to  be  paid.] 

35.  [Diligence  under  this  Act] — ^Provided  always,  and  be  it  enacted.  That 
diligence  executed  under  the  provisions  of  this  Act  shall  have  the  same  effect 
as  if  such  diligence  had  been  executed  by  virtue  of  letters  of  homing  or 
letters  of  caption,  or  if  arrestments  and  poindings  had  been  executed  under 
the  forms  heretofore  in  use. 

Z&.  [Act  may  be  repealed^  Sc] 


*  Amended  by  the  following  Act : — 
9  &  10  Vict  c  67.— An  Act  to 
remove  doubts  conoeming  Cita- 
tions and  Services,  and  execution 
of  Diligence  in  Scotland. — 26th 
August,  1846. 
Wb^bbas  an  Act  was  passed  in  the 
second  year  of  the  reign  of  Her  Majesty, 
intituled.  An  Act  to  amend  the  Law  of 
Scotland  in  matters  relating  to  personal 
dUigencef    arrestments,    and   poindings 
(1  &  2   VicL  c  114),  whereby  it  was 
enacted  that  extracts,  citations,  deliver- 
ances, schedules,  and  executionB  may 
be    either  printed    or   in  writing,  or 
partly  both,  and  that,  excepting  in  the 
case  of  poindings,  more  than  one  wit- 
ness shall  not  be  required  for  service 
or  execution  thereof:    And   whereas 
doubts  have  been  entertained  regard- 
ing the  interpretation  of  the  provisions 
al^ve  redted ;  and  it  is  expedient  to 


remove  sach  doubts:  Be  it  therefore 
declared  and  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assemUed, 
and  by  the  authority  of  the  same  : 

[Recited  enactment  to  apply  to  aU  ctta- 
tuMS^  services^  Jtc] — That  the  enactment 
herein-before  recited  does  and  shall  ap- 
ply to  all  citations  on  all  summonses, 
and  to  all  cases  whatsoever  of  services 
and  execution,  and  that  more  than  one 
witness  is  not  and  shall  not  be  required 
for  service  or  execution  in  any  case,  ex- 
cepting only  in  cases  of  poinding,  as 
aforesaid. 

2.  [Act  may  he  amended,  Jec] — And 
be  it  enacted.  That  this  Act  may  be 
amended  or  repealed  by  any  Act  to  be 
passed  in  the  [wvsent  session  of  Parlia- 
menk 
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SCHEDULES  referred  to  in  the  foregoing  Act. 
No.  1. — WaircMt  to  he  subjoined  to  Extracts  in  the  Court  of  Session^  dte. 


Na  2. — Execution  of  Charge. 


No.  3. — Certificate  of  Begistration  of  Execution  of  Charge. 


Na  4 — Minute  in  Bill  Chamber  for  Warrant  to  imprison. 


Na  6. — Minute  by  Assignee^  Sc 


No.  6. — Warrant  to  be  sul)joined  to  Sheriff  Court  Extracts. 

And  I  the  said  Sheri£f  grant  warrant  to  messengers-at-anns  and  officers  of 
court  to  charge  the  said  A.  personally,  or  at  his  dwelling-place  [state  what 
the  party  is  decerned  to  do;  if  to  pay  money,  specify  the  sum,  imterestf  and 
expenses;  or  if  to  fulfil  an  obligation^  state  th^  nature  of  it,  as  in  the  decree  or 
other  docum,ent],  and  that  to  the  said  B.  [name  of  the  person  in  whose  favour 
ihe  decree  is  pronounced^  within  \ins»rt  the  appropriaie  dcuys\  next  after  he 
is  charged  to  that  effect,  under  the  pain  of  poinding  and  imprisonment,  [if 
the  sum  or  document  or  any  part  be  payable  at  a  future  time,  add  here,  "  the 
terms  of  payment  being  first  come  and  bygone ;"]  and  also  grant  warrant  in 
satisfaction  of  the  said  sum,  interest,  and  expenses,  to  arrest  the  said  A.^s 
readiest  goods,  debts,  and  sums  of  money ;  and  if  the  said  A.  &il  to  obey  the 
said  charge,  then  to  apprise,  poind,  and  distrain  all  the  said  A's  readiest 
goods,  gear,  and  other  effects  ;  and,  if  needful  for  effecting  the  said  poinding, 
grant  warrant  to  open  all  shut  and  lockfast  places,  in  form  as  effeirs. 
Extracted,  Sc 

[Extractor's  signature.^ 


No.  7. — Certificate  of  Registration  of  execution  of  charge  in  Sheriff  Court. 

Presented  by  A.  B.  [name  and  designcUion],  and  registered  in  the  Par- 
ticular Register  of  Homings  for  the  shire  of  on  the 
day  of 

[Keeper  or  Clerics  signature.] 
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Ka  B.—Minute  in  8keng  Comrtfor  warrOMt  to  imprison. 

[Place  and  daU.'] 
The  charge  being  expired  and  registered  as  per  execution  and  certificate 
produced,  warruit  is  crmved  to  search  for,  take,  and  apprehend  the  person  of 
the  said  A.  [name  of  deblcr  or  oUigeuU\  and  bong  so  a|^irehended  to 
imprison  him  within  a  Tolbooth  or  other  warding  place,  therein  to  remain 
until  he  fulfil  the  said  charge,  and,  if  necessary  for  that  purpose,  to  open  shut 
and  lockfast  places ;  and  warrant  also  to  magistrates  and  keepers  of  prisons 
to  receive  and  detain  the  said  A.  accordingly. 

(Signed)  A.  B, 

[The  Clerk  will  eubioin] 

Fiat  ut  petitur. 

[Dated  and  eigned  hy  the  derL] 


No.  d.^Mintde  in  Sheriff  Court  by  Aaigneey  Sc. 

[Place  and  DaU.] 

Warrant  is  crayed  [tUUe  tehat  ie  prayed  for]  at  the  instance  of  [epectfy 
name  and  deeignaiion  of  the  applicant],  as  [oMtgnee  or  otherwite,  ae  the  ease 
may  he]  of  [epecify  nanu  and  designation  of  the  pereon  at  whote  indance  the 
extract  was  iesued  and  in  whoee  right  the  applicant  ie\  produced  herewith 
[say  assignation  or  eonfirmaiion^  or  othfT  legal  evidence  of  the  acquired  rights 
as  the  cau  may  be^.     Bated  the  day  of  [and  if  for 

imprisonment,  execution  of  expired  charge  and  certificate  of  resignation  shall 
be  produced,  and  warrant  craved  as  in  No,  8} 

(Signed)  A.  B. 

[The  Clerk  wiU  subjoin] 

Fiat  ut  petitur. 

[Dated  and  signed  by  the  Clerk,] 


No.  10. — Minute  for  warrant  of  concurrence, 

[Place  and  Date.] 

Warrant  of  concurrence  by  the  Lords  of  Conncil  and  Session  is  craved  at 
the  instance  of  [specify  name  and  designation  of  applicant]  for  executing 
the  within  warrant  against  the  within-designed  [specify  nams  of  debtor  or 
Migant],  A.  B. 

[If  the  application  is  to  a  Sheriff,  leave  out  ^^  Lords  of  Ck>uncil  and  Ses- 
sion/' and  say  Sheri£f  of  {inserting  the  shire,)] 

[The  Clerk  of  the  Bills  or  the  Shtriff-CUfrk,  as  the  case  may  be,  wiU  subjoin] 

Fiat  ut  petitur. 

[Dated  and  signed  by  the  clerk  of  the  Bills  or 
Sheriff-Clerk,  as  the  case  may  be.] 


Pabt  L]  SHERIFF-COUBT  act,  1838.  605 

1  &  2  Vict.  c.  119. — An  ACT  to  regulate  the  Constitution, 
Jurisdiction,  and  Forms  of  Process  of  SherifiF  Courts  in 
Scotland— 16th  August,  1838. 

Whereas  the  office  of  Sheriff  and  the  Sheriff  Courts  in  Scotlarid  have  been 
found  to  be  of  great  utility,  by  affording  in  all  ordinary  cases  a  cheap  and 
speedy  administration  of  justice  :  And  whereas  it  is  expedient  to  regulate  the 
constitution  and  enlarge  the  jurisdiction  of  Sheriff  Courts,  and  to  amend  the 
forms  of  proceedings  therein  :  Be  it  therefore  enacted — 
[So  much  of  the  Act  of  20  Geo.  IL  as  requires  residence  of  Sheriffs  in  their 

counties  repealed.'] 

2.  [Sheriff-Depute  to  hold  courts  in  his  sheriffdom,  and  to  attend  the  Court 

of  Session.'] 

3.  [As  to  the  removal  of  Sheriff-Substitutes.] 

4.  [Sheriff-Substitutes  to  continue  to  hold  office  on  the  death  of  Deputes.] 

6.  [Sheriff-Substitutes  to  reside  within  their  sheriffdoms.]— And  be  it 
enacted,  That  every  person  holding  the  office  of  Sheriff-Substitute  and 
receiving  salary  on  that  account  shall  reside  personally  within  his  jurisdiction, 
and  shaU  not  be  absent  therefrom  more  than  six  weeks  in  any  year,  nor  for 
more  than  two  weeks  at  any  one  time,  nor  so  as  to  interfere  with  the  regular 
sittings  of  his  court,  without  the  special  consent  in  writing  of  the  Sheriff  of 
such  county  for  the  time  being,  who  shall  be  bound,  in  the  event  of  his 
giving  such  consent,  either  to  attend  personally  during  the  absence  of  such 
substitute,  or  to  appoint  another  fit  person  as  substitute  to  act  in  his  stead ; 
and  it  shall  not  hereafter  be  lawful  for  any  Sheriff-Substitute  so  receiving 
salary  to  act  as  agent  either  in  1^,  banking,  or  other  business,  or  as  con- 
veyancer, factor,  or  chamberlain,  except  for  the  Crown,  or  to  be  appointed  to 
any  office,  except  such  office  as  shall  be  by  statute  attached  to  the  office  of 
Sheriff-Substitute. 

6.  [Superannuation  allowances  to  Sheriff-Substitutes.}— And  be  it  enacted. 
That  Her  Majesty,  and  her  heirs  and  successors,  may  grant  an  annuity,  pay- 
able in  like  manner  as  salaries  to  Sheriff-Substitutes,  to  any  person  who  has 
held,  now  holds,  or  may  hereafter  hold  the  office  of  Sheriff-Substitute,  accord- 
ing to  the  proportions  and  with  reference  to  the  amount'  of  their  salaries  and 
the  periods  of  their  services,  as  hereinafter  mentioned,  if  from  old  age  or  any 
permanent  infirmity  such  person  has  been  or  shall  hereafter  be  disabled  from 
the  due  exercise  of  his  office :  Provided  always,  that  such  annuity  shall  not 
exceed  one- third  of  the  salary  payable  to  such  person  in  case  the  period  of 
his  service  shall  have  been  not  less  than  ten  years,  and  shall  not  exceed  two- 
thirds  of  such  salary  in  case  the  period  of  service  shall  have  been  not  less 
than  fifteen  years,  and  shall  not  exceed  three-fourths  of  such  salary  in  case 
the  period  of  service  shall  have  been  not  less  than  twenty  years  or  upwards  : 
Provided  also  that  no  such  annuity  shall  be  granted  unless  such  Sheriff- 
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SalMtitate  than  hKW€  dnfy  folfilled  the  dukiet  of  hii  office  dnniig  one  of 
the  periods  before  mentioned,  and  is  from  old  s^  or  permsnent  infinnitj 
disaUed  from  the  dne  ezerdse  of  his  office,  which  facts  shall  be  certified 
by  the  Lord  President,  the  Lord  Justice-Clerk,  and  the  Lord  Adrocate  for 
the  time  being,  as  hairing  been  established  to  their  satisfaction  bj  proper 
evidence. 

7.  [Qfiee  cf  Smif-SmbdUuit  ofLtUk  to  eea$eJ] 

8.  \8mmmary  eomplaiiU  fur  rmiuving  from  pnmua  Id  far  leu  than  a 
year.} — ^And  whereas  it  is  expedient  to  diminidi  the  expense  and  delay  with 
which  the  process  of  remoring  from  booses  and  other  heritable  subjects, 
of  the  rent  hereinafter  provided,  let  for  any  shorter  period  than  a  year,  in 
SeoUand  is  attended ;  be  it  enacted,  that  where  houses  or  other  heritable 
sabjects  in  Scotland  are  let  for  any  shorter  period  than  a  year,  at  a  rent  of 
which  the  rate  shall  not  exceed  thirty  pounds  per  annvm,  it  shall  be  com- 
petent for  any  person,  aathoriaed  by  Uw,  to  porsae  a  removing  therefrom,  to 
present  a  sommary  complaint  to  the  Sheriff  of  the  territory,  who  shall  order 
it  to  be  served,  and  the  defender  to  appear  on  sneh  day  as  he  may  in 
each  case  think  proper,  in  the  form  or  to  the  effect  of  Schedule  (A.)  annexed  to 
this  Act 

8.  [prfender  may  be  njnmed  offainti  deeru  in  abeeneeJ] — And  be  it  enacted, 
That  if  the  defender  shall  feil  to  i^ipear  after  being  duly  cited,  the  Sheriff 
shall  proceed  to  determine  the  cause  in  the  aame  manner  as  if  the  defender 
had  been  personally  present :  Provided  always  that  where  the  decree  shall 
have  been  pronounced  in  absence,  and  shall  not  have  been  carried  into  execu- 
tion, the  defender  may  present  a  petition  to  the  Sheriff  for  a  further  hearing 
of  the  cause,  with  evidence  of  intimation  thereof  having  been  made  to  the 
opposite  party  written  thereon ;  and  the  SherifE^  if  he  shall  see  cause,  and 
upon  payment  by  the  defender  to  the  eomplainer  of  such  expenses  as  the 
Sheriff  may  judge  reasonable^  may  recall  Ids  decree,  and  proceed  to  hear  and 
determine  the  cause  as  on  the  original  complaint  without  delay ;  and  provided 
also  that|  where  decree  shall  be  pronounced  in  absence,  the  Sheriff  may  give 
such  order  for  preservation  of  the  goods  and  effects  of  the  defender  as  he  may 
deem  proper. 

10.  [Warrant  to  cite  ioitneeeee  and  provieion  ae  to  fees,"] — ^And  be  it 
enacted.  That  the  complaint  or  copy  thereof  served  on  the  defender  shall 
be  a  sdfident  warrant  to  any  sheriff-officer  to  cite  witnesses  or  havers  for 
either  party  to  appear  on  the  day  of  trial,  and  give  evidence  in  such  sum- 
mary cases  of  removing ;  and  the  fees  allowed  to  the  derk  or  officers  of  court 
on  such  complaint  and  proceedings  shall  be  the  same  as  those  allowed  on 
summonses  and  similar  proceedings  in  small-debt  causes  in  Sheriff  Courts 
in  Scotland,  under  an  Act  passed  during  the  last  session  of  Parliament, 
intituled,  An  Act  for  the  more  effectual  recovery  of  mnall  debts  in  the  Sheriff 
Courii,  and  for  regtdating  the  eitahlishment  of  Circuit  Courts  for  the  trial 
of  wmaJOrdeht  causa  by  the  Sheriffs,  in  Scotland  (7  Will  IT.  &  1  Vict  a  41)  : 
Provided  always  that  the  travelling  expenses  of  officers  and  their  assistants 
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under  the  said  recited  Act  and  this  Act  shall  not  be  allowed  for  more 
than  the  distance  from  the  residence  of  the  officer  employed  to  the  place  of 
ezecation  or  serrice,  in  case  such  distance  shaU  be  less  than  from  the  court- 
house to  such  place ;  and  the  Sheriff  shall  have  power  to  modify  such 
expenses  in  case  the  officer  residing  nearest  to  the  place  of  execution  or 
serrice  shall  not  be  employed ;  and  provided  ako  that  such  travelling 
expenses  shall  not  be  allowed  against  an  opposite  party  for  a  greater  distance 
than  twelve  miles. 

XI.  [Citatum  and  further  procedure  in  removings  to  he  the  same  as  provided 
for  small-debt  causes — Judgments  to  he  fmal^ — ^And  be  it  enacted,  that  the 
citation  and  further  procedure  in  such  summary  removings  shall,  in  so  fiu  as 
not  provided  for  by  this  Act,  be  the  same  as  those  established  by  the  said 
recited  Act  for  the  trial  of  small-debt  causes  in  Sheriff  Courts  ;  and  where 
decree  of  removing  is  pronounced,  it  shall  be  in  the  form  or  to  the  effect  of 
the  said  schedule  (A.),  and  shall  have  the  full  force  of  a  decreet  of  removing 
and  warrant  of  ejection ;  and  the  judgments  to  be  pronounced  in  such  sum- 
mary actlbns  of  removing  shall  be  final,  and  not  subject  to  review  either  in 
the  Circuit  Court  of  Justiciary  or  in  the  Court  of  Session. 

12.  [Sheriff  may  adjourn  the  cause.] — And  be  it  enacted,  That  the  Sheriff 
may,  of  consent  of  parties,  or  where  the  ends  of  justice  require  it,  adjourn  the 
further  hearing  of  or  procedure  in  any  summary  process  of  removing  raised 
under  the  authority  of  this  Act,  and  he  may  likewise  order  written  answers 
to  be  given  in  to  the  complaint ;  and  all  such  orders  shall  be  final,  without 
being  subject  to  appeal  or  advocation :  Provided  always,  that  the  Sheriff  shall 
in  all  such  cases  where  the  defences  cannot  be  instantly  verified  ordain  the 
defender  to  find  caution  for  violent  profits. 

13.  [Where  defender  has  found  caution^  he  may  give  in  written  anstoers  to 
complaint] — And  be  it  further  enacted.  That  in  all  cases  where  the  defender 
has  found  caution,  he  shall  be  allowed  to  give  in  written  answers  to  the  com- 
plaint ;  and  in  all  cases  where  written  answers  shall  be  ordered,  such  cases 
shall  thereafter  be  conducted,  as  nearly  as  may  be,  according  to  tlie  forms  in 
use  in  ordinary  processes  of  removing,  and  the  judgment  of- the  Sheriff  therein 
shall  be  subject  to  review  in  common  form. 

14  [Members  of  College  of  Justice  not  exempt.}— And  be  it  enacted.  That 
no  person  shall  be  exempt  from  the  jurisdiction  of  the  Sheriff  in  any  process 
of  removings  raised  under  the  authority  of  the  Act,  on  account  of  privilege, 
or  being  a  member  of  the  CoUege  of  Justice,  or  otherwise. 

15.  [Sheriff^s  jurisdiction  extended  in  queetians  of  nuisance  and  servitude,] 
— ^And  be  it  enacted.  That  the  jurisdiction,  power,  and  authority  of 
Sheriffs  of  Scotland  shall  be,  and  the  same  are  hereby  extended,  to  all  actions 
or  proceedings  relative  to  questions  of  nuisance  or  damages  arising  from  the 
alleged  undue  exercise  of  the  right  of  property,  and  also  to  questions  touching 
either  the  constitution  or  the  exercise  of  real  or  ptiedial  servitudes ;  and  all 
parties  against  whom  such  actions  or  proceedings  may  be  brought  shall  be 
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amenable  to  the  jnriadiction  of  the  Sheriff  of  the  territory  within  which  such 
property  or  servitade  shall  be  situated. 

« 

16.  [Trarumittionrhock  to  be  kept  by  Sheriff-Clerks,] — And  be  it  enacted, 
That  Uie  Sheriff-Clerk  of  erery  Sheriff  Court  shall  keep  a  book  in  which 
he  shall  enter  in  a  tabular  form,  in  columns,  in  the  form  of  schedule  (K) 
hereto  annexed,  eyery  cause  transmitted  to  the  Sheriff  or  Sheriff-Substitute 
in  order  to  be  advised,  specifying,  in  separate  columns,  ordinary  and  summary 
causes,  the  Sheriff  to  whom  the  same  has  been  transmitted,  the  date  of  such 
transmission,  the  date  of  the  cause  being  received  by  the  Sheriff  and  returned 
advised,  and  any  remarks  which  the  Sheriff  may  enter  or  direct  to  be  entered 
in  such  book  rektive  to  any  such  cause ;  and  an  inventory  of  the  process 
shall  be  kept  by  the  clerk,  in  which  the  borrowing  and  returning  of  processes 
shall  be  entered;  and  no  process  shall  be  given  up  by  the  clerk  without  a 
receipt  upon  such  inventory. 

17.  [Additumal  Court-days  to  be  appointed  to  dispose  of  arrears  of  business.] 
— And  be  it  enacted.  That  in  case  there  shall  be  an  arrear  of  business  undis- 
posed of  by  the  Sheriff  in  any  Sheriff  Court  it  shall  be  the  duty  of  the 
Sheriff  from  time  to  time  to  appoint  additional  court-days,  whether  in  time 
of  session  or  vacation,  for  the  purpose  of  disposing  of  such  arrear. 

18.  Sheriffs  may  repone  against  decrees  in  (t&Mfu^.]— And  be  it  enacted, 
That  where  decree  in  absence  in  any  civil  cause  shall  have  been  pronounced 
or  extracted  in  any  Sheriff  Court,  other  than  in  causes  in  the  Small-Debt 
Court,  or  in  processes  of  removing  raised  under  authority  of  this  Act,  a 
petition  may  be  presented  to  the  Sheriff  Court  in  which  such  decree  was 
pronounced,  to  be  reponed  against,  the  said  decree,  and  any  letters  of  homing 
or  charge  following  thereon,  where  the  same  shall  not  have  been  implemented 
in  whole  or  in  port,  and  on  consignation  in  the  hands  of  the  Clerk  of  Court 
of  the  expenses  incurred,  as  the  same  may  be  modified  on  taxation,  the  said 
Sheriff  shall  repone  the  defender,  and  revive  the  action  or  proceeding  in 
which  such  decree  had  been  pronounced,  as  if  decree  had  not  been  pro- 
nounced or  extracted,  and  shall  have  power  to  award  to  the  pursuer  such 
part  of  the  expenses  consigned  as  he  may  judge  reasonable  ;  and  the  Sheriff 
shall  pronounce  such  order  for  intimation  to  and  appearance  of  the  opposite 
party  as  may  be  just ;  and  such  order  may  be  executed  against  a  person  in  any 
other  county  as  well  as  in  the  county  where  such  order  is  issued,  the  same 
being  previously  indorsed  by  the  Sheriff-Clerk  of  such  other  county,  who  is 
hereby  required  to  make  and  date  such  indorsation ;  and  such  order  being 
so  made  and  executed,  all  further  orders  and  interlocutors  in  the  cause  shall 
be  sufficient  and  effectual. 

19.  [Suspensions  competent  in  Sheriff  Courts  of  charges  for  sums  under 
£26.] — ^And  be  it  enacted,  That  where  a  charge  shall  be  given  on  a  decree 
of  registration  proceeding  on  a  bond,  bill,  contract,  or  other  form  of  obli- 
gation, registered  in  any  Sheriff-Court  books,  or  in  the  books  of  Council  and 
Session,  or  any  others  competent,  or  on  letters  of  homing  following  on  such 
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decree,  for  payment  of  any  sum  of  money  not  exceeding  the  sum  of  twenty- 
five  pounds  of  principal,  exclusive  of  interest  and  expenses,  any  person  so 
charged  may  apply  by  petition  to  the  Sheriff  Court  of  his  domicile  for 
suspension  of  the  said  charge  and  diligence  on  caution ;  and  on  sufficient 
caution  being  found  in  the  hands  of  the  Clerk  of  Court  for  the  sum 
charged  for,  and  interest  and  expenses  to  be  incurred  in  the  Sheriff  Court, 
the  Sheriff  shall  have  power  to  sist  execution  against  the  petitioner,  and  to 
order  intimation  of  the  petition  of  suspension  and  answers  to  be  given 
in  thereto^  and  thereafter  to  proceed  with  the  further  disposal  and  decision  of 
the  cause  in  like  manner  as  in  summary  causes  in  such  Court,  and  to  suspend 
the  charge  and  diligence  so  far  as  regards  the  petitioner  ;  provided  that  the 
said  order  for  intimation  and  answers  as  aforesaid  may  be  made  and  carried  into 
execution  against  any  person  in  any  other  county  as  weU  as  in  the '  county 
where  such  order  is  issued,  in  manner  and  to  the  effect  hereinbefore  provided. 

20.  [Sheriff's  jvdgment  (m  preliminary  objection  to  suepeneion  final,] — And 
be  it  enacted.  That  if  any  petition  of  suspension  as  aforesaid  shall  be  pre- 
sented in  any  Sheriff  Court,  and  a  preliminary  objection  be  made  to  the 
competency  of  such  a  petition,  or  to  the  regularity  thereof,  an  appeal  against 
the  judgment  of  the  Sheriff-Substitute  repelling  or  sustaining  such  objection 
may  be  taken  in  common  form  to  the  Sheriff,  whose  judgment  thereon  shall 
be  final,  and  not  subject  to  review  either  in  the  Circuit  Court  of  Justiciary 
or  in  the  Court  of  Session. 

21.  \Sheriff*$  jurisdiction  in  maritime  causes  under  1  WUl,  IV,  c  69 
exptained.] — And  whereas  by  an  Act  passed  in  the  first  year  of  the  reign  of 
his  late  Majesty  King  William  the  Fourth,  intituled  An  Act  for  uniting  the 
benefits  of  jury  trial  in  civil  causes  with  the  ordinary  jurisdiction  of  the 
Court  of  Session,  and  for  making  certain  other  alterations  and  reductions  in 
the  jvdidal  establishments  of  Scotland,  it  is  enacted,  that  the  Sheriffs  of 
Scotland  shall  within  their  ^respective  sheriffdoms,  including  the  navigable 
rivers,  ports,  harbours,  creeks,  shores,  and  anchoring  grounds  in  or  adjoining 
such  sheriffdoms,  hold  and  exercise  original  jurisdiction  in  all  maritime 
causes  and  proceedings,  civil  and  criminal,  including  such  as  may  apply  to 
persons  residing  furth  of  ScoUand,  of  the  same  nature  as  that  heretofore  held 
and  exercised  by  the  High  Court  of  Admiralty  :  And  whereas  doubts  have 
arisen  regarding  the  extent  of  such  jurisdiction,  and  it  is  expedient  that  such 
doubts  should  be  removed  ;  be-  it  therefore  enacted  and  declared,  that  the 
said  recited  Act  shall  be  construed  and  held  to  mean  that  the  powers  and 
jurisdictions  formerly  competent  to  the  High  Court  of  Admiralty  of  Scotland 
in  all  maritime  causes  and  proceedings,  civil  and  criminal,  shall  be  com- 
petent to  the  said  Sherifb  and  their  Substitutes,  provided  the  defender  shall, 
upon  any  legal  ground  of  jurisdiction,  be  amenable  to  the  jurisdiction  of  the 
Sheriff  before  whom  such  cause  or  proceeding  may  be  raised  ;  and  provided 
also,  that  it  shall  not  be  competent  to  the  Sheriff  to  try  any  crime  committed 
on  the  seas  which  it  would  not  be  competent  for  that  judge  to  try  if  the 
crime  had  been  committed  on  land. 

2R 
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22.  [Cauiio7i  judicatum  solyi  not  required  in  maritime  causes  in  Sheriff 
Courts.] — And  be  it  enacted,  That  in  maritime  causes  or  proceedings  raised 
or  brought  before  any  Sheriff  Court  in  Scotland  caution  judicatum  solvi  or 
de  damnis  et  impensis  shall  not  be  required  in  any  such  cause  or  proceeding 
from  any  party  who  shall  be  domiciled  in  Scotland,  any  law  or  practice  to 
the  contrary  notwithstanding,  unless  the  judge  shall  require  it  on  special 
grounds,  to  be  stated  in  the  interlocutor  requiring  the  same,  or  a  note 
annexed  thereto. 

23.  [Summ^mses,  Sc,  in  Sheriff  Courts  to  be  served  in  presence  of  one 
witness,] — And  be  it  enacted,  That  summonses,  petitions,  complaints,  chaiges, 
arrestments,  and  other  proceedings  in  Sheriff  Courts,  excepting  poindings, 
shall  be  deemed  to  be  duly  served  and  executed,  proyided  the  same  shall  be 
served  or  executed  by  the  usual  officer  of  the  law  in  such  Courts  in  presence 
of  one  person,  who  shall  witness  such  service  or  execution,  and  both  of  whom 
shall  attest  the  execution  of  the  same  by  their  subscriptions  in  common  form. 

24.  [Citation  of  parties,  witnesses,  and  havers.] — And  whereas  it  is  ex- 
pedient to  authorise  citation  to  Sheriff  Courts  of  persons  in  Scotland  without 
the  necessity  of  having  recourse  to  letters  of  supplement  from  the  Court  of 
Session ;  be  it  enacted,  that  it  shall  be  competent  to  cite  all  persons  within 
ScoUand  as  parties  in  any  civil  or  criminal  action  or  proceeding  in  any 
Sheriff  Court  who  may  be  amenable  to  the  jurisdiction  of  such  Court  in 
respect  of  such  action  or  proceeding,  by  the  warrant  of  such  Sheriff  Court  ; 
and  it  shall  also  be  competent  to  cite  witnesses  and  havers  within  Scotland 
in  any  civil  or  criminal  action  or  proceeding  in  any  such  Courts  by  the 
warrant  of  such  Courts  ;  and  all  such  warrants  shall  have  the  same  force  and 
effect  in  any  other  sheriffdom  as  in  that  in  which  they  were  originally  issued, 
the  same  being  first  endorsed  by  the  Sheriff-Clerk  of  such  other  sheriffdom, 
who  is  hereby  required  to  make  and  date  such  endorsation ;  and  such  citation 
duly  made  shall  be  deemed  to  be  due  and  regular  citation ;  and  if  any 
witness  or  haver  duly  cited  shall  fail  to  appear,  it  shall  be  competent  to  any 
party  for  whom  such  witness  or  haver  is  cited  to  apply  for  a  new  warrant  to 
compel  his  attendance  at  such  Court,  at  such  reasonable  time  as  may  be  fixed, 
which  warrant  shall  require  such  witness  or  haver  to  attend  as  aforesaid 
under  a  penalty  not  exceeding  forty  shillings,  unless  a  reasonable  excuse  be 
offered  and  sustained ;  and  every  such  penalty  shall  be  paid  to  the  party 
applying  for  the  new  warrant  as  aforesaid,  and  shall  be  recovered  in  the 
same  manner  as  penalties  under  the  before-recited  Act  for  the  more  effectual 
recovery  of  Small  Debts  in  the  Sheriff  Courts,  or  under  any  Act  by  which  the 
same  shall  have  been  or  may  be  repealed,  altered,  or  amended,  without  pre- 
judice always  to  letters  of  second  diligence  for  compelling  witnesses  and 
havers  to  attend  as  at  present  competent ;  and  it  shall  be  competent  to 
execute  and  carry  into  effect  such  letters  of  second  diligence  in  any  other 
sheriffdom,  the  same  being  endorsed  by  the  Sheriff-Clerk  of  that  sheriffdom, 
as  before  provided  :  Provided  always  that  nothing  in  this  Act  contained  shall 
affect  the  competency  of  applying  for  and  obtaining  letters  of  supplement  in 


25. 
26. 
27. 
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common  form  £or  the  purpose  of  citiog  such  parties,  witnesses,  or  havers ; 

and  provided  also,  that  it  shall  he  no  objection  to  any  witness  or  haver  that 

he  has  appeared  without  citation. 

'Sheriff^  crvminal  toarranU  mtvy  he  executed  out  of  the  county,] 
Sheriff  of  two  caunties  may  hold  Commisiary  Gowrt  in  either.' 
Sheriff^  jurie»  may  be  summoned  from  list  of  jurofs  residing  within 

certain  distance  of  Court  to  uikiA  they  are  summoned,^ 

28.  [Emoluments  of  future  Sheriff-Clerks  to  he.requlaled,'] 

29.  [Existing  Sheriff-CUrks  and  Officers  not  to  acquire  vested  right  to  in- 
creased fees."] 

30.  [CitaMons,  Sc,  in  Zetland,] — And  be  it  enacted,  That  hereafter  all 
proclamations,  denunciations,  edictal  citations,  and  other  public  notices  made 
at  the  market  cross  of  the  burgh  of  Lerwick,  in  Zetland,  shall  be  equally 
valid  aa  if  the  same  had  been  made  as  heretofore  at  the  gate  of  the  Castle  of 
Scalloway, 

31.  [Power  of  Court  of  Session  to  make  regulations  by  Acts  of  Sederunt,  Se*, 
not  to  be  affected,] 

32.  [Sheriffs  to  meet  periodically,  and  to  submit  propositions  to  the  Court,] 

33.  [Agents  qualified  to  practise  before  Court  of  Session  manf  practise  in 
Sheriff  Courts.] 

34.  [Meaning  of  vfords  in  this  Act.] — And  be  it  enacted.  That  in  all  cases 
in  this  Act  the  word  *'  person ''  shall  extend  to  a  partnership  or  body  politic, 
corporate,  or  collegiate,  as  well  as  to  an  individual ;  and  every  word  import- 
ing the  singular  number  only  shall  extend  and  be  applied  to  several  persons 
or  things  as  well  as  one  person  or  thing ;  and  eveiy  word  importing  the 
plural  number  shall  extend  and  be  applied  to  one  person  or  thing  as  well  as 
several  persons  or  things ;  and  every  word  importing  the  masculine  gender 
only  shall  extend  and  be  applied  to  a  female  as  well  as  a  male :  Provided 
always,  that  those  words  and  expressions  occurring  in  this  clause  to  which 
more  than  one  meaning  is  attached  shaU  not  have  the  different  meanings 
given  to  them  by  this  clause  in  those  cases  in  which  there  is  anything  in  the 
subject  or  context  repugnant  to  such  construction. 

35.  [CommtncertufnJt  of  Act.] 

36.  [Act  may  be  amended,] 


SCHEDULES  referred  to  in  the  foregoing  Act. 

SCHEDULE  (A). 

No.  1. — Form  of  Summary  Complaint 

Unto  the  Honourable  the  Sheriff  of  the  County  of 

Complains  A  B  [vuime  and  design  the  comptainer]  against  C  D  [name 
and  design  the  defender]  that  the  complainer  [or  his  author,  a*  (he  case  may 
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he},  let  to  the  said  defender  [or  his  author,  a$  the  ease  may  be\  a  dwelling- 
house,  garden,  and  pertinents  [or  other  tuijeets,  a»  the  com  may  he],  situate  in 

,  for  the  period  from  to 

;  that  the  said  defender  is  bound  to  remore  from  the  said 
subjects  at  the  date  last  mentioned,  and  it  is  necessary  to  obtain  decree  of 
remoying  against  him  [or,  as  the  case  may  he,  refuses  or  delays  to  remove 
therefrom,  although  the  period  of  his  lease  has  expired] :  Therefore  decreet 
ought  to  be  granted  for  removing  and  ejecting  the  said  defender,  his  family, 
sub-tenants,  cottars,  and  dependents,  with  their  goods  and  gear,  fnrth  and 
from  the  said  subjects  [hen  insert  the  date  at  which  the  removal  or  ejection  is 
sought  for,  as  the  case  may  he],  that  the  complainer  or  others  in  his  right  may 
then  enter  to  and  possess  the  same.  [If  expenses  are  sought,  add,  and  the  said 
defender  ought  to  be  found  liable  in  expense  of  process  and  dues  of  extract.] 

[Signature  of  the  Party  or  Agent] 


Na  2. — Form  of  Warrant  ihereon. 

The  Sheriff  grants  warrant  to  cite  the  said  defender  to  compear  personally 
before  him  at  the  Oourt>house  [or  elsewhere,  as  the  ease  may  he],  upon  the 
[insert  ihe  day  of  the  monJth,  and  hour  if  need  he],  to  answer  the  foregoing 
complaint,  under  certification  of  being  held  as  confessed  ;  ordains  such  cita- 
tion to  be  made  at  least  [state  ihe  period  which  the  Sheriff  may  fix  to  irUer' 
vene  hetwixt  the  citation  and  diet  of  compearance],  previous  to  the  said  diet 
of  compearance ;  and  grants  warrant  to  cite  witnesses  for  both  parties  to 
appear,  time  and  place  foresaid,  to  give  evidence  in  the  said  matter,  under 
the  pains  of  law.    Given  under  the  hand  of  the  Clerk  of  Court  at 

the  day  of 

Sheriff-Clerk, 


No.  3. — Form  of  Oitationfor  Defender. 

C  D,  defender  above  designed,  you  are  hereby  summoned  to  appear  and 
answer  before  the  Sheriff  in  the  matter  complained  of,  and  that  at  [here 
specify  time  and  place\  under  certification  of  being  held  as  confessed. 

This  notice  is  served  upon  the  day  of  ,  by 

me,  ^leriff'Officer, 


No.  4 — Form  of  Execviion  of  Citation, 

• 

Upon  the  day  of  I  duly  summoned  the 

above  designed  C  D,  defender,  to  appear  and  answer  before  the  Sheriff  in 
the  matter,  and  at  the  time  and  place,  and  under  the  certification,  above  set 
forth.    This  I  did  by  delivering  a  oopy  of  the  above  complaint,  with  a  cita- 
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lion  thereto  annexed,  to  the  said  defender  penonally  [or  oiherwiaej  as  the  case 
may  be],  Sheriff-Officer. 


No.  6. — Form  of  Decreet  and  Warrant  of  Ejection. 

.At  ,  the  day  of  ,  the  which  day 

the  SherLQT  [in  absence  of  the  defender,  or  having  heard  parties,  as  the  ease 
may  be\  decerns  and  grants  warrant  for  removing  and  ejecting  the  said  0  i>, 
defender,  and  others  mentioned  in  the  complaint,  from  the  subjects  therein 
specified,  such  ejection  not  being  sooner  than  {here  inurt  the  time  appointed 
for  removal^  and  whether  after  a  charge  on  such  inducite  as  may  be  deemed 
proper,  or  instantlyl,  finds  the  said  defender  liable  in  expenses  [or  otherunse, 
as  the  COM  m>ay  be},  and  decerns. 

Sheriff's  Signature. 
Note. — ^The  whole  of  the  above  to  be  in  the  same  paper. 


SCHEDULE  (B). 
Transmission  Book  to  be  kept  by  Sheriff-Clerks. 


Names  of  Caoae 
[as  A  Tersofl  B, 
or  A,  Petitioner, 
Ac]  • 

Date  of 

Transmis- 

■ion  to 

Sheriff- 

SulMtitate. 

If  Proof 

led,  state 

whether 

before 
Sheriff,  or 
SabeUtnte, 
or  Com- 
missioner, 

audits 
duration. 

1 

Date  of 
Case  being 
retained 
and  ad- 
vised. 

Date  of 

Transmis* 

sionto 

Sheriff: 

Date  of 
Canse 
beinicre* 
tamed 
and  ad- 
vised. 

KKMARKR.* 

Ordinary 
CaoMi. 

Caoses. 

» 

*  Note. — ^Where  cases  hav^  been  longer  than  ten  days  unadvised  after 
transmission  to  the  Sheriff,  the  reason  to  be  stated  in  this  column. 

Also  the  names  of  any  commissioners  to  whom  remits  have  been  made  to 
take  proofs. 


614 


ORDINARY  COURT — GENERAL  ACTSw 


[Aptivdix. 


SCHEDULE  (C). 
TahU  of  Fees  %n  Ci/vU  BiitMat/or  Uu  SkeriffCkrki  ofSeoOandL 


Libel,  Sommons,  or  claim  to  fonnd  an  action, 

When  more  defenders  than  one  are  saed  for 
a  sepante  deed  or  preetatitMiy  the  above 
fees  to  be  paid  on  one  of  the  debts  or 
prestations    highest  in   amonnty  and    a 
third  of  the  abore  fees  to  be  paid  for 
each  of  the  other  debts  or  prestations, 
according  to  the  amoant  of  the  claim 
against  each  defender  or  set  of  defenders. 
Certifying  copy  of  libel,  in  terms  of  Act  of  Sede- 
runt for  Sheriff  Coarts,  c.  18,  §  4^ 
Sommaiy  petition  or  complaint  (except  petition  of 

sequestration),  and  deliverance  thereon, 
Defence,  answer,  or  first  paper  for  each  defender 
or  set  of  defenden,  or  oompearer  or  set  of  oom- 

pearers  in  any  action, 

Each  paper  or  pleading  for  either  party,  Bubse- 
quent  to  the  first  step,  including  objections  and 
answers   in  a  proof  when  stated  in  separate 

P»pen, 

Appeal  to  the  Sheriff-Depute,         .... 

Receiving  and  marking  each  set  of  productions,  ex- 
cept the  productions  lodged  with  the  first  paper 
for  each  party,  for  which  no  charge  is  to  be 

made, 

Extracting  each  decreet  in  absence,  in  the  abridged 

form 

When  a  decreet  is  extracted  against  more  de- 
fenders than  one  sued  for  a  separate  debt 
or  prestation,  the  above  fee  of  extract 
to  be  paid  on  one  of  the  debts  or  presta- 
tions highest  in  amount,  and  a  third  of 
the  above  fee  for  extract  to  be  paid  on 
each  of  the  others,  according  to  the  amount 
of  the  claim  against  such  dmnder  or  set  of 
defenders. 
Extracting  each  decree  in  foroy  in  the  abridged 

form, 

If  the  decree,  whether  in  absence  or  in  fwo^  shall 
exceed  one  sheet  for  writing,  each  succeeding 

sheet, 

Recording  abridged  decreets,  per  sheet,  . 
Indorsing  decrees  or  warrants,  and  dating  and  re- 
cording such  indorsation,    


iBCMMof 

£12«BdaiMler. 


I 


£ 

0 


0 
0 


0 
0 


f. 
0 


0 
0 


0 
0 


9 


0    0    6 
0    1     0 


0    0    6 


3 

6 


0    0    3 


0    1     0 


0    2    0 


6 
6 


Abote  £11L 
0    1     3 


0    1     0 


0    0    6 
0    1     6 

0    1     0 


0    0    6 
0    0    6 


0    0    3 
0    1     6 


0    2    6 


0    0    6 
0    0    6 

0    1    0 
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Protestations  for  not  insisting,        .        .        :        . 

Extract  thereof, 

Acts  and  commissions,  first  sheet,  .        .        .        . 

Subsequent  sheets,  each, 

If  the  proof  be  taken  on  the  interlocutor  allowing 

it,  without  extracting  an  act  and  commission, 

there  wiU  be  paid  by  each  party  leading  proof,    . 

Diligence  or  precept  for  citing  parties  incidentally, 

witnesses  or  havers,  .        .        . 

Second  diligence, 

Each  deposition  or  declaration,       .... 
Writing  each  sheet  thereof,  after  the  first,  when  the 

Sheriff-Clerk  acts  as  writing  clerk, 
The  Sheriff-Clerk  or  his  depute,  when  acting  us 
commissioner  in  taking  a  proof,  deposition  of 
party,  or  declaration,  will  be  allowed  the  follow- 
ing fees,  viz. : — 
In  causes  not  exceeding  £S,  each  hour,    . 
Above  £S,  and  not  exceeding  £25,  each  hoar, . 

Above  £25,  each  hour, 

As  also  his  clerk's  fee  for  writing,  at  the 
rate  of  4d.  per  sheet 
Sequestration  of  a  tenant's  effects,  or  of  joint-tenants 
in  one  possession,  viz. : — 
Warrant  of  sequestration,  and  service. 
Taking   the   inventory,  when   taken   by    the 
clerk,  if  the  rent  to  be  secured  be  £12  or 
under — 
Clerk  and  witnesses,        .... 
When  the  rent  is  above  £12  and  does  not 
exceed  £26 — 
Clerk  and  witnesses,         .... 
When  the  rent  is  above  £25  and  does  not 
exceed  £50 — 
Clerk  and  witnesses,         .... 
When  the  rent  is  above  £50 — 

Clerk  and  witnesses,         .... 
Writing  out  inventonr  and  schedule,  per  sheet 

of  each,  in  any  of  the  above  cases. 
If  the    clerk  and  witnesses    are    necessarily 
employed  more  than  two  hours  in  taking 
the  inventory,  or  travelling  for  that  pur- 
pose, he  will  be  allowed,  in   addition  to 
the  above  fees,  for  every  hour  after  the 
first  two — 
Clerk  and  witnesses,        .... 
But  under  these  charges  for  the  hours 
after  the  first  two,  the  clerk  not  to 


la  Ca&ea  of 
£12  and  under. 


AboTO  £12. 


£ 

8, 

d. 

£ 

s. 

d. 

0 

0 

6 

0 

0 

9 

0 

0 

6 

0 

0 

9 

0 

0 

6 

0 

0 

9 

0 

0 

6 

0 

0 

9 

0  0  6 

0  0  6 

0  0  6 

0  0  6 

0  0  6 


0  I  3 
0  2  0 
0     2    6 


0     13 


0     2    6 


0    0    9 


0  0  9 

0  0  9 

0  0  9 

0  0  9 

0  0  6 


0     16 


0  3  9 

0  5  0 

0  6  3 

0  0  6 


0    0    9 


i 
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InCMetof 
£12  and  imder. 


Above  £12. 


have  in  one  day  for  himself  and  wit- 
neases  more  than  68. 

Warrant  of  sale, 

Extract  thereof,  per  sheet,  when  required, 
Intimating  sale  to  tax-office,    .... 
The  clerk,  when  he  executes  any  warrant  to 
roup,  and  collects  the  proceeds,  will  be 
hela  liable  for  the  amount  of  the  roup- 
roll,  and  will  be  allowed  for  his  trouble 
and  risk,  including  auctioneer's  fees,  as 
follows : — 
When  the  amount  of  the  roup-roll  is 
£6   or   under,  he  will  be   allowed 
38.  9d. 
When  the  amount  of  the  roup-roll  is 
abore  ;£d,  and  does  not  exceed  £100, 
he  will  be  allowed  at  the  rate  of  2j^ 
per  cent. 
When    the    amount  of   the   roup-roll 
exceeds  £100,  but  does  not  exceed 
£1000,  he  ¥rill  be  allowed  2^  per 
cent,  for  the  first  £100,  and  for  every 
additional  £100,  or  part  of  £100,  1^ 
per  centw     And  when  the  amount 
exceeds  £1000,  he  will  be  allowed 
the  above  rates  for  the  first  £1000, 
and  1  per  cent,  for  each  additional 
£100  and  part  of  £100. 
The  above  poundage  to  cover  all  charges  for 
trouble  m  relation  to  the  sale,  and  for 
collecting  the  proceeds,  drawing  advertise- 
ments and  articles  of  roup  ;  but  the  clerk 
will  be  allowed  all  his  necessary  disburse- 
ments or  expenses,  such  as  advertising, 
paying  crier,  travelling  charses,  &c.    He 
will  also,  when  the  proceeds  are  above 
£20,  be  allowed  3s.  dd.  for  an  assistant- 
clerk. 
If   roup   be  stopped   after    time  of  sale   is 

fixed, 

Receiving  the  report  of  sale,  and  note  of  the 
sum   arising   from   it,   and    marking   the 

same, 

Allowing  inspection  of  the  same, 

In  sales  under  other  warrants  of  the 
Sheriff,  including  poindings,  the  same 
fees  to  be  paid  as  in  sales  under  seques- 
trations* 


0 
0 
0 


s. 


0 
0 
0 


d.      £    M,    d. 


6 
6 
6 


0 
0 
0 


1  0 
1  0 
0    6 


0     13 


0    13 


0 
0 


0 
0 


6 
6 


0 
0 


0 
0 


6 
6 


n 
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At  intimatinff  caption  to  compel  return  of  a  process, 

inclading  dues  of  caption,  if  issued,     . 
Enrolling  a  cause,  to  be  paid  by  the  party  requiring 

enrolment, 

When  any  cause  at  avizandum  is  enrolled  by 

order  of  the  Sheriff,  the  above  fee  to  be  paid 

by  the  parties  equally. 

At  borrowing  a  process,  or  part  of  a  process,  the 

clerk  being  for  this  fee  bound  to  compare  the 

process,  both  when  borrowed  and  returned,  and 

to  mark  the  return, 

Attending  at  judicial  inspections  or  visitations, 
when  required  by  the  Sheriff  or  either  of  the 
parties,  sealing  up  repositories,  or  executing  any 
other  order  or  warrant  of  the  Sheriff,  not  other- 
wise provided  for  in  this  table — 

First  hour  employed, 

Every  other  hour,  

Besides  necessary  outlays. 
Auditing  accounts  of  expenses  when  remit  made  to 
the  clerk  — 

In  decrees  in  absence, 

In  litigated  cases,  when  the  amount  of  the 
account  rendered  is  under  ;£5, 
When  £b  and  under  ;£10, 
When  £10  and  under  £20, 
When  £20  and  under  £40, 
When  £40  and  under  £60, 
When  £60  and  under  £80, 
When  £80  and  upwards. 

Caveat, 

Precepts  or  warrants  of  arrestment,  when  con- 
tained in  the  summons,       .... 
When  not  contained  in  the  summons. 
At  loosing  an  arrestment  in  either  case,  . 
Euch    bond  of   caution  and  relative   certifi- 
cate,     

Edict  or  summons  of  curatory,  pt  tor  giving  up 

inventories, 

Calling  in  court,  receiving  and  entering  the 

nomination  of  curators,        .        .        .        . 

Docqueting  and  signing  tutorial  or  curatorial 

inventones,  per  sheet  of  each  duplicate. 

Extract  acts  of  curatory,  or  upon  production  of 

inventories — 

First  sheet, 

Every  other  sheet, 

Second  extracts,  per  sheet,      .... 


In  Ciu«of 
£12  and  under. 


£  8,  d, 
0  0  6 
0    0    6 


0    0    6 


0    2    0 
0    13 


0    0    6 


Above  £12. 

£  «.  d. 
0  0  6 
0    0    6 


0    0    6 


0    2    6 
0    2    0 


0    0    6' 


0 

1 

9 

0 

1 

9 

0 

2 

6 

0 

2 

6 

0 

3 

6 

0 

3 

6 

0 

5 

0 

0 

5 

0 

0 

6 

0 

0 

6 

0 

0 

7 

6 

0 

7 

6 

0 

10 

6 

0 

10 

6 

0 

0 

6 

0 

0 

6 

0 

0 

3 

0 

0 

3 

0 

0 

9 

0 

1 

0 

0 

0 

9 

0 

1 

0 

0 

2 

6 

0 

3 

9 

0 

1 

3 

0 

1 

3 

0 

2 

6 

0 

2 

6 

0 

0 

3 

0 

0 

3 

0 

2 

6 

0 

2 

6 

0 

1 

3 

0 

1 

3 

0 

1 

3 

0 

1 

3 
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Id 
£12 


Abof«£12. 


£    t.    d,       £    $.   d. 


ProdoctioD  of  a  bOl  of  adToeatioii«  and  marking 
the  sani^  inolndiiig  troable  of  tnoraiiuiiig 
the  proceH  when  neoetMuy, 

Timnsmitting  extimcted  proGesMt,  in  come- 
qaence  of  a  wanant  from  the  Court  of  Session 
or  the  Sberiir, '    0 

Appeal  against  a  decree  or  sentence  of  the  ' 
Sheriff  to  the  Court  of  Josticiaiy  or  Circuit  . 
Coort,  or  answers  thereto,    . 

Searching  for  a  procew  in  which  no  procedure  i 
has  taken  place  for  a  year,  if  search  does  not  \ 
exceed  fire  years,  and  no  extract  ordered,    . 

Each  additional  Tear  after  the  first  fire  in 
which  the  search  is  made. 

For  each  consignation  of  money  in  the  clerk'fl  I 

hands,  if  under  ^10, !    0 

And   an   additional  fee  for   the  amount  I 
above  jHO  at  the  rate  of  5e.  on  each 
iH-OO  consigned. 

On  the  lodging  of  a  bank  receipt  when  money 

ordered  to  be  consigned  is  loaged  in  a  bana 

instead  of  being  consigned, 

Toe  fees  in  these  th^  last  articles  not  to 

be  chargeable  on  proceeds  of  roups  or 

sales  conducted  by  the  clerks. 

Each  warrant  to  uplift  consigned  money, 

.Full  extract,  or  second  extract,  or  authenticated 
copy  of  a  process  or  part  of  a  process,  or 
other  procedure  or  paper,  when  reouired  by 
a  party  and  furnished  by  the  clerk,  per 
sheet, 


0    9 


0    10 


0    2    0 


0    13 


0    1     3 


0    0    6    I     0     1     0 


0    0    3 


1     3 


0    0    3 


0    13 


0     13 


0     1     3 


0     13 


0     13 


0    0    6 


0    0    9 


Note. — In  all  cases  where  the  conclusions  are  ad  factum  prctstandum,  or  not 
entirely  pecuniary,  the  highest  class  to  be  the  rate  of  charge ;  bat  fees 
on  paper  in  summonses  of  removal  or  rejection  to  be  charged  according 
to  the  rent  of  the  subject  from  which  the  defender  is  summoned  to 
remoTo  or  to  be  ejected. 


Recording  homings,  inhibitions,  interdictions,  law-burrows,  with 
their  executions,  discharges,  and  other  writings  recorded  in 
the  Registers  of  Homings  and  Inhibitions,  per  sheet, 

First  or  subsequent  extracts  thereof,  when  required,  pter  sheet,    . 

Becording  bonds,  tacks,  dispositions,  and  other  writings  in  the 
register  of  deeds  and  probative  writs,  per  sheet, 

First  extracts  of  such  deeds  or  writings,  when  required,  per 
sheet, 

Subsequent  extracts,  per  sheet, 

Beoording  protests  on  bills,  including  extract,     .... 


£    s.    d. 


0 

0 

10 

0 

0 

9 

0 

0 

9 

0 

0 

6 

0 

0 

9 

0     1     3 
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Subsequent  extracts, 

Recordinfi;  accounts,  states,  and  the  like,  per  sheet  of  figures, 

Extract  thereof,  per  sheet, 

Inspection  of  records  of  entailed  vouchers, 

Searching  the  record  of  hornings  or  inhibitions,  including  minute 

book,  each  year  or  part  of  a  year, 

In  all  not  exceeding, 

Searching  for  deeds  recorded  for  the  first  year,  or  part  of  the  year 

specified, 

Every  additional  year, 

Certificate  of  search,  if  required, 

Inspection  of  records  when  a  party  or  his  agent  makes  the  search, 

each  record  book  and  corresponding  minute  book,  . 
Examinations  under  the  Bankruptcy  Act,  when  the  Sheriff-Clerk 

acts  as  clerk  to  the  examination,  each  diet,      .... 
Writing  declarations  or  oaths  therein,  per  sheet. 

General  Seroice-  Sbryicbs. 

Procuring  the  brieve  executed,  and  intimation  to  agent. 
Attending  to  court  at  service,  framing  and  recording  the  minutes, 

and  instrument  money, 

Fees  of  the  service, 

Engrossing  the  retour, 

Special  Servicej  or  Service  as  Heir  of  Provision — 
Procuring  the  brieve  executed,  and  intimation  to  agent. 
Attending  in  court  at  service,  framing  the  minutes,  and  record- 
ing, first  sheet, 

Each  other, 

Framing  the  retour,  first  sheet, 

Each  other  sheet, *    . 

Engrossing  the  retour,  each  sheet, 

Extracts  from  the  record  of  service,  when  required,  each  sheet,   . 

InfeftmerUs — 

Drawing  instrument  of  sasine  on 
Chancery  precepts,  first  sheet, . 

Each  subsequent  sheet,        .  )250  words  per  sheet, 
Extending  the  same,  first  sheet, 

Each  subsequent  sheet, 

Besides  the  stamped  vellum  or  parchment. 
And  that  the  clerk  receive  for  taking  infeftment  thereon,  when 
the  rent  of  the  property  does  not  exceed  ;£100  per  annum, 

£100  and  not  exceeding  ;£200, 

j£200  and  not  exceeding  ;^00, 

£500  and  not  exceeding  £1000, 

And  for  every  additional  £1000, 

But  not  to  exceed  in  all, 

And  if  the  distance  exceed  three  miles,  each  additional  mile, 
until  it  exceeds  ten  miles, 


£ 

& 

(L 

0 

0 

9 

0 

1 

0 

0 

0 

9 

0 

0 

6 

0 

0 

3 

0 

3 

9 

0 

0 

6 

0 

0 

3 

0 

1 

3 

0 

1 

3 

0 

3 

9 

0 

0 

6 

0    1  9 

0    3  6 

0  10  0 

0    2  6 


0     1     9 


0    3 

0 

0     1 

0 

0    7 

6 

0    5 

0 

0     1 

0 

0     1 

0 

0    7 

6 

0    5 

0 

0     1 

6 

0     1 

0 

0  10 

6 

1     1 

0 

1  11 

6 

2     2 

0 

0  10 

6 

5     5 

0 

0    2    6 


620 


OKDINART  COURT GENERAL  ACTS. 


[A 


£ 
1 


1 


0 


Bat  under  this  charge  not  to  reoeire  more  per  daj  than. 
Besides  trarelling  charges. 
Extracts  of  minates  of  procedure  of  freeholder  meetings,  when 

required,  per  sheet, 0    13 

Each  person  taking  the  oaths  to  €rOTemment,  when  the  oaths  are  \ 

not  administered  at  a  county  meeting, 10    10 

Certificate  thereof,  when  required, 0    16 

Qualifying  a  peer  to  Tote  at  an  election, 110 

Extract  of  the  fiars,  each  year, 0    0    9 

Receiving  each  precept  from  the  Court  of  Session,  making  np  list 

of  jury,  and  in^itructing  officer  to  summon,  and  making  return,  0  S  6 
Keceiving  countermand  of  trial,  and  instracting  officer,  .  |  0  2^  6 
Writing  and  booking  each  necessary  letter,  .  0  1*  3 
Each  duplicate  and  copy, 0    0    6 

Ftafor  Public  Butineu  payable  in  Ex/chtquer — 
For  the  principal  precept  of  intimation  of  election  of  a  Member 

of  Parliament,  besides  expense  of  printing,      .  0  10    6 

Writings  relative  to  elections  of  Members  of  Parliament  (exdosive 
of  the  precept),  to  summoning  the  Commissioners  of  Supply  for 
lajincr  on  the  land-tax,  and  to  other  public  business  payable  in 

the  Exchequer,  each  sheet, 0    10 

When  consisting  of  more  than  one  sheet,  each  additional 

sheet, 016 

Superintending  the  execution  of  Chancery  precepts,  and  return- 
ing the  execution,  for  each  precept, 0    0    6 

Snperiu tending  the  publication  of  royal  proclamations  or  writs, 

each, 050 

Warrant  to  summon  juiy  and  witnesses  for  striking  the  fiars  and 

making  list,  and  instructing  officer  to  summon  them,       .  0  10    6 

Attendance  at  striking  the  fiars,  and  writing  the  evidence  and 

procedure,  and  recording  the  verdict, 1  11     6 

The  Sherifif-Clerk  for  instructing  the  persons  employed  in  taking 
up  the  list  of  jurors,  receiving  the  returns,  and  engrossing  the 
li^ts  in  the  jury  books,  for  each   100  names,  exclusive  of 

printing,  .         . 0    5    0- 

To  the  district  clerk,  or  other  person  having  local  know- 
ledge, for  attending  and  assisting  the  Sheriff  at  revising 
lists,  at  the  rate  of  21s.  per  £iy,  including  travelling 
chaiges  and  postages. 

N.B, — The  sheet  of  writings  to  be  computed  at  three  hundred  words,  when  not 
otherwise  specified ;  but  if  the  writing  does  not  contain  three  hundred  words, 
to  be  charged  as  one  sheet ;  and  if  after  finding  the  sheet  or  sheets  which  any 
such  writing  shall  comprise,  calculated  at  the  rate  aforesaid,  any  number  of 
words  less  Uian  three  hundred  woxds  shall  remain,  such  fewer  words  shall  be 
charged  as  a  sheet.  Although  the  fees  for  recoiding  homings,  inhibitions, 
deeds,  and  other  writings  in  the  r^;isters  of  homings  and  inhibitions  and  of 
deeds  and  probative  writs,  are  to  be  paid  for  at  certain  rates  for  every  sheet, 
yet  it  is  understood  that  the  clerks  are  to  frame  those  records  so  as  to  contain 
in  each  sheet  the  number  of  words  prescribed  by  the  regulations  of  the  Lord 
Clerk  Register. 
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The  fees  in  the  above  table  to  be  paid  though  the  duty  be  performed  by  the 

clerk-depute  or  by  an  asBistant-derk,  and  to  be  exclusive  of  postages  and 

outlays. 
The  fees  in  criminal  and  any  other  business  to  be  subject  to  the  regulation  of  the 

Lord  High  Treasuzer  or  Commissioner  of  Her  Majesty's  Treasury,  or  any 

three  of  Uiem,  from  and  after  the  passing  of  this  Act. 


ACT  OF  SEDERUNT  for  regulating  the  Form  of  Process 
in  Sheriflf  Courts,  prepared  in  Terms  of  the  Act  of  1st 
and  2nd  Vict.  c.  119,  §  32. — Edinburgh,  10th  July, 
1839.* 

Paet  I.— of  ordinary  CIVIL  ACTIONS. 

Chap.  I. — Diets  and  Sessions  of  Court, 


1.  Each  Sheriff  Conrt,  except  those 
held  at  a  place  where  an  ordinary 
Sheriff-Suhetitute  does  not  reside,  shall 
sit  for  the  despatch  of  ordinary  busi- 
ness at  least  one  day  in  erery  week 
during  the  summer  and  winter  ses- 
sions ;  such  day  to  be  fixed  by  the 
Sheriff  in  each  county  by  a  regulation 
of  Court. 

2.  The  winter  session  shall  commence, 
at  the  latest,  on  the  15th  of  October,  or 
first  ordinary  Court-day  thereafter,  and 
shall  continue  until  the  4th  day  of 
April  inclusive,  except  during  the 
Christmas  recess,  which  must  not  be 
longer  than  three  weeks.  The  summer 
session  shall  commence  on  the  first 
Court-day  after  the  15th  of  May,  and 
continue  until  the  last  Court-day  in 
July. 

8,  It  shall  be  competent  for  each 
Sheriff  to  extend  the  duration  of  the  ses- 
sions by  a  regulation  of  Court,  and,  in 


*  Although  much  of  this  Act  of 
Sederunt  has  been  superseded,  it  is  re* 
tained  here  in  full,  partly  because  almost 
none  of  it  has  been  expressly  repealed, 
and  much  of  it  is  still  useful,  and 
partly  because  of  its  historical  interest 
and  of  its  being  an  instance  of  a  praise- 
worthy attempt  to  embody  the  rules  of 
procedure  in  one  order.  No  success 
attended  a  proposal  which  I  made 
about  two  years  ago  to  consolidate  in 


particular,  to  appoint  Court-days  during 
the  vacations.  And  in  case  there  shaU 
be  any  arrear  of  business  undisposed  of 
by  the  Sheriff,  it  shall  be  his  duty,  from 
time  to  time,  to  appoint  additional 
Court-days,  whether  in  time  of  session 
or  vacation,  for  the  purpose  of  disposing 
of  such  arrear  (1  &  2  Vict  c.  119, 
§  17). 

4.  During  the  vacations,  summary 
applications  shall  be  received,  and  inter- 
locutors in  summary  cases  shall  be  dated 
and  entered  in  the  Court-book  or  diet- 
book,  as  in  time  of  session, 

5.  The  Sheriff,  of  each  county  shall, 
before  the  termination  of  each  session, 
appoint  at  least  two  Court-days  during 
each  vacation,  the  first  towards  the 
middle,  the  last  towards  the  end  of  the 
vacation,  for  the  despatch  of  all  ordin- 
ary business,  including  the  calling  of 
new  causes ;  and  papers  appointed  to 
be  put  into  process  on  these  days  must 


one  Act  of  Sederunt  all  the  existing 
rules  of  practice.  Judging  from  its  re- 
ception by  the  press,  the  general  public 
appeared  (so  Aht  as  it  consider^  the 
matter)  to  entertain  the  idea  with 
favour ;  but  it  was  not  taken  up  either 
by  those  members  of  the  profession  who 
had  the  power  to  cany  it  out,  or  by 
those  for  whose  good  it  was  meant 
The  proposal  is  reported  in  the  Jowmal 
of  Jurispnidence  for  February,  1881. 
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be  lodsfed  with  the  Sheriff-Clerk  before 
the  hour  of  meetiDg  of  the  Court 

6.  For  seYen  days  after  each  of  theie 
days,  and  after  the  last  Court-day  of 


each  session,  it  shall  be  competent  to 
sign  interlocutors  in  ordinary  causes. 

7.  The  reclaiming  days  shall  run  dur- 
ing the  Yacation. 


Chap.  IL — Form  of  the  Summont, 


8.  All  defenders  shall  be  cited  upon 
a  summons,  idgned  on  each  page  by  the 
clerk,  fully  libelled,  and  having  the  name 
of  the  pursuer's  procurator  marked  on 
the  back. 

9.  Not  more  than  rix  defenders,  on 
separate  grounds  of  action,  shall  be  in- 
cluded in  one  libel,  except  in  actions  of 
multiplepoinding,  maills  and  duties, 
poinding  of  the  ground,  and  forthcom- 
ing. 

10.  The  summons  must  contain  a 
concise  and  accurate  statement  of  the 
facts,  and  must  also  set  forth,  in  explicit 
terms,  the  nature,  extent,  and  grounds 
of  the  complaint  or  cause  of  action,  and 
the    conclusions    deduced    therefrom. 


Where  an  account  is  founded  on,  it  shall 
be  sufficient  to  refer  to  it  by  the  first 
and  last  dates.  The  summons  must 
bear  a  pariibui  for  calling ; — the  sums 
concluded  for  must  be  marked  in  figures 
on  the  margin ; — the  true  date  of  sign- 
ing must  be  filled  up  ;— and  the  clerk 
is  discharged  from  calling  any  sum- 
mons that  is  not  marked  and  signed  as 
directed. 

11.  No  libel  shall  be  amended  after 
citation  is  given  thereon,  except  by 
authority  of  the  Sheriff. 

12.  Every  libel  or  summons  may  also 
contain  a  warrant  for  arresting  the  de- 
fender's effects  and  debts  on  the  depend- 
ence. 


Chap.  III. — Execution  of  the  Summotu. 


18.  The  officer  who  executes  the  sum- 
mons shall  deliver  to  the  defender,  if 
he  find  him,  personally,  or,  if  he  do  not 
find  him,  shall  leave  at  his  dwelling- 
place,  a  full  copy  of  the  summons  to 
the  will,  with  a  copy  of  citation,  in  pre- 
sence of  one  witness.  When  a  libel  is 
amended  in  absence  of  the  defender,  a 
copy  of  the  amendment  must  be  served 
upon  him  in  the  same  manner,  and  on 
the  same  inducia,  as  the  original  libel 
If  there  be  more  defenders  than  one, 
each  shall  be  served  with  a  copy  of  the 
libel,  or  of  such  part  thereof  as  con- 
cerns himself.  In  actions  of  poinding 
the  ground,  maills  and  duties,  and  forth- 
coming, the  tenants  and  arrestees  shall 
be  served  with  short  copies  of  citation, 
and  the  proprietor  and  common  debtor 
with  a  full  copy  of  the  libel  to  the 
will.  All  copies  of  summonses  served 
shall  be  signed  on  each  page  by  the 
officer. 

14.  Edicts  for  choosing  curators,  sum- 
monses for  curators  giving  up  inven- 
tories, multiplepoindings,  transferences, 
transumpts,  wakenings,  and  cognitions, 
msy  be  executed  by  delivering  a  copy 
of  citation  before  one  witness,  contain- 


ing the  names  and  designations  of  the 
pursuer  and  defender,  and  bearing  the 
extent  and  special  grounds  of  the  pur- 
suer's claim,  without  any  copy  of  the 
summons. 

15.  All  executions  or  returns  shall  be 
signed  by  the  officer  and  the  witness 
who  was  present  at  the  execution,  and 
shall  specify  whether  the  citation  was 
given  to  the  defender  personally  or 
otherwise ;  and  if  otherwise,  shall  spe- 
cify particularly  the  mode  of  citation. 

16.  If  any  defender  amenable  to  the 
jurisdiction  of  the  Sheriff  in  whose 
court  the  summons  is  raised  (1  &  2 
Vict  c  119,  §  24)  be  not  resident 
within  that  sheriffdom,  he  may  be  cited 
by  warrant  of  the  said  Sheriff,  provided 
the  same  be  indorsed  by  the  Sheriff- 
Clerk  of  the  sheriffdom  within  which 
the  defender  resides. 

1 7.  Where  an  officer  returns  an  irregu- 
lar or  defective  execution,  he  shall  be 
liable  to  the  par^  who  employed  him 
in  damages,  which  it  shall  be  in  the 
power  of  the  Sheriff  to  award  summarily 
in  the  course  of  the  process ;  and  such 
officer  may  also  be  punished  as  the 
Sheriff  disll  think  the  case  merits. 
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18.  If  the  officer  executes  the  war- 
rant of  arrestment  contained  in  the  sum- 
mons by  arresting  the  defender's  effects, 
he  must  forthwiUi  return  an  execution 
of  arrestment  4o  the  clerk. 


19.  The  name  of  the  pursuer's  pro- 
curator shall  be  marked  ou  the  back  of 
the  copy  of  the  libel,  and  on  the  cita- 
tion left  for  the  defender. 


Chap.  IV. — Diet  of  Compearance, 


20.  All  summonses  shall  contain  a 
warrant  for  citing  the  defender  to 
compear  on  the  seventh  day  next  after 
the  date  of  citation,  if  a  Court-day,  or, 
if  not,  on  the  first  Court-day  thereafter 
(except  in  the  cases  after  mentioned), 
with  continuation  of  days ;  and  the 
citation  shall  be  conform  to  such  war- 
rant. 


IfoU. — ^It  is  recommended  that  a  note 
of  the  days  of  the  week  on  which 
the  ordinary  Courts  are  held,  should 


be  printed  or  written  at  the  foot  of 
all  copies  of  citations. 

21.  In  the  case  of  libels  or  edicts  for 
choosing  curators,  and  of  summonses 
for  giving  up  inventories,  the  defenders 
shall  be  cited  to  appear  on  the  tenth 
day  after  the  date  of  citation,  if  a  Court- 
day,  or,  if  not,  on  the  first  Court-day 
thereafter,  with  continuation  of  days. 

22.  When  the  defender  is  a  minor, 
his  tutors  and  curators  shall  be  called 
edictally  upon  the  same  indvcice  as  the 
principal  defender. 


Chap.  V. — Calling  of  (he  Cause,  and  Non-compearance  of  the  Defender. 


23.  The  summons  may  be  called 
upon  the  day  to  which  the  defender  has 
been  cited — ^namely,  the  seventh  day,  if 
a  Court-day,  or  upon  the  first  Court-day 
thereafter, — and  the  pursuer,  at  the  call- 
ing, must,  along  with  his  summons, 
produce  the  deeds,  accounts,  and  other 
writings  on  which  he  founds,  so  far  as 
the  same  are  in  his  custody,  or  within 
his  power,  or  state  where  he  believes 
them  to  be,  in  which  case  the  Sheriff 
may  grant  him  a  diligence  for  recover- 
ing them. 

24.  If  the  defender  be  absent  at  the 
calling  of  the  cause,  the  Sheriff  may 
either  hold  him  as  confessed  and  decern, 
or  allow  such  competent  proof  in  sup- 
port of  the  libel  as  the  pursuer  or  his 
procurator  shall  require,  or  the  Sheriff 
may  deem  necessary ;  but  before  pro- 


ceeding in  the  proof,  it  must  be  shown 
to  the  Sheriff,  or  commissioner  taking 
the  proof,  that  regular  notice  of  the 
appointment  for  proof  has  been  given 
to  the  defender.  (See  §  115  infra.) 
And  the  defender  shall  not  be  reponed 
against  the  decree  in  absence,  or  inter- 
locutor allowing  the  proof,  unless  he 
shall  apply  to  have  the  decree  or  inter- 
locutor recalled,  as  hereinafter  directed, 
by  a  petition,  accompanied  with  defences 
prepared  in  terms  of  Chapter  VII., 
§§  82  and  33,  and  shall  consign  in  the 
hands  of  the  Clerk  of  Court  the  expenses 
incurred,  as  modified  on  taxation — 1 
k  2  Vict.  c.  119,  §  18)— and  the 
Sheriff  shall  have  power  to  award  to 
the  pursuer  such  part  of  the  expenses 
consigned  as  he  may  judge  reasonable. 


Chap.  VI. — Protestation  by  the  Defender  for  not  Insisting, 


25.  Upon  the  day  of  compearance, 
or  any  subsequent  Court-day  during  the 
currency  of  the  summons,  if  the  defender 
produce  the  copy  thereof  given  to  him, 
and  if  the  pursuer  fail  to  appear  and 
insist,  the  defender  may  crave  protesta- 
tion for  not  insisting,  which  the  Sheriff 
shall  admit,  and  modify  the  protesta- 
tion-money, according  to  circumstances. 


so  as  to  indemnify  the  defender  for  his 
trouble  and  expenses,  besides  the  dues 
of  extract 

26.  No  protestation  shall  be  extracted 
till  the  expiry  of  seven  free  days  after 
the  day  on  which  the  same  was  granted, 
excepting  in  cases  where  arrestments 
have  been  used,  when  the  protestation 
may  be  extracted  and  given  out  on  the 
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lapse  of  forty-eight  hours.  The  pro- 
testation, when  extracted;  may  contain 
a  precept  of  poinding  and  arrestment 
for  recovery  of  the  protestation-money, 
and  the  dues  of  extract 

27.  If  protestation  be  not  extracted, 
the  pursuer  shall  be  allowed  to  call  and 
insist  in  his  action  without  a  new  cita- 
tion, upon  paying  over  to  the  defender 
or  his  procurator,  or,  in  his   absence 


after  due  intimation  or  refusal  to  accept, 
consigning  in  the  clerk*s  hands,  for  the 
defender's  use,  the  sum  awarded  in 
name  of  protestation-money,  except  the 
expense  of  extract. 

28.  In  case  the  protestation  be  ex- 
tracted, the  instance  shall  fall,  and  the 
defender  shall  not  be  obliged  to  answer, 
except  upon  a  new  summons,  and  cita- 
tion on  the  ordinary  inducia. 


Chap.  VII. — Procedure  when  Appearance  is  made  for  Both  Parties. 


29.  The  defender  or  his  procurator, 
if  prepared,  may  give  in  his  defences  to 
the  Ubel  at  the  calling  of  the  cause; 
but  if  he  crave  to  see  the  libel,  in  order 
to  state  his  defences,  the  defences  shall 
be  lodged  on  or  before  the  seventh  day 
thereafter,  and  if  such  seventh  day  be 
a  Court-day,  before  the  hour  of  meet* 
ing  of  the  Court;  with  power  to  the 
Sheriff  to  appoint  an  earlier  or  a  later 
day,  when,  from  the  nature  of  the  case, 
he  may  see  cause  to  do  so. 

30.  A  procurator  appearing  for  a 
defender  must  produce,  along  with  his 
defences,  either  a  written  mandate  from 
the  defender,  or  the  copy  of  citation 
given  to  the  defender. 

31.  When  there  are  more  defenders 
than  one  appearing  by  different  procu- 
rators, the  procurator  for  the  pursuer 
shall  make  out  a  copy  or  copies  of  the 
summons,  or  an  excerpt  or  excerpts 
thereof,  applicable  to  the  case  of  each 
defender  or  set  of  defenders  appearing 
by  one  procurator,  which  shall  be 
signed  and  certified  by  the  clerk  of 
Court,  and  given  out  for  stating  de- 
fences, and  the  clerk  shall  retain  the 
original  summons ;  and  in  all  the  future 
pnM^edure  the  process  shall  be  given 
out  to  the  procurators  for  the  defenders 
respectively,  according  to  their  order 
in  the  summons,  who  shall  each  be 
allowed  to  see  the  same  for  such  time 
as  the  Sheriff  shall  think  proper. 

82.  Upon  the  day  appointed,  the  de- 
fender shall  give  in  all  ins  defences,  both 
dilatory  and  peremptory. 

He  shall,  in  the  first  part  of  his  de- 
fences, meet  in  their  order  the  statements 
of  fact  in  the  summons,  by  admitting 
or  denying  the  same,  either  absolutely 
or  with  quaUfioations,  but  without 
argument ;  and  with  such  explanations 


in  point  of  fact,  applicable  to  each  aver- 
ment, as  are  necessary  to  make  his 
answers  intelligible ;  and  shall  also  set 
forth  articulately,  without  argument, 
the  facts  on  which  he  may  found  a 
separate  substantive  plea  in  law;  and 
in  the  second  part  of  his  defences  he 
shall  subjoin,  under  distinct  heads,  a 
smumary  of  all  the  defences  or  pleas  in 
law  which  he  is  to  maintain,  with  such 
argument  as  he  may  think  fit. 

83.  Along  with  his  defences,  the  de- 
fender must  produce  the  deeds  or  writ- 
ings on  which  he  founds,  so  far  as  the 
same  are  in  bis  custody  or  within  his 
power ;  and  if  thev  are  not  within  his 
custody  or  power,  he  shsJl  state  where 
he  believes  them  to  be,  and  crave  a 
diligence  for  recovering  them. 

84.  In  actions  of  removing,  and  in 
summary  applications  for  ejection,  the 
defender  shall  come  prepared  with  a 
cautioner  for  violent  profits,  at  giving 
in  his  defences  or  answers,  unless  he 
instantly  verify  a  defence  excluding  the 
action. 

35.  The  defences,  when  given  in,  shsU 
be  seen,  and  replies  lodged,  on  or  be- 
fore the  seventh  day  thereafter ;  and  if 
such  seventh  day  be  a  Court-day,  before 
the  sitting  of  the  Court ;  with  power  to 
the  Shei&  to  appoint  a  later  or  an 
earlier  day  if  he  see  cause.  If,  bow- 
ever,  the  parties  are  ready  to  dose  the 
record  upon  the  summons  and  defences 
alone,  or  on  these  papers  along  with  a 
minute  by  the  pursuer,  written  on  the 
summons,  and  simply  admitting  or  deny* 
ing  the  statements  in  the  defences,  it 
shall  not  be  necessary  to  lodge  replies, 
and  it  shall  be  competent  for  the  Sheriff 
to  close  the  record  aooordingly  in  man- 
ner hereinafter  direcrted. 

86.  In  the  first  part  of  the  replies 
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the  purroer  shall  oommence  by  settiDg 
forth  articulately,  and  in  substantive 
propositions,  without  argument,  the 
whole  facts  on  which  he  founds,  which 
facts  must  be  comprehended  under  the 

general  statement  in  the  summons ;  and 
e  shall  then  meet,  in  their  order, 
articulately,  and  without  argument, 
the  statements  of  facts  in  the  defences, 
by  admitting  or  denying  the  same, 
either  absolutely,  or  with  qualifications, 
and  with  snch  explanations  in  point  of 
fact,  applicable  to  each  averment,  as 
are  necessary  to  make  his  answers 
intelligible ;  and,  in  the  second  part  of 
the  replies  he  shall  subjoin,  under  dia* 
tinct  heads,  a  summary  of  the  pleas  in 
law  which  he  is  to  maintain,  with  such 
argument  as  he  may  think  fit. 

87.  When  the  replies  are  given  in, 
the  Sheriff  shall  proceed  to  advise  the 
pleadings ;  and  it  shall  be  in  his  power, 
&  he  see  cause,  to  allow  the  defences  to 
be  amended,  in  which  case  he  shall 
particularly  specify,  in  his  interlocutor 
or  note,  the  points  on  which  amend- 
ments are  required,  and  such  amend- 
ments, whether  consiBting  of  answers  to 
the  pursuer's  statements,  or  to  his  pleas* 
in  law,  shall  be  stricUy  confined  to  the 
points  so  specified,  and  shall  be  made 
on,  or  subjoined  to,  the  original  defences 
with  reference  to  their  proper  heads, 
and  in  the  same  form  and  manner  in  all 
respects  as  is  hereinbefore  prescribed  for 
preparing  defences. 

38.  If  dilatory  defences  have  been 
stated,  they  shaJl  be  immediately  dis- 
posed of  by  the  Sheriff,  unless  he  thinks 
that,  either  from  their  being  connected 
with  the  merits,  or  on  anv  other  ground, 
they  should  be  reserved  till  a  future 
stage  of  the  cause. 

89.  No  reclaiming  petitions  acainst 
any  judgment  repelling  the  dilatory 
defences  shall  be  allowed ;  but  if  the 
judgment  has  been  pronounced  by  the 
Sheriff-Substitute,  the  defender  may 
appeal  to  the  Sheriff. 

40.  If  the  Sheriff  sustain  the  dilatory 
defences,  or  any  of  them,  he  shall  at  the 
same  time  determine  the  matter  of 
expenses;  but  if  he  repel  the  dilatory 
defences,  the  cause  shall  then  proceed 
in  its  due  course  of  preparation. 

41.  If  it  shall  appear  to  the  Sheriff, 
after  the  dilatory  defences  (if  any  have 


been  proponed)  are  disposed  of,  that  the 
grounds  of  action  on  the  merits,  as  set 
forth  in  the  summons,  are  in  terms  not 
sufficientiy  positive  and  dear,  or  that 
the  conclusions  are  not  regularly  or 
clearly  deduced,  he  may  either  dismiss 
the  action,  decerning  for  expenses  if  he 
shall  see  cause,  and  reserving  to  the 
pursuer  the  right  to  bring  a  new  action, 
if  otherwise  competent ;  or  he  may 
allow  an  amendment  of  the  libel,  and 
give  interim  decree  against  the  pursuer 
for  the  expenses  incurred  by  the  inoor^ 
rect  form  of  the  summons;  and  the 
amendments,  as  approved,  shall  be 
written  on  the  original  summons,  and 
authenticated  by  the  subscription  of  the 
clerk. 

42.  If  the  defences  or  replies  be  not 
prepared  in  tiie  manner  hereinbefore 
directed,  the  Sheriff  may  order  the  same 
to  be  withdrawn,  and  correct  def enoee 
or  replies,  as  the  case  may  be,  to  be 
given  in ;  and  he  may  give  interim 
decree  against  the  party  in  fault  for  the 
expenses  thus  occasioned. 

48.  If  it  shall  appear  to  the  Sheriff 
that  the  summops,  defences,  and  replies 
set  forth  fully  the  facts  respectively 
founded  on,  and  sufiidentiy  bring  out 
the  merits  of  the  cause,  he  shall  require 
the  parties,  within  a  time  to  be  specified, 
to  sibate  whether  they  are  willing  to 
hold  their  said  pleadings  as  containing 
their  full  and  final  statement  of  facts  ; 
and  if  they  agree  so  to  do,  they  shall, 
within  the  said  time,  set  forth  their 
assent  to  that  effect  in  a  note  subjoined 
to  their  respective  pleadings,  or  written 
on  the  interlocutor  sheet,  or  minutes  of 
process,  and  subscribed  by  them  or  their 
respective  procurators ;  and  the  Sheriff 
shidl  then  close  the  record  by  writing 
the  words  ''record  closed,"  and  dating 
and  subscribing  the  same. 

44.  If  the  parties  do  not,  within  tVe 
time  specified,  state  whether  they  are 
willing  to  hold  their  said  pleadings  as 
containing  their  full  and  final  statement 
of  facts,  the  Sheriff  shall  be  entitled  to 
close  the  record  in  the  same  manner, 
and  to  the  same  effect,  as  if  the  parties 
had  expressly  agreed. 

45.  If  either  of  the  parties  shall  state 
that  he  does  not  agree  to  hold  the  sum- 
mons, defences,  and  replies  as  sufiidentiy 
setting   forth   the    uicts    respeotivdy 
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founded  on,  or  if  it  Bhall  appear  to  the 
Sheriff  that  the  record  cannot  properly 
be  closed  without  alterations  on,  or 
additions  to,  those  pleadings,  he  shall 
ordain  the  parties,  or  their  procurators, 
to  attend  him  on  such  day  as  he  shall 
appoint,  for  the  purpose  of  adjusting  the 
record,  intimatixig  at  the  same  time  by  a 
note,  or  in  such  manner  as  he  may  think 
proper,  the  points  to  which  he  wishes 
their  attention  to  be  directed.  At  this 
meeting,  or  at  any  adjournment  thereof 
which  the  Sheriff  may  think  reasonable, 
the  parties  or  their  procurators  may 
propose  any  alterations  on,  or  additions 
to, the  defences  or  replies;  which  altera- 
tions or  additions  shall  be  written  by 
them  on  the  original  defences  or  replies, 
in  such  mode  and  fonn  as  the  Sheriff 
shall  allow.  And  if  the  Sheriff  shall 
then  be  of  opinion. that  the  record  may 
be  closed,  and  the  parties^  or  their  pro- 
curators, are  willing  to  close  it,  they 
shall  set  forth  their  assent  to  that  effect 
in  a  note  subjoined  to  their  respective 
pleadings,  or  written  on  the  interlocutor 
sheet,  or  minutes  of  process,  and  sub- 
scribed by  them  or  their  respectire  pro- 
curators ;  and  the  Sheriff  shall  then 
dose  the  record  by  writing  the  words 
"record  closed,"  and  dating  and  sub- 
scribing the  same. 

All  aJterations  or  additions  made  on 
tha  margin  of  the  record  at  any  period 
before  it  is  closed  shall  be  authenticated 
by  the  initials  of  the  Sheriff. 

46.  If  the  parties  fail  to  attend  the 
meeting  so  appointed,  or  if  any  party  be 
absent,  and  the  party  present  shall  con- 
sent to  dose  the  record,  it  shall  be 
competent  for  the  Sheriff  to  do  so,  in 
the  same  manner,  and  to  the  same 
effect,  as  if  both  parties  had  expressly 
agreed  ;  or  otherwise  to  appoint  a  new 
meeting  for  adjusting  and  closing  tiie 
record,  with  certification. 

47.  If  at  the  meeting  it  shall  appear 
to  the  Sheriff  that,  from  the  intricacy 
of  the  case,  or  any.  other  cause,  the 
record  cannot  properly  be  closed,  or  if 
both  parties  shall  decline  to  close,  the 
Sheriff  shall  order  a  condescendence 
(from  either  of  the  parties)  and  answers, 
within  such  time  as  he  may  think 
proper. 

48.  If  one  party  shall  be  willing  to 
ose,  while  the  other  declines  to  do  so, 


the  Sheriff  shall  have  power  to  dose 
the  record  if  he  deems  it  expedient ; 
but  in  the  event  of  his  allowing  a  con- 
descendence in  consequence  of  such 
dedlnature,  when  he  would  otherwise 
think  it  unnecessary,  he  shall  find  the 
party  so  declining  liable  in  such  part  of 
the  previous  expenses  as  he  may  think 
reasonable,  for  which  he  shall  grant 
interim  decree ;  and  he  shall  then  order 
a  condescendence  and  answers ;  and  it 
shall  not  be  competent  for  the  deik  to 
receive  the  paper  of  the  party  who  so 
dedined  to  close  until  certified  that  the 
said  expenses  have  been  paid. 

49.  In  the  condescendence,  the  party 
shall,  without  argument,  in  substantive 
propositions,  and  under  distinct  heads 
or  articles,  set  forth  the  whole  facts  and 
circumstances  pertinent  to  his  case, 
which  he  avers  and  offers  to  prove,  and 
shall  state,  at  the  end  of  each  article, 
the  spedfic  mode  of  proof. 

50.  In  the  answers,  the  respondent 
shall,  articulately  and  without  argu- 
ment, admit  or  deny,  either  absolutely 
or  with  qualifications,  each  separate 
averment  in  the  condescendence,  setting 
forth  in  his  admission  or  denial  such 
explanations  in  point  of  fact  as  are 
necessaiy  to  make  his  answerintdligible. 
If  the  respondent,  besides  his  answers 
to  the  averments  in  the  condescendence, 
has  to  aver  any  facts  or  circumstances 
pertinent  to  the  case  on  which  he  founds 
a  separate  substantive  plea,  he  shall  set 
them  forth  without  argument,  in  sub- 
stantive propositions,  and  under  distinct 
heads  or  artides,  and  shall  state  at  the 
end  of  each  article  the  specific  mode  of 
proof. 

51.  The  parties  shall  subjoin  to  their 
condescendence  or  answers  a  note  of  the 
whole  pleas  in  law  on  which  they  re- 
spectively found.  They  shall  also  pro- 
duce therewith  all  writings  in  their 
custody,  or  within  their  power,  not 
already  produced,  on  which  they  mean 
to  found }  but  when  books  of  busiaeas 
are  founded  on,  excerpts  therefrom  may 
be  produced  in  the  first  instance,  the 
books  themselves  bdng  produced  in  the 
course  of  the  proof  if  required.  If  the 
writings  are  not  in  their  custody  or 
power,  they  shall  take  a  diligence  for 
their  recovery,  or  report  any  diligence 
previously  granted. 
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52.  If  the  aufiwen  contain  a  separate 
statement  of  facta,  the  condescender 
shall  be  entitled  to  subjoin  to  his  con- 
descendence articulate  answers  thereto, 
with  any  plea  or  pleas  in  law  which 
may  thence  arise ;  but  otherwise  he  shall 
not  be  entitled  to  make  any  alteration 
on  his  condescendence  until  the  parties 
meet  before  the  Sheriff,  as  heremafter 
provided. 

53.  If  the  Sheriff  think  that  any  of 
the  parties  has  either  stated  in  the 
condescendence  or  answers  allegations 
which  ought  to  hare  been  brought  for- 
ward in  the  previous  pleadings,  or  has 
improperly  withheld  writings,,  or  other 
documents,  which  ought  to  have  been 
previously  produced,  he  may  find  the 
party  in  fault  liable  in  the  whole  or 
such  part  of  the  expenses  previously 
incurred  by  the  other  party  as  may 
appear  proper,  aud  give  interim  decree 
therefor. 

54.  As  soon  as  the  condescendence 
and  answers,  prepared  in  the  manner 
before  directed,  are  lodged,  the  Sheriff 
shall  order  the  parties,  or  their  procura- 
tors, to  attend  him  on  such  day  as  he 
shall  appoint,  for  the  purpose  of  adjust- 
ing and  closing  the  record  ;  intimating, 
if  necessary,  at  the  same  time,  by  a 
note,  or  in  such  manner  as  he  may 
think  proper,  the  points  to  which  he 
wishes  their  attention  to  be  directed. 
At  this  meeting  the  parties  or  their 
procurators  may  propose  any  alterations 
on,  or  additions  to,  the  condescendence 
and  answers ;  whidi  alterations  or  addi- 
tions shall  be  written  by  them  on  the 
original  condescendence  and  answers, 
in  such  mode  and  form  as  the  Sheriff 
shall  allow ;  after  which,  or  if  the 
parties  or  any  of  them  be  absent,  it 
shall  be  competent  for  the  Sheriff  to 
dose  the  record,  whether  the  parties 
are  willing  or  not,  by  writing  the  words 
'^  record  dosed,"  and  dating  and  sub- 
scribing the  same ;  and  all  alterations 
or  additions  made  on  the  margin  of  the 
record  before  closing  shall  be  authenti- 
cated as  hereinbefore  directed. 

55.  If  in  the  summons,  defences,  and 
replies,  or  in  the  condescendence  and 
answers,  a  statement  of  fact  within  the 
opposite  party's  knowledge  be  averred  by 
one  party  and  not  denied  by  the  other, 
the  latter  shall  be  held  as  confessed. 


56.  When  the  record  has  been  dosed 
in  any  of  the  modes  above  mentioned, 
no  new  averments  of  fact,  amendment 
of  the  libd,  or  new  ground  of  defence, 
or  productions  within  the  power  of  the 
party,  shall  be  allowed  or  received, 
under  the  exception  of  res  noviter 
veniens  ad  noHtiamf  or  of  facts  emerg- 
ing since  the  record  was  closed. 

57.  When  the  Sheriff  shall  see  cause, 
he  may  order  written  pleadings  on  the 
relevancy  of  the  allegations  on  the 
record. 

58.  It  shall  be  competent  to  either 
party,  before  final  judgment  in  a  cause, 
to  apply  either  by  motion  in  Court,  or 
by  a  short  note  without  argument^  for 
leave  to  lodge  a  statement  of  any  matter 
of  fact  or  document  noviter  venieni  ad 
noHtiam,  or  emerging  since  the  record 
was  dosed.  The  Sheriff  shall  there- 
upon appoint  the  said  party,  within  a 
time  to  be  specified,  to  ffive  in  a  con- 
descendence, stating,  in  we  first  place, 
the  facts  which  he  alleges  to  have 
newly  co^e  to  his  knowledge,  or  to 
have  emerged  since  the  record  was 
dosed ;  and,  secondly  and  separatimf 
setting  forth  the  droumstancea  under 
which  they  have  only  recently  come  to 
his  knowledge  or  emerged ;  and  shall, 
if  he  see  cause,  appoint  the  other  party, 
within  a  spedfied  time,  to  answer  the 
latter  part  of  the  said  condescendence  : 
And  upon  the  said  answers  being  given 
in,  the  Sheriff  shall,  either  upon  proof 
or  otherwise,  determine  whether  or  not 
the  said  matter,  as  res  noviter  veniene 
ad  notitiam,  or  as  having  emerged  since 
the  record  was  dosed,  ought  to  be  added 
to  the  record,  and  shall  pronounce  an 
interlocutor  accordingly,  at  the  same 
time  determining,  or  spedally  reserv- 
ing, the  point  of  expenses.  And  in 
case  he  shall  be  of  opinion  that  the  said 
facts  ought  to  be  added  to  the  record, 
he  shall  appoint  the  opposite  party  to 
answer  the  first  part  of  the  said  con- 
descendence ;  and  the  Sheriff  shall 
thereafter  of  new  dose  the  record  upon 
these  additional  papers. 

59.  .The  Sheriff  shall,  by  a  spedal 
order,  fix  the  time  within  which  each 
paper  shall  be  lodged,  except  in  so  far 
as  hereinbefore  or  after  provided ;  and 
the  derk  shall  not  receive  them  after 
the  time  so  fixed  except  by  consent  of 
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tiie  oppoaifte  mgeai,  written  theiwm  and 
sobtoribed  by  him.  Nor  iIiaU  the  tuna 
for  10  lodging  papen  be  in  any  case 
prorogated  except  by  the  Shenfl^  on 
caoBe  shown,  and  on  payment  of  an 
amand,  or  of  the  whole  or  part  of  the 
ezpenaes  previooily  incnrred,  if  the 
Sheriff  shall  think  proper.  If  the  party 
shall  fail  to  lodge  any  paper  ordered 
within  the  time  originally  fixed,  or 
afterwards  prorogated,  the  Sheriff  may 
dose  the  reoord,  and  either  give  judg- 
ment, allow  a  proof,  or  otherwise  dis* 
pose  of  the  cause  as  he  shall  think  fit. 

60.  When  it  shall  appear  to  the 
Sheriff  that  all  the  facts  requisite  to 
the  decision  of  the  cause  are  ascertained 
so  as  to  render  any  proof  unnecessary, 
he  may  proceed  to  decide  the  cause 
without  further  argument,  or  he  may 
order  memorials,  or  minutes  of  debate, 
if  he  see  cause. 

61.  It  shall  be  competent  to  the 
pursuer,  before  any  interlocutor  of 
absolritor  is  pronounced,  to  enter  on 
the  record  an  abandonment  of  the 
cause,  on  paying  full  expenses  to  the 
defender,  and  to  bring  a  new  action, 
if  otherwise  competent. 


62.  In  pronoandng  judgment  on  the 
merits,  the  Sheriff  shall  also  determine 
the  matter  of  expenses,  in  so  far  as  not 
already  settled. 

63.  All  pleadings  shall  be  subscribed 
by  the  party  himself  (he  being  answ^- 
able  as  to  their  beinj^  in  regnlar  form, 
and  containing  nothing  improper  or 
disrespectful  to  the  Court),  or  by  a 
procurator  of  Court,  or  other  person 
legally  authorised  to  act ;  and  shall 
state  the  name  and  designation  of  the 
person  by  whom  they  are  drawn,  other- 
wise they  shall  not  be  received. 

64.  No  petition,  memorial,  minute, 
note,  protest,  or  written  pleading,  other 
than  those  which  are  expressly  allowed 
by  the  present  regulations,  shall,  with* 
out  preriotts  permission  by  the  Sheriff, 
be  received  by  the  clerk. 

65.  It  shall  be  the  duty  of  the  Sheriff 
to  enforce,  in  the  strictest  manner,  the 
present  regulations,  by  ordering  per- 
emptorily  all  such  pleadings  as  are  not 
in  terms  thereof  to  be  withdrawn,  and 
also,  if  necessary,  by  imposing  amands, 
or  awarding  to  the  opposite  party  ex- 
penses, to  such  an  extent  as  may  seem 
expedient  and  proper. 


Ohapu  VIII. — AppoiiUmenii  on  Portia  to  Chnfesi  or  Deny^  and  Judicial 

Examination  of  Parties. 


66.  When  the  record  shall  have  been 
closed,  or  at  such  earlier  stage  of  the 
cause  as  to  the  Sheriff  sluJl  seem 
proper,  he  may  order  both  parties,  or 
either  of  them,  between  and  a  certain 
day,  by  a  writing  under  their  hands,  to 
tonfess  or  deny  facts  specified  by  the 
Sheriff,  or  to  attend  personally  for  ex- 
amination, and  answer  such  interroga- 
tories as  the  Sheriff  or  commissioner 
.  shall  think  proper ;  and  if  the  party  fail 
to  comply  with  such  order  within  the 


time  assigned,  he  shall  be  held  as  con- 
fessed to  such  extent  as  the  Sheriff  shall 
think  just,  and  decree  may  thereupon 
be  pronounced,  reserving  to  the  Sheriff 
to  repone  him  upon  cause  shown,  and  on 
payment  of  such  amand  or  expenses  as 
the  Sheriff  may  think  proper. 

67.  All  such  examinations  shall  take 
place  in  presence  of  the  Sheriff;  but 
when  he  cannot  attend,  or  in  cases  of 
special  emergency,  he  may  appoint  a 
commissioner. 


Chap.  IX. — Proof  and  Oireumduction, 


68.  If  the  facts  are  not  sufficiently 
ascertained,  the  Sheriff  shall  allow  a 
proof  of  sudi  facts  averred  in  the  record 
as  he  may  deem  necessary ;  and  it  shall 
be  the  duty  of  the  Sheriff  or  his  substi- 
tute to  take  the  proof ;  but  when  this 
cannot  be  done  without  interfering  with 
more  important  duties,  which  cannot  be 


delegated,  a  remit  may  be  made  to  a 
commissioner. 

69.  When  the  Sheriff  condders  it 
necessary  to  grant  act  and  commisdon, 
the  de^  shaU  only  extract  so  much  of 
the  process  as  relates  to  the  points  on 
which  the  proof  is  to  be  taken ;  but  *it 
shall  not  be  neoeasaiy  to  take  out  Buoh 
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extract  if  the  proof  is  to  be  taken  within 
the  county.  The  comminioner,  if  the 
'  proof  is  to  be  taken  within  Scotland, 
BhiJl  either  be  the  Clerk  of  Court,  his 
acting  depute,  a  practitioner  before  any 
Court  of  law  of  at  least  three  years* 
standing,  a  justice  of  the  peace,  or  other 
magistrate. 

70.  If  the  mean  of  .proof  be  by  writ- 
ings alleged  to  be  in  the  other  party's 
himds,  a  day  shall  be  assigned  to  that 
party  for  pToducing  them,  or  to  depone 
thereanent,  as  in  an  exhibition ;  or  a 
diligence  may  be  granted  against  him 
as  a  hav^er ;  and  in  case  he  shall  fail  to 
exhibit  or  depone  on  the  day  appointed, 
he  shall  be  held  as  confessed  upon  the 
point  offered  to  be  proved  by  such  writ- 
ings. 

71.  When  the  mean  of  proof  is  by 
writings  not  in  the  party's  hands,  or  by 
witnesses,  a  day  shall  be  assigned  for 
recovery  of  such  writs,  or  for  proving  by 
witnesses,  and  diligence  shall  oe  granted 
to  that  effect,  to  be  reported  against  the 
day  assigned.  ( Vide  tnfra,  §  126,  <u  to 
cases  y/kere  the  daim  exceeds  £40.) 

72.  Witnesses  and  havers  residing  in 
another  sheriffdom  must  be  cited  in  the 
terms  and  under  the  provisions  'of  1 
&  2  Vict  c.  119,  §  24. 

73.  The  evidence  of  any  witness 
about  to  leave  Scotland,  or  whose  testi- 
mony is  in  danger  of  being  lost  on 
account  of  extreme  old  age  or  dangerous 
sickness,  may,  upon  application  in  a 
depending  process,  be  taken  to  lie  in 
reterUis,  The  part^,  if  required  by  the 
Sheriff,  must  instruct  the  fact  alleged 
as  the  cause  of  the  application.  In  case 
of  old  age,  a  certificate  to  that  purpose 
must  in  general  be  exhibited  ;  and  in 
case  of  sickness,  the  certificate  of  a 
physician  or  surgeon,  or  of  the  minister 
of  the  parish,  must  aJways  be  produced. 
If  such  proof  ia  applied  for  before  the 
record  is  closed,  the  party  shall  specify 
in  the  application  the  fact  or  facts  on 
which  the  witnesses  are  to  be  examined. 

74.  It  shall  be  in  the  power  of  the 
Sheriff  or  conmussioner  taking  the  proof 
to  order  to  witnesses  such  expenses  as 
shall  seem  just,  to  be  paid  by  the  party 
adducing  them  or  his  procurator.  The 
dues  of  oaths  must  be  paid  by  the  party 
requiring  them. 

75.  If  havers  or  witnesses  within  the 


county,  who  have  been  dted  on  tndudcs 
of  not  less  than  forty^eight  hours,  do  not 
appear  upon  the  day  to  which  they  are 
dted,  and  if  no  satisfactory  reason  be 
assigned  for  their  non-attendance,  second 
diligence  shall  be  granted  at  the  party's 
instance  for  apprehending  and  imprison- 
ing them,  until  they  find  caution,  under 
such  peiuklty  as  may  be  fiixed  by  the 
Sheriff,  to  appear  at  the  subsequent 
diets  of  proof  when  required  ;  and  which 
diligence  shall  always  be  reported  on  the 
day  assigned  for  that  purpose,  either 
along  with  the  witnesses,  or  with  an  exe- 
cution by  an  officer,  bearing  that  they 
have  been  searched  for  and  could  not  be 
found.  The  Sheriff,  when  taking  a 
proof  himself,  or  on  report  of  the  com- 
missioner, shall  dedde  whether  witnesses 
not  appearing  on  the  day  to  which  they 
were  first  cited  should  be  entitled  to 
expenses,  or  should  be  liable  in  the  ex- 
pense of  second  diligence,  and  execution 
thereof,  or  fined  for  their  contmnacy. 
(See  on  this  subject,  1  &  2  Vict  c.  119, 
§  24.) 

76.  Before  proceeding  In  any  proof, 
the  diet  for  which  has  been  fixed  in 
absence  of  either  party  or  his  procurator, 
it  must,  if  required,  be  shown  to  the 
Sheriff  or  commisdoner  taking  the  proof 
that  notice  of  the  appointment  to  prove 
has  been  made  to  that  party  or  his  pro- 
curator in  terms  of  the  interlocutor 
allowing  the  proof ;  and  the  Sheriff  or 
commiBsioner  in  taldng  a  proof  or  deda- 
ration,  or  an  oath  of  party  on  reference 
may,  notwithstanding  the  absence  of 
one  of  the  parties  or  lus  procurator,  pro- 
ceed with  the  proof. 

77.  Such  inddental  debates  as  arise 
during  the  examination  of  a  party,  or 
in  the  course  of  a  proof,  shall  be  con- 
sidered as  closed  by  a  short  written 
statement  of  the  groimds  of  objection, 
with  answers  thereto,  unless  otherwise 
appointed  by  the  Sheriff ;  and  these 
objections  and  answers,  as  also  any 
further  debate  thus  allowed,  shall  be 
taken  down  on  separate  papers  referred 
to,  and  not  engrossed  in  the  proof, 
unless  otherwito  ordered  by  the  Sheriff 
or  conmusdoners.  No  reclaiming  peti- 
tion shall  be  competent  against  any 
judgment  pronounced  in  the  course  of 
taldnff  a  proof  ;  but  all  such  judgments 
shall  be  subject  to  review  by  appeal  to 
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the  Sheriff-SubBtitate  or  Sheriff  with- 
out prejudice  to  the  right  of  further 
appeid  from  the  judgment  of  the 
Sheriff-Substitute  to  the  Sheriff,  as  in 
other  caseB.  When  the  Sheriff  or  com- 
misaioner  repels  an  objection  to  a  wit- 
nesB  or  to  an  intenogatory,  it  shall  be 
his  duty  to  proceed  with  the  examina- 
tion, and  in  all  other  cases  it  shall  be 
oompetent  to  him  to  do  so;  and  he 
shaQ  have  power  in  any  case  to  order  the 
proof,  subject  to  such  objection,  to  be 
sealed  up  if  he  shall  see  cause.  All 
questions  arising  in  the  course  of  a 
proof  may  be  disposed  of  in  time  of 
vacation. 

78.  When  a  witness  is  brought  for- 
ward by  one  party,  he  shall  be  subject, 
at  the  same  diet,  to  examination  in 
chief  by  the  adverse  party,  and  to 
cross-examination  by  both  parties,  the 
adverse  party  paying  his  proportion  of 
the  expense  of  such  examination. 

79.  When  the  proof  is  hf  oath  of 
party,  a  day  shall  be  assigned  foe  his 
appearing  and  deponing.  Such  oath 
shall  be  taken  by  the  Sheriff,  but  if  he 
cannot  attend,  or  in  any  case  of  special 
emeigenoy,  he  may  appoint  a  commis- 
sioner. If  the  party  fail  to  appear 
upon  the  day  assigned,  and  if  no  satis- 
factory reason  be  given  for  his  absence, 
and  the  Sheriff  do  not  see  cause  to 
prorogate  the  diet,  the  term  shall  be 
circumduced  against  him,  and  he  shall 
be  held  as  confessed,  and  either  de- 
cerned agunst  or  avizandum  made  with 
the  cause,  as  the  nature  of  the  case 
may  require. 

80.  When  any  fact  has  been  referred 
to  oath  of  party,  if,  before  emitting 
the  oath,  another  mean  of  proof  be 
demanded,  it  shall  not  be  allowed, 
except  upon  the  person  who  made  the 
reference  previously  paying  the  expense 
which  the  other  party  has  been  put  to 
by  this  change  of  procedure,  as  the  same 
shall  be  modified  by  the  Sheriff. 

81 .  Upon  the  day  assigned  for  report- 
ing the  diligence  of  commission,  the 
party  who  obtained  it  shall  report  the 
same.  If  he  do  not,  the  other  party 
may  crave  circumduction ;  and  the 
term  shall  be  circumduced  unless  suffi-. 
cient  cause  for  not  reporting  be  shown 
to  the  Sheriff,  who  may  prorogate  the 
term,   upon  payment  of  part  of   the 


expenses,  or  without  any  such  condi- 
tion, as  he  may  think  proper.  When 
a  cause  is  at  proof  on  oommission,  it 
shall  not  be  put  to  the  roll  until  the 
tenn  for  proving  is  expired,  unless, 
from  circumstances  occurring  in  the 
course  of  the  proof,  it  becomes  neces- 
sary to  enrol  the  cause  to  have  the 
Sheriff's  directions  thereanent. 

82.  No  party  shall  be  reponed  against 
a  circumduction,  or  against  a  holding 
as  confessed,  except  upon  cause  shown 
to  excQse  his  former  failure,  and  upon 
payment  of  such  sum  as  the  Sheriff 
shall  modify  for  indemnifying  the  other 
party. 

83.  When  a  proof  is  reported  and  an 
interlocutor  pronounced  thereon,  no 
further  proof  shall  be  allowed,  except 
upon  very  weighty  reasons  shown,  and 
upon  payment  to  the  other  party  of 
such  a  sum  for  expenses  as  the  Sheriff 
shall  determine.  When  such  further 
proof  is  applied  for,  the  facts,  and  the 
witnesses  by  whom  they  are  to  be  proved, 
must  be  particularly  condescended  on 
in  the  petition  craving  the  additional 
proof. 

84.  In  all  cases  where  the  oath  of 
party  is  required,  the  party  by  whom 
the  reference  or  deference  is  made  must 
either  subscribe,  along  with  his  procu- 
rator, the  paper  in  which  the  requisi- 
tion is  made,  or  sign  a  separate  writing 
to  that  effect,  to  be  produced  along 
with  the  paper,  or  judicially  adhere  to 
the  reference  or  deference  in  presence 
of  the  Sheriff,  or  of  the  commissioner. 

85.  When  proof,  either  bv  oath  of 
party  or  by  witnesses,  is  concluded  and 
reported,  the  Sheriff  shall  proceed  to 
advise  the  cause,  unless  he  shall  deem 
it  necessary,  either  from  the  intricacy 
of  the  proof  or  the  importance  of  the 
cause,  to  appoint  memorials  or  minutes 
of  debate  upon  the  proof,  or  upon  the 
whole  cause. 

86.  These  memoriaLs  or  minutes  shall 
not  contain  any  quotation  from  the  proof, 
or  any  of  the  writings  in  process,  except 
when  absolutely  necessary ;  but  refer- 
ence may  be  made  to  the  parole  proof 
bv  the  page,  and  by  the  letters  of  the 
alphabet  (which  for  that  purpose  shall 
be  put  on  the  margin  of  the  proof), 
and  to  the  written  evidence  by  the 
pages. 
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Chap.  X. — Of  StcUemenU  of  Accounts,  and  Reports  on  Rem/iU, 


87.  It  shall  be  competent  to  the 
Sheriff,  when  he  sees  cause,  to  order 
either  or  both  parties  to  give  in  full  and 
complete  statements  of  accounts,  and 
thereupon  to  order  objections  and 
answers,  and  afterwards  he  may  allow 
the  parties  to  revise  those  papers  by 
making  alterations  or  additions  on  them 
in  such  mode  or  form  as  he  shall  direct; 
which  alterations  or  additions  shall  be 
such  only  as  are  rendered  necessary  by 
new  statements  or  arguments  in  the 
paper  of  the  opposite  party. 

88.  When  the  Sheriff  sees  cause,  he 
may,  either  before  or  after  the  record 
is  closed,  appoint  visitations  and  inspec- 
tions, or  remit  to  accountants,  auditors, 
inspectors,  or  other  persons  of  skill,  to 
report,  and  to  prepare  and  lodge  plans. 


where  necessary ;  and  the  reporters  may 
afterwards  be  required  to  verify  the 
reports  upon  oath. 

89.  The  Sheriff  may  allow  objections 
to,  or  observations  on,  the  report  and 
answers,  and  thereafter  may  allow  these 
papers  to  be  revised,  under  the  pro- 
visions contained  in  section  87. 

90.  The  expense  of  these  remits  and 
reports  shall,  in  the  first  instance,  be 
paid  by  the  parties*  procurators  jointly, 
unless  the  Sheriff  shall  in  particular 
cases  see  reason  to  order  otherwise. 
But  the  expense  of  accountants' 
reports  shall  not  be  chargeable  against 
the  agent  unless  so  arranged.  The 
fees  of  auditing  shall  in  the  first  in- 
stance be  paid  by  the  party  whose 
account  is  taxed. 


Chap.  XI. — Improbaiion  of  WrU$  arid  Executions, 


91.  Improbation  against  executions 
of  process,  or  against  any  writs  founded 
on  by  either  party,  shall  not  be  received 
imless  proponed  by  the  party  who  makes 
the  challenge,  or  by  his  procurator 
specially  auUiorised  for  that  puipose  by 
a  written  mandate,  and  upon  consign- 
ation of  a  sum  not  exceeding  five 
pounds,  nor  under  ten  shillings,  as  the 


Sheriff  shall  modify  to  be  forfeited  to 
the  other  party  in  case  the  proponer 
shall  afterwards  pass  from  or  fail  in 
his  improbation,  besides  being  liable  in 
the  expenses  and  damages  which  shall 
be  awarded  against  him  at  the  conclu- 
sion of  the  cause,  and  other  legal  con- 
sequences of  failing  in  the  improba- 
tion. 


Chap.  XII. — Oath  of  Calumny. 


92.  If  at  any  time  the  oath  of 
calunmy  be  insisted  for  when  the  party 
from  whom  it  is  demanded  is  not  pre- 
sent, it  shall  not  be  allowed  unless 
upon  consignation  of  a  sum  not  exceed- 
ing forty  shillings,  nor  under  five 
sblllingB,  to  be  fixed  by  the  Sheriff, 
and,  if  he  see  cause,  to  be  forfeited 


to  the  other  party  in  case  the  oath  is 
afterwards  passed  from,  or  is  negative, 
besides  payment  of  what  shall  be 
awarded  by  the  Sheriff  as  travelling 
charges,  and  other  expenses,  occasioned 
by  the  oath  of  calumny  being  insisted 
on. 


,  Chap.  XIII. — declaiming  Petitions. 


98.  Every  reclaiming  petition  must 
recite  verfttftim  the  interlocutor  re- 
claimed against,  and  bear  upon  the 
margin  the  true  date  of  that  inter- 
locutor, and  must  be  drawn  in  the 
terms  specified  in  Chap.  IX.,  sect.  86. 

94.  In  all  cases,  the  interlocutor  pro- 
nounced on  advising  a  reclaiming  peti- 
tion, whether  agreeing  with  or  varying 
from  the  interlocutor  reclaimed  against. 


shall  be  final,  without  prejudice  to  either 
party  craving  the  judgment  of  the 
Sheriff  by  appeal. 

95.  Reclaiming  petitions,  in  ordinary 
actions,  shall  be  lodged  with  the  clerk, 
and  marked  on  the  back  by  him  on  or 
before  the  fourteenth  day  after  the  date 
of  the  interlocutor,  excepting  in  actions 
of  removing  and  aliment,  in  which 
actions  recfiuming  petitions  must  be 


632 


OBDDfABT  OOUlEr— OBirBBAL  ACI& 


[ 


lodged  on  «r  before  tlie  eereafth  day 
After  the  date  of  the  intetlociilor.  The 
derk  le  enjoined  not  to  leeeiTe  any 
petition  after  the  ezpby  of  thoee  days 
lespectiTdy.  Answen  to  recLuming 
peCitionSy  if  ordered,  mnst  be  lodged 
within  the  mme  number  of  daye  as  the 
petitions  renectireiy,  anlem  otherwise 
ordered  by  the  Shenflt 

96.  When  any  party  desirons  of 
rechuniinff  against  an  interiocator  is 
prerented  by  another  parly  having 
botwiied  the  ptocces,  it  shall  be  oom- 


petent  for  htm,  within  the  ledaiming 
day%  to  prtssnt  a  pro  forma  petition, 
iwaying  for  leaTe  to  lodge  an  additional 
petition;  and npon a oertificafte thereon, 
subscribed  by  the  clerk,  that  the  peti- 
tioner has  been  thns  prerented,  the 
Sheriff  may,  if  he  see  caose,  allow  sodi 


additional  petition  to  be  lodged  within 
sodi  period  ss  he  may  think  proper. 

97.  No  new  production  shall  be  re- 
oeired,  either  with  a  reclaiming  petition 
or  the  answers. 


Chap.  XXV.—Appial  to  ike  Sker^. 


98.  Psities  thinking  themselTes 
aggrieved  bj  any  judgment  of  the 
Sheriff-Substitute,  whether  interlocn- 
tocy  or  final,  except  in  the  cases  other- 
wise prorided,  may,  on  or  before  the 
seventh  day  after  the  date  of  the  inters 
locntor,  apply  fer  the  opinion  of  the 
Sheriff  by  appeal  But  when  the  decree 
may  be  extracted  in  a  shorter  time^  the 
appeal  must  be  made  within  the  days  of 
extract  The  appeal  must  be  made  by 
a  motion  in  Court,  or  by  a  minute  with- 
out argument,  referring  by  date  to  the 
interlocutor  appealed  from,  and  craving 
the  opinion  of  the  Sheriff  on  the  whole 
or  any  part  of  such  interlocutc«'.     It 


shall  be  oompetent  to  the  Sheriff-Sub- 
stitute to  refuse  to  sllow  the  appeal 
against  any  interlocutor  which,  in  his 
opinion,  oo^t  to  be  carried  into  imme- 
diate effect 

99.  It  shall  be  oompeteDt  for  the 
Sheriff,  when  the  case  is  before  him  on 
appeal  on  any  point,  to  open  up  the 
record  ex  propria  molu,  if  it  shall  appear 
to  him  not  to  baye  been  properly  made 
up. 

100.  No  reclaiming  petition  against 
the  judgment  of  the  Sheriff  pronounced 
on  app^  shall  be  competent,  whether 
such  judgment  affirm  or  alter  the  judg- 
ment of  tiie  Sheriff -Substitate. 


Chap.  Xy.-^fAdumt  of  Wakening. 

101.  When  a  process  is  allowed  to  lie  usual  form,  unless  both  parties  or  their 

over  for  a  year  and  day,  the  party  desir-  procurators  agree,  by  a  written  consent, 

ous  to  awaken  and  insist  in  it  must  to  the  cause  being  wakened, 
raise  a  summons  of  wakening  in  the 

Chap.  XVL — MuUiplepoindings, 


102.  When  a  multiplepoinding  is 
raised  in  the  name  of  the  holder  of  a 
fund  by  one  of  the  claimants,  it  shall  be 
served  on  the  nominal  pursuer  as  well 
as  upon  the  other  claimants,  and  an 
execution  of  such  service  shall  be 
returned  along  with  the  executions  of 
citation. 

103.  When  the  person  possessed  of 
the  fund  in  medio  is  the  real  pursuer, 
he  shall  state  in  his  summons,  or  in  a 
precise  and  articulate  condescendence 
to  be  lodged  at  the  calling,  the  amount 
and  particulars  thereof,  and  also  any 
claim  or  lien  which  he  may  think  he  has 
thereon;    and    when    be    is  only  the 


nomiiuil  pursuer,  he  shall,  either  at  the 
first  calling  of  the  cause  or  on  or  before 
the  seventh  day  thereafter,  and  if  such 
seventh  day  be  a  Ck>urt-day,  before  the 
meeting  of  the  Court,  give  in  such  a 
condescendence,  or  lod^  objections  as 
his  defences  against  the  summons  served 
as  a  daim  upon  him,  otherwise  he  shall 
be  held  as  confessed  ;  or  a  condescend- 
ence of  the  fund  in  miedio  may  be  ordered 
from  any  of  the  claimants. 

104.  The  claimants  in  a  multiple- 
poinding shall  state  their  respective 
claims  in  the  form  of  condescendences, 
with  the  conclusions  to  be  drawn  from 
the  facts  so  stated  in  the  shape  of  notes 
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of  plea«,  prodaoing  therewith  their 
grounds  of  debt  and  other  writingB  for 
inatructiiig  their  olaims ;  and  it  shall  be 
competent  to  the  Sheriff,  if  he  see  caose. 
to  appoint  the  creditors  to  meet  and 
choose  a  common  agent,  who  shall  pre- 
pare and  lodge  a  state  of  the  olaims  and 
preferences,  putting  his  objections  as 
therein  stated  to  each  or  any  of  the 
claims  in  the  form  of  answers  to  a  con- 
descendence, with  note  of  pleas :  and, 
quoad  uUrOf  the  duty  and  nature  of  his 
office  shall  be  similar  to  that  of  a 
common  agent  in  a  process  of  ranking 
and  division  in  the  Court  of  Session ; 


and  if  no  common  agent  shall  be 
appointed,  the  parties  shall  be  required 
to  reyise  their  condescendences,  each 
being  allowed  to  state,  in  a  note  annexed 
to  hk  condescendence,  his  objections  to 
any  other  claim  or  claims,  in  the  form 
of  answers  to  a  condescendence,  with  a 
note  of  pleas ;  and  the  Sheriff,  if  he  see 
cause,  may  order  these  several  papers 
to  be  revised,  and  the  case  shall  be  pro- 
ceeded with  in  a  manner  as  nearly  as 
possible  approaching  to  that  herein- 
before shown  in  regard  to  ordinary 
actions. 


Chap.  XVIL — Expenses, 


105.  The  smn  of  expenses  to  be  given 
in  any  decree,  whether  in  absence  or  m 
forOf  shall  always  be  taxed  before 
extract. 

106.  In  all  cases  where  a  decree  is 
given  for  expenses,  the  Sheriff,  if  he  see 
cause,  may,  upon  the  application  of  the 
procurator  who  conducted  the  suit, 
allow  the  deci-ee  for  expenses  to  go  out 
and  be  extracted  in  the  name  of  such 
procurator. 

107.  Although  a  party  has  been 
found  entitled  to  expenses  generally,  he 
shall  not  be  allowed  to  include  in  his 
account  the  expense  of  any  particular 
part  or  branch  of  the  litigation  in  which 
he  has  been  unsuccessful,  or  which  has 
been  occasioned  by  his  own  fault. 

108.  Where    expenses    have    been 


imposed  on  any  party  by  an  Inter- 
locutor pronounced  during  the  progress 
of  the  cause^  no  claim  for  repetition 
thereof  shall  be  competent  at  the  end 
of  the  cause. 

109.  It  shall  be  competcAb  for  either 
party,  within  forty-eight  hours  after  an 
account  has  been  taxed,  to  lodge  a  note 
of  specific  objections  to  such  taxation, 
which  the  Sheriff  shall  dispose  of,  with 
or  without  answers,  as  he  shidl  see 
cause.  No  reclaiming  petition  shall  be 
competent  against  any  interlocutor 
regarding  the  taxation  or  modification 
of  accounts  of  expenses ;  nor  shall  any 
appeal  be  competent  against  any  such 
interlocutor  unless  lodged  vdthin  forty- 
eight  hours  from  its  date. 


Chap.  XVIL,  Sea  11. — Taxation  of  Procurator's  Accounts. 


110.  In  order  to  provide  an  easy 
method  by  which  the  accounts  of  prac- 
titioners, as  between  agent  and  client, 
may  be  checked  and  liquidated,  it  shall 
be  competent  either  to  the  client  or  to 
the  agent  to  present  a  summary  applic- 
ation to  the  Sheriff  before  whom  any 
cause,  may  depend,  or  may  have 
depended,  to  get  the  account  claimed 
by  the  agent  audited  and  taxed  ;  such 
application  shall  be  served  on  the  party, 
and  on  its  being  produced  in  Court,  wiih 
a  service  of  intimation  of  at  least  seven 
days,  it  shall  be  forthwith  granted ;  and 
the  said  account  shall  thereupon  be 
audited  and  taxed,  and  the  parties  shall 
have  it  in  their  power  to  state  objections 


to  the  roport,  all  in  maimer  before  pro- 
vided. 

111.  The  sum  so  ascertained  as  the 
amount  of  the  account  shall  form  the 
only  charge  against  the  client,  and 
a  precept  or  decree,  on  a  charge  of  fif- 
teen days,  may  issue  therefor  :  Provided 
always  that  the  judgment  of  the  Sheriff 
shall  be  liable  to  review  in  common  form. 

112.  The  said  application  may  be 
presented  either  during  the  dependence 
of  a  process,  or  after  it  ia  out  of  Court 
by  an  extracted  decree  ;  but  it  shall  not 
be  competent  where  liability  for  pay- 
ment of  the  account  ia  disputed  by  the 
client,  in  which  case  the  agent  shall  be 
bound  to  proceed  by  an  orcSnary  action. 
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Chap.  XVIII. — Extrading  the  Decree,  and  Beponing  againd  Decrees 

in  Absence. 


118.  Decrees  may  be  extracted  after 
the  expiry  of  six  free  days  from  the  day 
when  the  interlocator  is  pronoanoed  on 
the  merits  (forty-eight  hours  having  also 
expired  after  the  modification  of 
expenses  in  litigated  causes),  except  in 
those  cases  where  extract  shall  be 
superseded  by  the  Sheriff,  or  where 
he  shall  find  it  expedient  to  allow  ex* 
tract  immediately,  or  within  a  shorter 
time  than  six  free  days.  But  decrees 
of  removing,  other  than  those  obtained 
under  the  provisions  of  1  &  2  Vict, 
c.  119,  §§  8  to  18,  may  be  extracted 
forty-eight  hours  after  tiie  interlocutor 
is  signed. 

114.  When  aparty  shall  intimate  in 
writing  to  the  Clerk  of  Court  that  he 
intends  to  advocate  the  cause,  and  shall 
therewith  lodge  a  bond  of  caution  for 
such  expenses  as  have  been  incurred  in 
the  Sheriff  Court,  and  as  may  be  in- 
curred in  the  Court  of  Session,  fifteen 
days  in  the  ordinary  cases,  and  thirty 
days  in  causes  before  the  Courts  of 
Orkney  and  Shetland,  shall  be  allowed, 
after  final  judgment,  to  apply  by  note 
of  advocation  to  the  Court  of  Session 
before  extract  shall  be  competent ;  but 
on  the  elapse  of  the  foresaid  terms 
respectively,  if  no  note  of  advocation 
shall  have  been  intimated  to  the  Clerk 
of  Court,  he  may  give  out  the  extract 
on  the  application  of  either  party ;  it 
being  competent,  however,  to  intimate 
a  sist  or  note  of  advocation  at  any  time 
before  the  decree  has  been  actuaJly  ex- 
tracted. 


115.  Where  decree  in  absence  in  any 
civil  cause  shall  have  been  pronounced 
or  extracted  in  any  Sheriff  Court  other 
than  in  causes  in  the  Small  Debt  Court, 
or  in  processes  of  removing  raised  under 
authority  of  the  Act  I  &  2  Vict 
c.  119  (§  18),  a  petition  may  be  pre- 
sented to  the  Sheriff  Court  in  which 
such  decree  was  pronounced  to  be 
reponed  against  the  said  decree  and  any 
letters  of  homing  or  charge  following 
thereon,  where  the  same  shall  not  have 
been  implemented  in  whole  or  in  port, 
and  on  consignation  in  the  hands  of  the 
Clerk  of  Court  of  the  expenses  incurred, 
as  the  same  may  be  modified  on  tax- 
ation, the  Sheriff  shall  repone  the 
defender,  and  revive  the  action  or  pro- 
ceeding in  which  such  decree  had  been 
pronounced,  as  if  decree  had  not  been 
pronounced  or  extracted,  and  shall  have 
power  to  award  to  the  pursuer  such  part 
of  the  expenses  consigned  as  he  may 
judge  reasonable ;  and  the  Sheriff  shall 
pronounce  such  order  for  intimation  to 
and  for  appearance  of  the  opposite  party 
as  may  be  just ;  and  such  order  may  be 
executed  against  a  person  in  any  other 
county  as  well  ais  in  the  county  where 
such  order  is  issued,  the  same  being 
previously  endorsed  by  the  Sheriff-CIei^ 
of  such  other  county,  who  is  hereby 
required  to  make  and  date  such  in- 
dorsation ;  and  such  order  being  so 
made  and  executed,  all  further  orders 
and  interlocutors  in  the  cause  shall  be 
BufBcient  and  effectual,  and  the  cause 
shall  be  proceeded  with  in  common  fonn. 


Chap.  XIX. — Suspensums  in  Sheriff  Courts. 


116.  Where  a  charge  shall  be  given 
on  a  degree  of  registration  proceeding 
on  a  bond,  bill,  contract,  or  other  form 
of  obligation,  registered  in  any  Sheriff 
Court  books,  or  in  the  books  of  Council 
and  Session,  or  any  others  competent, 
or  on  letters  of  homing  following  on 
such  decree,  for  payment  of  any  sum 
of  money  not  exceeding  the  sum  of 
twenty-five  pounds  of  principal,  exclu- 
sive of  interest  and  expenses  (1  ft 
2  Vict,  c  119,  §  19),  any  person  so 
charged  may  apply  by  petition  to  the 


Sheriff  Court  of  his  domicile  for  sus- 
pension of  said  charge  and  diligence, 
on  caution ;  and  on  sufficient  caution 
being  found  in  the  hands  of  the  Clerk 
of  Court  for  the  sum  charged  for,  and 
interest  and  expenses  to  be  incurred  in 
the  Sheriff  Court,  the  Sheriff  shall  have 
power  to  sist  execution  against  the  peti- 
tioner, and. to  order  intimation  of  the 
petition  of  suspension,  and  answers  to 
be  given  in  thereto,  and  thereafter  to 
proceed  with  the  further  disposal  and 
decision  of  the  cause,  in  like  manner  as 
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in  summary  caases  in  such  Court,  and 
to  suspend  the  charge  and  diligence  so 
far  as  regards  the  petitioner ;  provided 
that  the  said  order  for  intimation  and 
answers  as  aforesaid  may  be  made  and 
carried  into  execution  against  any  per- 
son in  any  other  county  as  weU  as  in 
the  county  where  such  order  is  issued, 
in  manner  and  to  the  effect  hereinbefore 
provided.    (Fide  §16.) 

117.  If  any  petition  of  suspension 
as  aforesaid  shall  be  presented  in  any 
Sheriff  Court,  and  a  preliminary  objec- 
tion be  made  to  the  competency  of  such 


petition,  or  to  the  regularity  thereof 
{Ik  2  Vict.  c.  119,  §20),  an  appeal 
against  the  judgment  of  the  Sheriff- 
Substitute  repelling  or  sustaining  such 
objection  may  be  taken  in  common 
form  to  the  Sheriff,  whcise  judgment 
thereon  shall  be  final,  and  not  subject 
to  review  either  in  the  Circuit  Court  of 
Justiciary  or  in  the  Court  of  Session. 

118.  No  reclaiming  petition  shall  be 
competent  against  the  judgment  of  the 
Sheriff-Substitute  disposing  of  such  ob- 
jections. 


Chap.  XX. — AdvocatioTUy  Stispennons  in  the  Court  of  Sessumy  and  Sists. 


119.  Any  party  who  has  giveil  notice 
of  his  intention  to  advocate,  and  has 
lodged  his  bond  of  caution  in  terms  of 
§  114,  may  be  allowed  to  see  the  pro- 
cess until  it  is  competent  to  extract  the 
decree. 

120.  The  leave  of  the  Sheriff  when 
required  before  advocating  interlocu- 
tory sentences  to  the  Court  of  Session, 
in  terms  of  the  Act  50  Geo.  III.  c. 
112,  §  87,  must  be  obtained  upon  an 
application  by  petition.  This  petition 
must  not  contain  any  argument,  but 
shall  merely  narrate  the  interlocutors 
to  be  advocated. 

121.  Where  a  person  wishes  to  bring 
under  review  of  the  Court  of  Session 
any  final  judgment  of  a  Sheriff,  upon 
finding  juratory  caution  only  for  ex- 
penses, he  shall  apply  by  petition  to 
the  Sheriff,  praying  that  such  caution 
may  be  received,  which  application 
shall  be  intimated  to  the  opposite  party 
or  his  agent. 

122.  Before  any  such  application 
shall  be  granted,  the  complalner  shall 
be  required  to  depone  at  a  time  and 
place  to  be  previously  intimated  to  the 
opposite  party  or  his  a^ent,  in  order 
that  they  may  have  an  opportunity  of 
cross-interrogating  him,  if  they  see  fit, 
whether  he  have  any  lands  in  property 
or  liferent,  or  bonds,  bills,  or  contracts 
containing  sams  of  money ;  and  in  case 
he  acknowledge  the  same,  he  shall  con- 
descend thereon,  and  depone  that  he 
has  no  other  lands,  bonds,  bills,  or 
contracts  4x>ntaining  sxmis  of  money 
belonging,  to  him. 

123.  The  complainer  shall  also  lodge 


with  the  Sheriff-Clerk— 1.  The  bond  of 
caution.  2.  A  full  inventory  of  his 
subjects  and  effects  of  every  kind.  8. 
An  enactment  subjoined  to  the  inven- 
tory, bearing  that  he  will  not  dilapidate 
any  of  his  property,  and  that  he  'will 
noli  dispose  of  the  same  or  uplift  any 
of  the  debts  due  to  him  without  consent 
of  the  respondent  or  his  agent,  or  the 
authority  of  the  Sheriff  (under  pain 
of  imprisonment,  or  being  otherwise 
punished  as  being  guilty  of  fraud),  tiU 
the  advocation  be  discussed,  and  till 
there  be  an  opportunity  ot  doing  dili- 
gence for  any  expenses  that  may  ulti- 
mately be  found  due  by  him. 

124.  Further,  the  complalner  shall 
lodge  in  the  hands  of  the  said  derk 
the  vouchers  of  any  debts  due  to  him, 
and  the  title-deeds  of  any  heritable 
'  subject  belonging  to  him,  so  far  as  the 
same  may  be  in  his  possession  or  within 
his  power ;  and  the  complalner  shall 
also  grant  a  special  disposition  to  the 
respondent  (if  so  required)  of  any 
heritable  subject  he  may  be  possessed 
of,  and  an  assignation  of  all  debts  or 
other  rights  due  to  him  for  the  respond- 
ent's further  security  ;  the  said  disposi- 
tion and  assignation  to  be  made  out  at 
the  expense  of  the  respondent,  and  by 
his  agent ;  and  the  same,  with  the  said 
vouchers  and  title-deeds,  if  so  depositeiJ, 
to  remain  in  the  hands  of  the  said  clerk, 
subject  to  the  directions  of  the  Sheriff, 
till  the  advocation  be  discussed. 

126.  Upon  all  this  being  done  to  the 
satisfaction  of  the  Sheriff,  he  shall  grant 
leave  to  advocateon  juratory  cautionand 
the  Sheriff-Clerk  shall  certify  the  same. 
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126.  In  all  caosea  originating  in 
the  Sheriff  Court,  in  whidh  the  daim 
18  in  amount  above  £40,  ^en  an 
interlocator  is  pronounced  allowing 
a  proof  (unless  an  interlocutor  allow- 
ing a  proof  to  Ue  in  retentis,  or 
granting  diligence  for  the  recovery 
and  production  of  papers),  it  shaU 
not  be  competent  to  either  of  the 
parties  to  take  any  proof,  except  one 
allowed  to  lie  in  rkentii,  until  after 
the  expiry  of  fifteen  free  days  in  the 
ordinary  case,  and  thirty  days  in 
cases  before  the  Courts  of  Orkney 
and  Shetland  in  order  to  give  time 
for  an  advocation,  in  terms  of  the 
statute  6  Geo.  IV.  c.  120,  §  40; 
and  unless  the  passing  of  a  note  of 
advocation  shall  be  duly  intimated 
within  the  said  periods  of  fifteen  and 
thirty  days  respectively,  the  proof 
shall  proceed ;  provided  always,  that 
by  agreement  of  parties  the  proof 
may  he  taken  without  such  delay. 

127.  When  the  certified  notice  of 
a  note  of  advocation,  under  the  hand 
of  the  depute  or  assistant  derk  of 
Session,  required  by  the  Act  1  k 
2  Vict.  &  86,  §  1,  has  been  re- 
ceived by  the  Sheriff-Clerk,  he  shall 
mark  the  said  notice,  and  furnish  a 
certificate  to  the  party  producing 
the  same,  and  all  further  proceed- 
ings in  the  Sheriff  Court  shall  then 
cease. 

128.  The  said  note  of  advocation 
and  notice  shall  immediately  be  in- 
timated to  the  adverse  party  by  de-' 
livering  to  him,  or  his  procurator,  a 
copy  of  the  same;  and  a  certificate 
of  intimation  shall  be  indorsed  on 
the  said  note  by  the  advocator's 
agent.  The  process  shall  then  be 
produced  by  the  procurator  whose 
receipt  stands  for  it,  in  order  that  it 
may   be   transmitted    by    the    derk 


agreeably  to  the  Act  of  Parliament 
1  &  2  Vict  c.  86,  §  1,  and  the 
A.  S.  17th  January,  1797  {Note.— 
"In  a  sealed  cover,  with  a  full  in- 
ventory thereof  signed  by  him"), 
and  minuted  as  having  been  sent; 
and  failing  his  producing  the  pro- 
oess,  the  Sheriff  may  grant  caption 
for  recovering  it,  and  enforce  such 
fine  for  non-compliance  with  this 
regulation,  as  •  to  the  Sheriff  shall 
seem  reasonable. 

129.  If  a  remit  on  a  note  of  sus- 
pension of  a  decree  in  absence  be 
pronounced  in  terms  of  the  Act  of 
Sederunt,  11th  August,  1787,  the 
charger's  procurator  shall  be  allowed 
to  see  the  note,  and  remit  thereon, 
and  shaU,  within  six  days,  return 
the  same  to  the  Clerk  of  Court,  with 
an  account  of  the  expense  incurred  in 
the  first  process,  decree,  and  charge 
thereon,  and  also  the  expense  incurred 
in  the  Bill  Chamber.  These  expenses 
shall  be  taxed'  and  modified,  and  an 
order  made  on  the  suspender  to  pay 
or  consign  the  same  within  eight  days ; 
and  against  this  order  no  reclaiming 
petition  or  appeal  shall  be  allowed.  If 
the  sum  modified  be  not  paid  or  con- 
signed in  eight  days,  the  process  shall 
be  transmitted  to  the  Shenfi^  who  may 
allow  the  diligence  to  be  put  to  further 
execution;  and  no  petition  shall  be 
received  against  this  last  judgment 
unless  the  petitioner  consign  witii  the 
petition  the  modified  expenses. 

ISO.  In  all  advocations  of  inter- 
locutors pronounced  by  Sheriffs,  it  shall 
be  competent  for  the  Sheriff  to  regulate, 
in  the  meantime,  on  the  application  of 
either  party,  all  matters  respecting 
interim  possession,  having  due  regard 
to  the  manner  in  which  the  interests  of 
the  parties  may  be  affected  in  the  final 
dedsion  of  the  cause. 


Oliap.  XXL — Appeals  to  the  Circuit  Court  of  Justiciary. 


181.  In  civil  causes  appeala  to  the 
next  Circuit  Court,  in  terms  of  the 
Acts  20  Geo.  II.  c.  43 ;  31  Geo.  II. 
o.  42 ;  and  64  Geo.  III.  a  67,  are 
competent  only  after  a  final  judgment 
has  beto  pronounced,  and  the  matter 
of  expenses  has  been  disposed  of,  and 


where  the  subject-matter  in  the  suit 
does  not  exceed  in  value  £26  sterling. 

132.  The  appeal  may  be  taken  in 
open  Court  at  the  time  of  pronouncing 
the  judgment,  or  within  ten  days 
thereafter,  by  both  lodging  the  app^ 
in  the  derk*B  hands  and  serving  the 
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other  party,  or  his  procurator  in  the 
cause,  with  a  copy  tiiereof ;  and  both 
the  lodging  and  service  must  take  place 
not  only  within  ten  days  after  the  date 
of  the  jadgment,  but  also  fifteeii  days  at 
least  before  the  diet  of  the  Oircait  Court 
133.  At  the  time  of  entering  the 
appeal,  or  within  the  said  ten  days, 


the  oomplainer  must  lodge  in  the  hands 
of  the  clerk  a  bond,  with  a  sufficient 
cautioner  for  answering  and  abiding  by 
the  judgment  of  the  Circuit  Court,  and 
for  paying  the  costs,  if  any  shall  be  by 
that  Coiurt  awarded ;  and  if  no  bond 
has  been  lodged,  the  cleric  may  give 
out  the  extract 


Chap.  XXIL—The  Poor's  BoU. 


134. -As  parties,  from  poverty,  are 
sometimes  unable  to  pursue  or  defend 
any  civil  or  criminal  action,  the  pro- 
curators of  Court  shall  annually  appoint 
one  or  more  of  their  number  to  act  as 
procurators  for  the  poor  gratU,  such 
appointment  to  be  approved  of  by  the 
Sheriff. 

135.  Application  for  the  benefit  of 
the  poor's  roll  shall  be  made  by  peti- 
tion, along  with  which  there  shaU  be 
produced  a  certificate,  signed  by  the 
minister  of  the  parish,  or  by  the  heritor 
on  whose  lands  the  pauper  resides,  or 
by  two  elders,  bearing  that  it  consists 
with  their  personal  knowledge  that  the 
person  prosecuted,  or  who  means  to 
bring  the  action  is  not  possessed  of 
funds  for  paying  the  expense  thereof. 
This  petition  shall  be  remitted  to  the 
procurators  for  the  poor,  who  shall 
intimate  the  petition  to  the  other 
party ;  and  after  hearing  both  parties, 
or   inquiring   into    the    case,    report 


their  opinion  specially  to  the  Sheriffi 
whether  the  petitioner  has  &probabili» 
eauta  litigandi.  On  considering  which 
report,  the  Sheriff  shall  either  refuse 
the  petition,  or  remit  to  one  of  the  pro- 
curators for  the  poor,  who  shall  attend 
to  and  conduct  the  cause  to  Its  final 
issue,  though  he  cease  to  be  one  of  the 
agents  for  the  poor ;  and  the  pauper 
shall  not  be  liable  in  payment  of  any 
of  the  dues  of  the  Court,  or  fees  to  the 
procurator,  or  to  the  officer,  except 
actual  outlay,  unless  expenses  shall  be 
awarded  and  recovered  in  the  process. 
No  person  except  the  procurators  for 
the  poor  shall  -conduct  any  such  case. 
It  shall  be  in  the  power  of  the  Sheriff, 
at  any  time  when  he  sees  cause,  to 
deprive  a  party  of  the  benefit  of  the 
poor's  roll. 

136.  It  shall  be  in  the  power  of  the 
Sheriff,  on  cause  shown,  to  relieve  the 
procurator  for  the  poor  from  paying  the 
expenses  of  witnesses. 


Part  II.— OF  SUMMARY  APPLICATIONS,  ARRESTMENTS,  &c. 

Chap.  I. — Summary  Applicationif  how  and  in  what  Cases  to  he  Allowed, 

application  that  it  contains  a  conclusion 
for  a  claim  of  damage  or  other  claim 
arising  out  of  the  subject-matter 
thereof ;  and  it  shall  be  competent  for 
the  Sheriff  to  decern  for  such  claim  as 
in  an  ordinary  action. 

139.  The  officer  serving  and  inti- 
mating such  petition  shall  give  to 
the  defender,  or  leave  for  him  at  his 
dwelling-place,  in  presence  of  one 
witness,  a  full  copy  of  the  petition 
and  deliverance,  with  a  citation  and 
requisition,  and  return  an  execution 
subscribed  by  himself  and  the  wit- 
ness. 

140.  The  petition  must  be  prepared 
in  all  respects  in  terms  of  section  10| 


187.  In  all  cases  which  require 
extraordinary  dispatch,  and  where  the 
interest  of  the  party  might  suffer  by 
abiding  the  ordinary  inducia,  applica- 
tion by  sunmiary  petition  may  be 
made  to  the  Sheriff,  who,  on  consider- 
ing the  petition,  may,  if  he  see  cause, 
Older  it  to  be  served  on  the  person 
complained  of,  and  to  be  answered 
within  such  indueice  as  the  Sheriff  in 
each  case  may  think  proper.  And  the 
procedure  in  such  cases  shall  not  abide 
the  ordinary  course  of  the  Court-days, 
it  being  always  competent  to  pronounce 
such  interim  order  as  the  exigencies  of 
the  case  require. 

188.  It  shall  be  no  objection  to  such 
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and  the  prayer  thereof  mvet  let  forth 
■pecifioally  end  in  explicit  terms  the 
remedy  craved.  The  answen  must 
be  prepared  in  terms  of  sections  32 
and  83. 

141.  If  answers  are  not  lodged 
within  the  time  appointed,  the  clerk, 
on  production  of  tiie  warrant  and  a 
regular  execution,  shall  certify  that 
answers  are  not  lodged,  and  thereon 
the  Sheriff  shall  grant  the  desire  of  the 
petition,  or  pronounce  such  other  judg- 
ment as  he  shall  see  fit. 

142.  When  answers  have  been 
lodged,  the  process  shall  be  given  out 
to  the  pursuer,  to  reply  within  such 
number  of  days  as  were  allowed  for 
answering,  unless  the  Sheriff  see  cause 
to  fix  an  earlier  or  later  day.  The 
replies  must  be  prepared  in  terms  of 
section  37. 

143.  In  cases  where  the  defender 
has  lodged  answers  by  the  time  ap- 
pointed, but  the  petitioner  has  either 
failed  to  report  the  warrant  and  exe- 
cution or  to  reply  within  the  time 
allowed,  the  process  may  be  forced 
back  by  a  caption,  in  order  that  the 
case  may  .be  laid  before  the  Sheriff ; 
or,  in  the   respondent's   option,  pro- 


testation  may   be   granted,  and   the 
petition  be  dinnissed  with  expenses. 

144.  Reclaiming  petitions  must  be 
lodged  on  or  before  the  seventh  day 
after  the  date  of  the  interlocutor ;  and 
the  clerk  is  enjoined  not  to  receive  any 
petition  after  that  day ;  and  answers 
to  reclaiming  petitions,  if  ordered, 
must  be  lodged  within  the  same 
number  of  days,  unless  otherwiM 
ordered  by  the  Sheriff. 

145.  Summary  cases  shall  proceed 
and  be  conducted  in  terms  of  the  regu- 
lations, and  subject  to  the  compulsitors 
provided  in  the  case  of  ordinary  actions 
in  all  particulars,  except  as  above 
specified. 

146.  Decrees  in  summary  cases  may 
be  extracted  in  terms  of  sections  113 
and  114;  but  warrants  to  roup,  and 
other  such  warrants  requiring  speedy 
execution,  may. be  extracted  immedi- 
ately after  being  pronounced,  unless 
otherwise  ordered  by  the  Sheri£^  or 
unless  due  intimation  has  been  given  of 
the  intention  to  reclaim  or  advocate; 
it  being  competent  to  the  Sheriff  to 
regulate,  in  the  meantime,  on  the  applica- 
tion of  either  party,  all  matters  regard- 
ing interim  poesenion,  as  in  section  130. 


Chap.  II. — Actiofu  of  Removing  and  of  Aliment 


147.  Aetions  of  removing  and  of 
aliment,  brought  in  the  form  of  a 
summons,  are  to  be  entitled  to  the 
privileges  of  summary  processes  in 
every  respect.  See  other  regulations 
as  to  these  cases  in  sections  34,  95, 
113. 

148.  For  regulations  regarding  re- 
movings  from  premises  let  for  less  than 


a  year,  and  at  rents  not  exceeding  the 
rate  of  £30  a-year,  see  1  &  2  Vict, 
c.  119,  §§  8  to  14. 

149.  No  appeal  to  the  Sheriff  shall 
be  competent  against  judgments  of  the 
Sheriff-Substitute  in  cases  of  summary 
removings  under  the  said  Act,  except 
when  they  have  been  remitted  to  the 
ordinary  roll. 


Chap.  III. — Sequestration  for  BenL 


150.  When  a  petition  for  seques- 
tration is  presented,  the  Sheriff  may 
pronounce  an  interlocutor  sequestrating 
the  crop,  stocking,  and  effects,  and 
grant  warrant  to  take  an  inventory 
thereof,  and  ordain  the  petition  and 
warrant  to  be  served  on  the  tenant, 
and  him  to  give  in  answers  thereto 
within  such  inducias  as  to  the  Sheriff 
shall  seem  proper.  If  no  answers  are 
lodged  within  the  time  assigned,  the 
£9iaiff,  on  production  of  the  executions 


of  sequestration  and  service  of  the 
petition  on  the  defender,  may  grant 
warrant  of  sale.  Every  warrant  to 
sell  sequestrated  effects  shall  be  carried 
into  execution  at  the  sight  of  the  Clerk 
of  Court,  or  other  person  authorised  by 
the  Sheriff ;  and  in  every  case  where  a 
sale  follows  on  such  warrant,  the  sale 
shall  be  reported  within  fourteen  days 
after  the  date  of  the  roup;  and  the 
principal  roup-rolls,  or  copies  regularly 
certified,  must,  within  the  same  perio<!^ 
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be  lodged  in  procew,  together  with  an 
account  of  the  expenses  incurred  in  the 
sequestration  and  sale,  and  also  a  state 
of  the  debt  by  the  defender,  showing 
the  difference  between  the  debt  and  the 
proceeds  of  the  effects  sold. 

151.  In  petitions  for  sequestration  it 
shall  be  competent  to  conclude  for  pay- 
ment of  the  rent,'  and  decree  may 
thereupon  be  pronounced  for  the  same 
and  expenses,  or  for  such  balance  as 


may  remain  due  after  aecjuestration 
and  sale,  and  undei:  deduction  of  the 
expeiu»s  thereof,  under  the  provisions 
of  the  foregoing  section. 

152.  It  shall  be  competent  to  the 
Sheriff,  on  cause  shown,  at  any  stage  of 
the  proceedings,  to-  appoint  a  fit  person 
to  take  charge  of  the  sequestrated 
subjects,  or  to  require  caution  from  the 
tenant  that  they  shall  be  afterwards 
made  furthcoming. 


Chap.  IV. — Arrestmenta. 


153.  The  clerk  is  authorised  to 
issue  precepts  of  arrestment,  upon  there 
being  produced  to  him  a  libelled 
summons  not  containing  a  warrant  of 
arrestment,  or  a  petition  with  pecuniary 
conclusions.  The  precept  shall  always 
set  forth  the  ground  of  application  for 
the  arrestment ;  and  no  blank  warrant 
of  arrestment  shall  be  granted  upon 
any  pretence  whatever. 

154.  If  the  pursuer  shall  use  arrest- 
ment on  a  libelled  summons  (1  &  2 
Vict  c.  114,  §  17),  the  same  shall  be 
effectual,  provided  the  warrant  of 
citation  shall  be  executed  against  the 
defender  within  twenty  days  after  the 
date  of  the  execution  of  the  arrestment, 
and  the  summons  be  called  in  Court 
within  twenty  days  after  the  diet  of 
compearance,  or,  when  the  expiry  of 
the  said  period  of  twenty  days  falls 
within  the  vacation,  provided  the 
summons  be  called  on  the  first  Court- 
day  thereafter,    whether  such  Court- 


day  be  one  of  those  hereby  authorised 
to  be  held  in  vacation  (§  3),  or  in  the 
ensuing  session;  and  if  the  warrant  of 
citation  shall  not  be  executed,  and  the 
summons  called  in  manner  above 
directed,  the  arrestment  shall  be  null, 
without  prejudice  to  the  validity  of 
any  subsequent  arrestment  duly  exe- 
cuted in  virtue  of  the  said  warrant. 

165.  Any  wairant  or  precept  of 
arrestment  granted  by  any  Sheriff, 
whether  contained  in  a  libelled  sum- 
mons, or  proceeding  upon  a  depending 
action  or  liquid  document  of  debt 
(1  &  2  Vict,  a  114,  §  19),  may  lawfully 
be  executed  within  the  territory  of  any 
other  Sheriff,  the  same  being  first 
indorsed  by  the  Sheriff-Clerk  of  such 
sheriffdom,  who  is  required  to  make 
and  date  such  indorsation. 

156.  For  regulations  regarding  the 
recal  or  restriction  of  arrestments  by 
the  Sheriff,  see  1  &  2  Vict.  c.  114, 
§21. 


Chap.  V. — Members  of  (hurt. 


157.  No  person  shall  be  permitted 
to  practise  as  a  procurator  in  any 
Sheriff  Court  unless  he  be  a  Writer  to 
the  Signet  or  a  Solicitor  before  the 
Supreme  Courts,  or  have  been  ad- 
mitted a  procurator,  and  have  prac- 
tised as  such  before  some  Sheriff 
Court,  or  have  served  three  years  as 
an  apprentice  to  a  Writer  to  .the 
Signet,  to  a  Solicitor  before  the 
Supreme  Courts,  or  to  a  procurator 
before  any  Sheriff  Court  in  Scotland, 
or  Court  of  royal  burgh,  or  to  a 
Sheriff-Clerk,  be  twenty-one  years  of 
a|^e,  and  be  regularly  admitted  b^  the 


Sheriff  without  prejudice  to  the  legal 
rights  of  chartered  bodies. 

1 5S.  Any  agent  in  the  Court  of  Ses- 
sion proposing  to  practise  before  a 
Sheriff  Court  in  applications  for  the 
benefit  of  eestio  in  terms  of  6  &  7  Will. 
IV.  c.  56,  or  in  any  proceeding  not 
competent  in  a  Sheriff  Court  before  the 
passing  of  the  1  &  2  Vict  a  119,  shall 
produce  to  the  Clerk  of  Court  sufficient 
evidence  of  his  beinff  duly  qualified  to 
practise  as  an  agentbefore.the  Court  of 
Session. 

159.  Procurators  of  Court  and  agents 
qualified  as  above,  and  resident  within 
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the  jniudtctum  of  the  Oonrt  diaU  ftlone 
be  entitled  to  borrow  any  proceis,  by 
themselvee,  or  their  eleriu  duly  autbor- 
iied,  and  for  whom  they  shall  be  respon- 


BiUe  by  the  ordinaiy  oompolsitofB  of 
the  law. 

160.  The  Sheriff-Glei^  or  his  depate, 
shall  not  act,  either  directly  or  indir- 
ectly, as  a  procurator. 


PART   III 
Chap.  I. — CoruidorUd  and  Mcnitime  Cauus. 


161.  The  form  of  process  in  oon- 
sistorial  and  maritime  causes  shall  be 
the  same,  as  nearly  as  possible,  with 


that  in  ordinary   actions    before   the 
Sheriff  Ck>Qrt 


Chap.  II. — General  Begtdations. 


162.  In  all  depending  canses,  the 
interiocaton  of  Court  must  be  written 
on  a  separate  sheet  or  sheets  of  paper, 
and  not  on  the  pleadings- of  the  parties. 

163.  In  eveiy  process  there  shall  be 
an  inventory  to  accompany  it,  in  which 
every  paper  given  in  shall  be  entered, 
with  its  corresponding  number,  by  the 
partv  who  lodges  it  The  Sheriif- 
Clerk  shall  mark  all  pleadings  and 
productions  (or  when  several  produc- 
tions are  lodged  at  once,  the  inventory 
thereof),  with  the  date  of  lodging  the 
same;  and  shall  also  keep  another 
inventory,  in  terms  of  1  ft  2  Vict,  c 
119,  §  16. 

164.  The  Sheriff-Clerk,  or  his  depute, 
shall  keep  a  transmission-book,  in  the 
form  of  Schedule  (B)  annexed  to  the 
Act  1  ft  2  Vict.  c.  119 ;  and  he  shall, 
besides,  insert   therein   two    columns 


to  show  the  date  of  the  Sheriff^s 
receiving  each  process,  and  of  his  re- 
turning it  advised,  in  terms  of  §  16 
of  the  said  Act 

165.  The  Sheriff -Qeric  shaU  take  up 
a  roll  of  motions  on  the  enrolment  of 
any  of  the  parties,  which  shsU  be 
called  on  each  Court-day.  And  each 
Sheriff  sfalhll  make  sud^  regulations 
with  reference  to  the  roll,  and  to 
the  Court-book  or  diet-book,  as  are 
applicable  to  the  circumstances  of  his 
county. 

166.  It  is  hereby  declared  that  the 
term  Sheriff  in  the  present  Act  of 
Sederunt  shall  include  Sheriff-Substi- 
tute in  all  cases,  except  in  such  pass- 
ages as  relate  to  appeal  from  the 
Sheriff-Substitute  to  the  Sheriff  ;  or 
where,  from  the  context,  it  is  obvious 
that  this  is  not  intended. 


ACT  OF  SEDERUNT  as  to  the  Form  of  Judgments  to  be 
pronounced  in  Inferior  Courts  in  Cases  of  Proof. — Edin- 
burgh, 16th  Februaiy,  1861. 


When  in  causes  commenced  in  any 
of  the  Courts  of  the  Sheriffs,  or  of 
the  Magistrates  of  Burghs,  or  other 
inferior  Courts,  matter  of  fact  shall 
be  disputed,  and  a  proof  shall  be 
allowed  and  taken  according  to  the 
present  practice,  the  Sheriffs  or  other 
Judges  m  the  said  Courts  shall,  in 
their  judgment,  proceeding  upon  such 


proof,  distinctly  specify  the  several 
facts  material  tO'  the  case  which  they 
find  to  be  established  by  the  proof, 
and  express  how  far  their  judgment 
proceeds  on  the  matter  of  fact  so  found 
— or  on  the  matter  of  law — and  the 
several  points  of  law  which  they  mean 
to  decide. 
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16  &  17  Vict.  c.  80. — An  ACT  to  facilitate  Procedure  in  the 
Sheriff  Courts  in  Scotland — 15th  August,  1853. 

Whereas  an  Act  was  passed  in  the  first  year  of  the  reign  of  Her  present 
Majesty,  entitled  An  Act  for  the  more  effectual  recovery  of  SmaU  Debts  in 
the  Sheriff  Courts,  and  for  regulating  the  establishment  of  Oircuit  Courts  for 
the  trial  of  SmaU  Debt  causes  by  the  Sheriffs  in  Scotland  (7  WiU.  IV.  &  1  Vict, 
c.  41) ;  and  another  Act  was  passed  in  the  Session  of  Parliament  held  in 
the  first  and  second  years  of  the  reign  of  Her  present  Majesty,  intituled  An 
Act  to  regulate  the  constitution,  jurisdiction,  and  forms  of  process  in  Sheriff 
Courts  in  Scotland  (1  &  2  Vict.  c.  119) ;  And  whereas  it  is  expedient  to 
facilitate  procedure  in  the  Sheriff  Courts  in  Scotland,  and  to  make  further 
provision  for  the  cheap  and  speedy  administration  of  Justice  in  the  said 
Courts  :  Be  it  therefore  enacted,  &c 

PROCEEOINOS  IN  OrDINART  CaUSBS. 

1.  With  respect  to  cases  in  the  Sheriff  Court,  other  than  those  pro- 
vided for  by  the  first-recited  Act,  as  extended  by  this  Act,  be  it  enacted 
as  follows : — 

[Short  form  of  Summons,] — The  sum'taions  shall  be  in  the  form,  as  nearly 
as  may  be,  of  the  Schedide  (A)  annexed  to  this  Act,  and  such  short  form 
shall  be  equally  effectual  to  all  intents  and  purposes,  including  arrestment 
on  the  dependence  where  the  summons  contains  a  warrant  to  arrest  in  terms 
of  such  schedule,  as  the  forms  at  present  in  nse. 

2.  [Decree  in  absence.  Provision  for  reponing.] — ^Where  no  appearance 
shall  be  entered  for  the  defender,  the  Sheriff  may,  at  any  Court  held  after 
the  day  of  compearance,  give,  decree  in  terms  of  such  summons,  in  like 
manner  as  at  present,  where  no  appearance  is  made  for  the  defender,  and 
such  decree  shall  be  in  all  respects  equivalent  to  a  decree  in  absence  obtained 
nnder  the  forms  at  present  in  use :  Provided  always,  that  the  defender  may 
obtain  himself  reponed  against  such  decree,  whether  extracted  or  not,  at 
any  time  before  implement  has  followed  thereon,  or  against  such  port  thereof 
as  may  not  have  been  implemented,  by  lodging  with  the  Sheriff-Clerk  a 
reponing  note  in  the  form  in  Schedule  (B)  annexed  to  this  Act,  and  consign- 
ing therewith  the  sum  of  expenses  decerned  for,  a  copy  of  which  note  shaU 
at  the  same  time  be  delivered  or  transmitted  through  the  post-office  to  the 
pursuer  or  his  agent  in  the  action,  and  a  certificate  by  the  Sheriff-Clerk  that 
such  note  has  been  lodged  shall  operate  as  a  sist  of  diligence ;  and  where 
such  note  shall  have  been  lodged  and  consignation  made  as  aforesaid,  the 
Sheriff  shall  pronounce  a  judgment  reponing  the  defender,  and  shall  also 
appoint  the  consigned  money  to  be  paid  over  to  the- pursuer,  unless  special 
cause  be  shown  to  the  contrary,  and  the  cause  shall  thereafter  proceed  in  all 
respects  as  if  appearance  were  made  therein,  in  manner  hereinafter  pro- 

2  T 
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Tided,  of  the  date  of  such  judgment :  Provided  always,  that  where  a  charge 
has  been  given,  or  any  step  of  diligence  has  been  taken,  on  the  decree, 
prior  to  the  application  to  be  reponed,  it  shall  be  competent  to  the  Sheriff  in 
the  course  of  the  proceedings  in  the  cause  to  decern  in  favour  of  the  pursuer 
for  the  expense  of  such  charge  or  diligence,  or  such  part  thereof  as  may 
be  just 

3.  [Prooedwre  iohen  defender  erUen  appearance,  Condeicendence  and 
defences  to  he  lodged,] — Where  the  defender  intends  to  state  a  defence,  he 
shall  enter  appearance  by  lodging  with  the  Sheriff-Clerk,  at  latest  on  the 
day  of  compearance,  a  notice  in  the  form  of  Schedule  (C)  annexed  to  this 
Act ;  and  on  the  first  Court-day  thereafter,  or  on  any  other  Court-day  to 
which  the  diet  may  be  adjourned,  not  being  later  than  eight  days  thereafter, 
the  Sheriff  shall  hear  the  parties  in  explanation  of  the  grounds  of  action 
and  the  nature  of  the  defence  to  be  stated  thereto,  and  if  satisfied  that  no 
further  written  pleadings  are  necessary  he  shall  cause  a  minute  in  the  form 
of  the  Schedule  (D)  annexed  to  this  Act  to  be  written  on  the  summons, 
setting  forth  concisely  the  ground  of  defence,  which  minute  shall  be  sub- 
scribed by  the  parties  or  their  procurators,  and  the  Sheriff  shall  thereupon 
close  the  record  by  writing  under  the  said  minute  "  record  closed,''  and  sign- 
ing and  dating  the  same ;  but  if  the  Sheriff  shall  be  satisfied  that  the  record 
cannot  properly  be  made  up  without  condescendence  and  defences,  he  shall 
pronounce  an  order  for  the  same  ;  and  in  such  event  the  pursuer  shall, 
within  six  days  thereafter,  lodge  with  the  Sheriff-Clerk  a  condescendence 
setting  forth  articulately,  and  as  concisely  as  may  be,  without  any  argument 
or  unnecessary  matter,  the  facts  necessary  to  found  the  conclusions  of  the 
summons  which  he  avers  and  is  ready  to  prove,  together  with  a  note  of 
pleas  in  law ;  and  the  defender  shall,  within  ten  days  after  the  lodging  of 
such  condescendence,  lodge  his  defences,  setting  forth  articulately  his 
answers  to  such  condescendence,  and  also,  where  necessary,  setting  forth 
articulately,  under  a  separate  head,  any  counter-statements  necessary  for  his 
defence  which  he  avers  and  is  ready  to  prove,  and  there  shall  be  appended 
to  such  defences  a  note  of  the  defender's  pleas  in  law,  and  such  defences  shall 
be  framed  as  -  concisely  as  may  be,  without  any  argument  or  unnecessary 
matter. 

4.  [Record  to  he  made  up  a/nd  closed.'] — The  Sheriff-Clerk  shall,  as  soon  as 
defences  are  lodged,  transmit  the  process  to  the  Sheriff,  who  shall  consider 
the  same,  and  shall  as  soon  as  may  be,  and  at  latest  within  six  days  after 
the  date  of  lodging  the  defences,  appoint  the  parties  or  their  procurators 
to  meet  him,  and  shall  at  such  meeting,  if  dilatory  defences  have  been 
stated,  dispose  at  once,  where  possible,  of  such  dilatory  defences,  or  may 
reserve  consideration  of  them  till  a  future  stagie  of  the  cause ;  and  unless 
where  the  pursuer  is  willing  to  close  on  summons  and  defences,  the  Sheriff 
may,  if  he  thinks  fit,  order  one  revisal  of  the  condescendence  and  defences 
respectively,  which  revisal  shall  be  made  upon  the  original  papers,  unless 
the  Sheriff,  for  special  cause  assigned,  shall  direct  to  the  contrary;   and 
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as  soon  as  leyised  defences  are  lodged  the  Sheriff-Olerk  shall  transmit  the 
process  to  the  Sheriff,  who  shall  thereupon  appoint  the  parties  or  their 
procurators  to  meet  him  as  soon  as  may  be,  and  at  latest  within  six  days 
after  the  date  of  the  lodging  of  the  revised  defences ;  and  at  such  meeting 
after  the  lodging  of  the  defences,  or  the  revised  defences,  as  the  case  may 
be,  or  at  an  adjourned  meeting,  if  the  Sheriff  has  seen  fit  to  adjourn  (which 
he  is  hereby  authorised  to  do,  where  necessary,  but  for  no  longer  period  than 
eight  days),  the  Sheriff  shall  allow  the  pursuer  or  his  procurator  to  put  upon 
record,  in  concise  and  articulate  form,  where  this  has  not  been  already  done, 
his  answers  to  the  defender's  statement  of  facts,  or  a  simple  minute  of  denial 
where  that  shall  be  deemed  by  the  Sheriff  to  be  sufficient  and  shall  allow 
each  party  to  adjust  his  own  part  of  the  record,  and  shall  strike  out  of. 
the  record  any  matter  which  he  may  deem  to  be  either  irrelevant  or 
unnecessary ;  and  the  record  shall  then  be  closed  by  the  Sheriff  writing 
upon  the  interlocutor  sheet  the  words  '^record  dosed,"  and  signing  and 
dating  the  same. 

5.  [After  record  is  closed  Sheriff  to  hear  parties  or  to  appoint  diet  for  proofs 
and  to  dispose  of  case,] — After  the  record  is  closed,  the  Sheriff  shall  hear  the 
parties  or  their  procurators  upon  the  merits  of  the  cause,  and  upon  their 
respective  pleas,  or,  where  he  deems  proof  to  be  necessary,  shall  appoint  a  diet 
for  proof  on  an  early  day,  and  shall  hear  the  parties  or  their  procurators  after 
such  proof  is  led ;  and  after  such  hearing,  or  such  proof  and  hearing,  as  the 
case  may  be,  the  Sheriff  shall  pronounce  judgment  with  the  least  possible 
delay:  Provided  always,  that  it  shall  be  competent  to  the  Sheriff,  on  the 
written  consent  of  both  parties,  to  dispose  of  the  cause  upon  the  papers  with- 
out further  statement  or  argument. 

6.  [Periods  for  lodging  papers  peremptory  y  but  prorogations  ma/y  he 
granted  of  consent,  and  once  on  cause  shoion.] — Where  any  condescendence 
or  defences,  or  revised  condescendence  or  revised  defences,  or  other  paper, 
shall  not  be  given  in  within  the  periods  prescribed  or  allowed  by  this  Act, 
the  Sheriff  shall  dismiss  the  action,  or  decern  in  terms  of  the  summons,  as 
the  case  may  be,  by  defieiult,  unless  it  shall  be  made  to  appear  to  his 
satisfaction  that  the  failure  to  lodge  such  paper  arose  from  unavoidable 
or  reasonable  causes,  in  which  case  the  Sheriff  may  allow  the  same  to  be 
received,  on  payment  of  such  sum  in  name  of  expenses  as  he  shall  think 
jast :  Provided  always  that  the  periods  appointed  for  lodging  any  paper  or 
for  transmitting  any  process  to  the  Sheriff,  or  for  closing  a  record,  may  always 
be  once  prorogated  by  the  Sheriff  without  consent  on  special  cause  shown, 
and  may  always  be  prorogated  by  written  consent  of  parties,  with  the  appro- 
bation of  the  Court ;  and  in  every  interlocutor  prorogating  on  special  cause 
shown  the  time  for  lodging  any  paper  the  nature  of  such  cause  shall  be  set 
forth,  and  a  definite  time  shall  be  therein  fixed  within  which  the  paper  is  to 
be  lodged. 

7.  [Provision  for  causes  commenced  by  petition.] — In  all  applications 
before  the  Sheriff  which  are  at  present  commenced  by  petition^  and  are  not 
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otherwise  regakted  by  thiB  Act,  the  petition  shall  be  as  nearly  as  nsay  be  in 
the  form  of  Schedule  (E)  annexed  to  this  Act ;  and  thereafter  the  procedure 
under  such  petition  shall,  as  nearly  as  may  be,  be  the  same  as  hereinbefore 
provided  in  regard  to  ordinary  actions. 

8.  [Procedure  in  mvUipl^toindingB.] — ^In  actions  of  multipleponding, 
the  party  raising  the  summons  shall  set  forth  in  the  body  thereof  who  is  the 
real  raiser  of  the  action  ;  and  the  Sheriff  shall,  at  the  first  calling  of  the  cause, 
where  no  defences  are  stated,  or  where  defences  are  stated  and  repelled  at  the 
first  calling  thereafter,  pronounce  an  order  for  claims  within  a  short  space  ; 
and  it  shall  be  competent  for  any  number  of  parties  whose  claims  in  such 
action  depend  upon  the  same  ground  to  state  such  claims  in  the  same  paper ; 
and  as  soon  as  the  parties  who  shall  appear  and  claim  an  interest  in  the  fund 
shall  have  lodged  their  claims,  or  had  opportunity  allowed  them  for  doing  so, 
the  Sheriff  shall  appoint  the  parties  or  their  procurators  to  meet  him ;  and  at 
sueh  meeting  he  shall  allow  each  party  to  adjust  his  own  part  of  the  record, 
and  to  meet  the  averments  of  any  other  claimant  or  claimants  so  &r  as 
necessary,  and  the  procedure  at  such  meeting,  and  in  the  after  progress  of 
the  cause,  shall  be  as  nearly  as  may  be  the  same  as  ia  hereinbefore  provided 
with  reference  to  ordinary  actions  after  defences  have  been  lodged. 

9.  [Short  forms  of  execution  provided.] — ^Eveiy  execution  of  a  summons, 
and  every  execution  of  service  of  a  petition,  shall  be  written  at  the  end  of  the 
summons  or  petition  itself,  and  where  necessary  on  continuous  sheets,  but  not 
on  a  separate  paper ;  and  such  execution  shall  be  in  the  form,  or  as  nearly  as 
may  be  in  the  form  of  Schedule  (F)  annexed  to  this  Act,  which  form  shall 
be  equally  valid  and  effectual  in  all  respects  as  the  longer  form  of  execution 
at  present  in  use. 

10.  [Written  proofs  aholished;  and  proofs  haw  to  he  taken.  Absent  or 
aged  or  infirm  untnesses  may  be  examined  on  commission.  Bemits  may  be 
mxide  to  person  of  skill,  and,  if  of  conserU,  his  report  shaU  befinoL] — ^Where 
proof  shall  be  allowed,  a  diet  of  proof  shall  be  appointed,  at  which  the 
evidence  shall  be  led  before  the  Sheriff,  who  shall  with  his  own  hand  take  a 
note  of  the  evidence,  setting  forth  the  witnesses  examined,  and  the  testimony 
given  by  each,  not  by  question  and  answer,  but  in  the  form  of  a  narrative, 
and  the  documents  adduced,  and  any  evidence,  whether  oral  or  written, 
tendered  and  rejected,  with  the  ground  of  such  rejection,  and  a  note  of  any 
objections  taken  to  the  admission  of  evidence,  whether  oral  or  written, 
allowed  to  be  received  ;  which  note  of  the  evidence  shall  be  forthwith  lodged 
in  process,  and  the  Sheriff-Clerk  shall  mark  the  documents  admitted  in 
evidence,  and  also  separately,  and  documents  tendered  and  rejected ;  and  the 
diet  of  proof  shall  not  be  adjourned,  unless  on  special  cause  shown,  which 
shall  be  set  forth  in  the  interlocutor  making  the  adjournment;  and  the 
proof  shall  be  taken  as  far  as  may  be  continuously,  and  with  as  little  interval 
as  the  circumstances  or  the  justice  of  the  case  will  admit  of ;  and  the  note  of 
the  evidence  given  by  each  witness  shall  be  read  over  to  him  by  the  Sheriff, 
and  signed  by  the  witness  (if  he  can  write)  on  the  last  page  in  open  Court 
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before  the  witness  is  dismissed  :  Provided  always,  that  in  the  event  of  the 
Sheriff  being  unavoidably  prevented  from  taking  such  notes  with  his  own 
hand,  he  shall  dictate  the  same  to  any  competent  person  he  may  select : 
Provided  always,  that  it  shall  be  competent  to  the  Sheriff,  where  any  witness 
or  haver  is  resident  beyond  the  jurisdiction  of  the  Court,  or  by  reason  of  age, 
infirmity,  or  sickness  is  unable  to  attend  the  diet  of  proof,  to  grant  com- 
mission to  any  person  competent  to  take  and  report  in  writing  the  evidence 
of  such  witness  or  haver  :  Provided  also,  that  it  shall  be  competent  to  the 
Sheriff  to  remit  to  persons  of  skill  or  other  persons  to  report  on  any  matter 
of  fact,  and  where  such  remit  shall  be  made  of  consent  of  both  parties  the 
Sheriff  shall  hold  the  report  to  be  final  and  conclusive  with  respect  to  the 
matter  of  such  remit 

11.  [Certified  copy  inierlocutor  of  proof  to  be  warrant  for  citing  witnessee 
and  havers,  and  to  he  operative  by  simple  indorsation  in  other  cowniies,'] — 
When  a  diet  of  proof  shall  be  appointed  by  the  Sheriff^  a  copy,  certified  by 
the  Sheriff-Clerk,  of  the  interlocutor  fixing  such  diet,  or  of  that  portion  of 
such  interlocutor  which  relates  to  that  matter,  shall  be  a  sufficient  warrant  to 
any  sheriff-officer  in  Scotland  (acting  within  his  own  county)  to  cite  witnesses 
and  havers,  at  the  instance  either  of  the  pursuer  or  defender,  to  attend  such 
proof;  and  such  warrant  shall  have  the  same  force  and  operation  in  any 
other  county  as  in  the  county  in  which  it  was  issued,  the  same  being,  in 
every  case  in  which  it  is  executed  in  another  county  from  that  in  which  it  is 
issued,  indorsed  by  the  Sheriff-Clerk  of  such  other  county,  who  is  hereby 
required  to  make  and  date  such  indorsation  ;  and  the  citation  and  execution 
thereof  shall  be  in  the  form  of  Schedule  (G)  annexed  to  this  Act ;  and  if  any 
witness  or  haver  duly  cited  on  a  citation  of  at  least  forty-eight  hours  shall 
fail  to  appear,  he  sh^  forfeit  and  pay  a  penalty  not  exceeding  forty  shillings, 
unless  a  reasonable  excuse  be  offered  and  sustained  by  the  Sheriff,  for  which 
penalty  decree  shall  be  given  by  the  Sheriff  in  favour  of  the  party  in  whose 
behalf  he  was  cited ;  and  it  shall  be  further  competent  to  the  Sheriff  to  grant 
second  diligence  for  compelling  the  attendance  of  such  witness  or  haver,  the 
expense  whereof  shall  in  like  manner  be  decerned  for  against  the  witness  or 
haver  against  whom  the  same  has  been  issued,  unless  a  special  reason  to  the 
contraiy  be  stated,  and  sustained  by  the  Sheriff. 

12.  [Written  argvment  abolished,  and  oral  pleadings  svhstituted.] — The 
parties  or  the  procurators  shall  be  entitled  to  be  heard  orally  when  the  cause 
shall  be  ripe  for  judgment,  and  on  the  import  of  any  concluded  proo^  and  at 
any  other  stage  of  the  cause  when  argument  may  be  necessary  and  shall  be 
appointed  by  the  Sheriff ;  and  it  shall  not  be  competent,  at  any  stage  of  the 
cause,  to  receive  any  written  argumentative  pleading,  excepting  as  hereinafter 
provided ;  but  the  Sheriff  shall,  if  required  by  either  of  the  parties,  take  a 
note  of  the  authorities  cited  in  the  course  of  the  oral  argument,  and  also, 
where  he  shall  see  fit,  of  the  argument,  and  such  note  shall  form  part  of  the 
process. 

13.  [Sheriff  in  deciding  to  state  the  grounds  of  his  judgment.] — In  all  cases 
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where  a  Sheriff-Sabetitaie  or  Sheriff  pronoonoes  an  interlocntor  disposiiig  of 
a  dilatory  defence  or  sisting  prooesB,  or  deciding  on  the  admissibility  of 
eridence  or  any  plea  of  confidentiality,  or  giving  any  interim  decree,  or 
disposing  in  whole  or  in  part  of  the  merits  of  the  cause,  it  shall  be  the  duty 
of  such  Sheriff-Substitute  or  Sheriff,  as  the  case  may  be,  to  set  forth  in  such 
interlocutor,  or  in  a  note  appended  to  and  issued  along  with  it,  the  grounds 
on  which  he  has  proceeded. 

14.  [Decree  of  expenses  to  indiide  expense  of  extract,] — Ererj  decree  for 
expenses  pronounced  after  the  passing  of  this  Act  shall  be  held  to  include  a 
decree  for  the  expense  of  extracting  the  same. 

15.  [Action  not  prosecuted  dismissed.] 

16.  [Judgment  of  the  Sheriff-Substitute  may  he  appealed  against  by  peti- 
tion or  hearing.    Review  by  Sheriff  to  be  obtained  by  simple  appeal.] 

17.  [No  appeal  aUowed  during  the  leading  of  the  proof] 

18.  [Except  by  persons  pleading  confidentiality,  or  objectwig  to  production 
of  writings,] — Pronded  always,  that  nothing  in  this  Act  contained  shall 
preclude  any  person,  whether  party  to  the  cause  or  not,  who  may  plead 
confidentiality,  whether  with  reference  to  documentaiy  or  oral  evidence,  or 
any  person,  not  being  a  party  to  the  cause,  who  may  object  to  produce 
writings,  whether  on  pleas  of  alleged  hypothec  or  otherwise,  from  taking  to 
review  any  judgment  of  the  Sheriff-Substitute  or  Sheriff  diBposing  of  such 
pleas,  in  whole  or  in  part;  but  the  judgment  of  the  Sheriff-Substitute 
disposing  of  such  pleas  shall  only  be  reviewable  by  such  person  t&king  an 
appeal  at  the  time  in  open  Court,  which  appeal  shall  be  minuted  by  the 
Sheriff-Substitute,  and  thereupon  such  part  of  the  proceedings  as  may  be 
necessary  for  the  disposal  of  such  appeal,  or  as  the  Sheriff  may  require,  shall 
be  transmitted  by  the  Sheriff-Clerk  to  the  Sheriff,  who  shall  dispose  of  the 
same  summarily,  but  may  appoint  a  hearing  before  giving  judgment : 
Provided  also,  that  no  such  appeals  by  any  such  person  pleading  confidenti- 
ality as  aforesaid,  or  by  any  such  person  objecting  to  produce  writings  as 
aforesaid,  shall  be  held  to  remove  the  cause  finom  before  the  Sheriff-Substitute 
as  regards  any  point  or  points  not  necessarily  dependent  on  the  interlocutor 
or  judgment  appealed  from ;  but  as  to  all  such  points,  the  cause  may  be  pro- 
ceeded with  before  the  Sheriff-Substitute  as  if  no  such  appeal  had  been  taken. 

19.  [No  appeal  aUou>ed  (except  in  certain  cases)  till  judgment  on  the 
merits.] 

20.  [Where  mistakes  in  a  judgment  may  be  corrected  loithout  review.] — 
It  shall  be  competent  to  any  Sheriff-Substitute  or  Sheriff  to  correct  any 
merely  clerical  error  in  his  judgment  at  any  time  before  the  proceedings 
have  been  transmitted  to  the  judge  or  Court  of  review,  not  being  later  than 
seven  days  from  the  date  of  such  judgment. 

21.  [Procedure  in  eonsistorial  and  maritime  causes.] — ^The  procedure  in 
consistorial  and  maritime  causes  shall  be  as  nearly  as  may  be  the  same  as  is 
hereinbefore  provided  with  reference  to  ordinary  actions. 

22.  [Judgment  of  Sheriff  in  causes  not  exceeding  £25  to  be  final,] — It 
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shall  not  be  competent,  except  as  hereinafter  Bpecially  proYided  for,  to  re- 
move from  a  Sheriff  Coart,  or  to  bring  under  review  of  the  Court  of  Session, 
or  of  the  Circuit  Court  of  Justiciary,  or  of  any  other  Court  or  tribunal  what- 
ever, by  advocation,  appeal,  suspension,  or  reduction,  or  in  any  other 
manner  of  way,  any  cause  not  exceeding  the  value  of  twenty-five  pounds 
sterling,  or  any  interlocutor,  judgment,  or  decree  pronounced  or  which  shall 
be  pronounced  in  such  cause  by  the  SherifiEl 

23.  [Causes  of  any  value  may  be  tried  in  a  summary  way  by  consent  of 
aJl  the  parHes.] — It  shall  be  competent  in  all  civil  causes  above  the  value  of 
twelve  pounds,  competent  before  the  Sheriff,  for  the  parties  to  lodge  in 
process  a  minute,  signed  by  themselves  or  their  procurators,  setting  forth 
their  agreement  that  the  cause  should  be  tried  in  the  summary  way  provided 
in  the  said  first-recited  Act,  and  the  Sheriff  shall  thereupon  hear,  try,  and 
determine  such  action  in  such  summary  way,  and  in  such  case  the  whole 
powers  and  provisions  of  the  said  first-recited  Act  shall  be  held  applicable  to 
the  said  action  :  Provided  always,  that  the  parties,  or  any  of  them,  shall  be 
entitled  to  appear  and  plead  by  a  procurator  of  Court 

24.  [In  cases  exceeding  £25,  review  limited  to  final  judgmentSy  Sc"} — It 
shall  be  competent,  in  any  cause  exceeding  the  value  of  twenty-five  pounds, 
to  take  to  review  of  the  Court  of  Session  any  interlocutor  of  a  Sheriff  sisting 
process,  and  any  interlocutor  giving  interim  decree  for  payment  of  money, 
and  any  interlocutor  disposing  of  the  whole  merits  of  the  cause,  although  no 
decision  has  been  given  as  to  expenses,  or  although  the  expenses,  if  such 
have  been  found  due,  have  not  been  modified  or  decerned  for ;  but  it  shall 
not  be  competent  to  take  to  review  any  interlocutor,  judgment,  or  decree  of  a 
Sheriff,  not  being  an  interlocutor  sisting  process,  or  giving  interim  decree  for 
payment  of  money,  or  disposing  of  the  whole  merits  of  the  cause  as  aforesaid ; 
and  the  provisions  of  an  Act  passed  in  the  fiftieth  year  of  the  reign  of  His 
Majesty  King  George  the  Third,  intituled  An  Act  for  abridging  the  form  of 
eaAracting  decrees  of  the  Court  of  Session  in  Scotland,  and  for  the  regulatioth 
of  certain  parts  of  the  proceedings  of  thai  Court,  and  also  the  provisions  of  an 
Act  passed  in  the  sixth  year  of  the  reign  of  His  Majesty  King  George  the 
Fourth,  intituled  An  Act  for  the  better  regulcUing  of  the  forms  of  process  in  the 
Courts  of  Law  in  Scotland,  are  in  so  far  as  inconsistent  with  this  enactment, 
hereby  repealed ;  Provided  always,  that  when  any  interlocutor  shall  be 
brought  under  review  of  the  Court  of  Session,  it  shall  be  competent  for  that 
Court  also  to  review  all  the  previous  interlocutors  pronounced  in  the  cause. 

25.  [Where  either  party  desires  it,  case  to  go  at  once  to  the  Inner  House.] 

26.  [SmaU  Debt  jurisdiction  extended  to  causes  not  exceeding  £12.] — And 
with  respect  to  small  debt  cases  not  exceeding  twelve  pounds  : 

The  provisions  of  the  said  first-recited  Act  shall  be  extended  to  all  causes, 
prosecutions,  applications  for  sequestration  and  sale,  and  other  actions  and 
proceedings  of  the  nature  set  forth  in  the  said  first-recited  Act,  wherein  the 
debt,  demand,  or  penalty  in  question,  or  the  fund  in  medio^  shall  not  exceed 
the  value  of  twelve  pounds,  exclusive  of  expenses  and  fees  of  extract ;  and 
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the  said  first-recited  Act  shall  be  read  and  constraed  as  if  the  words  "^  twelve 
pounds"  were  substituted  for  the  words  ^' eight  pounds  six  shillings  and 
eightpence,"  wherever  these  latter  words  occur  in  the  said  first-recited  Act ; 
Provided  always  that  in  any  case  in  which  a  decree  pronounced  by  the 
Sheriff  in  the  Small  Debt  Court  for  any  sum  exceeding  dght  pounds  six 
shillings  and  eightpence  shall  have  been  put  to  execution  by  imprisonment, 
the  party  so  imprisoned  shall  be  entitled  to  bring  such  decree  under  review 
of  the  Sheriff  by  way  of  suspension  and  liberation,  and  such  suspension  and 
liberation  shall  proceed  in  the  form  provided  for  summary  petitions  by  this 
Act. 

Pboceedikos  in  Sequestrations  for  Rent. 

27.  And  with  respect  to  proceedings  before  the  Sheriff  Court  for 
sequestration  and  sale  for  recovery  or  in  security  of  rents,  be  it  enacted  as 
follows : 

[Petition  for  gequestration  may  also  conclude  for  payment.'] — ^Every  petition 
for  sequestration  and  sale  for  recovery  or  in  security  of  rents,  whether  such 
petition  be  presented  after  the  term  of  payment  or  currenie  termino^  may 
contain  a  prayer  for  a  decree  for  payment  of  the  rent  with  reference  to 
which  the  petition  is  presented,  and  it  shall  be  competent  to  the  Sheriff  to 
pronounce,  under  such  petition,  decree  for  payment  of  such  rent  or  any  part 
thereof,  and  every  such  decree  shall  be  extractable  in  ordinary  form,  and 
shall  otherwise  have  the  same  force  and  effect  in  every  respect  as  any  decree 
for  payment  pronounced  in  any  petition  for  sequestration  and  sale  in  which 
a  decree  for  payment  of  rent  might  be  competently  inserted  before  the 
passing  of  this  Act 

28.  [Operation  of  provisions  in  first-recited  Ad  extended,] — The  provisioDS 
of  the  said  first-recited  Act  for  the  summary  trial  and  determination  of 
sequestrations  for  rent  where  the  rent  or  balance  of  rent  does  not  exceed  the 
sum  of  eight  pounds  six  shillings  and  eightpence  (and  which  provijBions  are 
made  applicable  by  this  Act  to  sequestration  for  rent  where  the  rent  or 
balance  of  rent  does  not  exceed  the  sum  of  twelve  pounds),  are  declared  to 
extend,  and  the  same  are  hereby  extended  to  all  sequestrations  applied  for 
currents  termino  or  in  security. 

Proceedings  in  Actions  of  Bemovino. 

29.  And  with  respect  to  actions  of  removing  before  the  Sheriff  Court,  be 
it  enacted  as  follows  : 

[Time  toithin  which  summons  may  he  raised^] — It  shall  be  competent  to 
raise  a  summons  of  removing  at  any  time,  provided  there  be  an  interval  of 
at  least  forty  days  between  the  date  of  the  execution  of  the  summons  and  the 
term  of  removal,  or  where  there  is  a  separate  ish  as  regards  land  and  houses 
or  otherwise,  between  the  date  of  the  execution  of  the  summons  and  the  ish 
which  is  first  in  date. 
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30.  [Leeue  containing  obUgcttion  to  remove  equimUrU  to  decree  of  removinyf 
provided  forty  days'  notice  be  given] — Where  any  lands  or  heritages  are  hold 
under  a  probative  lease,  specifying  a  term  of  endurance,  such  lease,  or  an 
extract  thereof  from  the  books  of  any  Court  or  record,  shall  have  the  same 
force  and  effect  in  eyery  respect  as  any  extract  decree  of  removing  obtained 
in  any  ordinary  action  of  removing  at  the  instance  of  the  party,  granter  of 
such  lease,  or  in  the  right  of  the  granter  of  such  lease,  against  the  party  in 
possession  under  such  lease,  whether  such  party  in  possession  be  the  lessee 
named  in  such  lease  or  not,  decerning  such  party  in  possession,  his  family, 
sub-tenants,  cottars,  and  dependants,  with  their  goods  and  gear,  to  be 
removed  and  ejected  from  the  said  lands  or  heritages  at  the  term  or  terms 
corresponding  to  the  expiration  of  the  term  or  terms  of  endurance  specified 
in  such  lease ;  and  such  lease  or  extract  thereof  shall,  along  with  a  written 
authority  signed  by  the  landlord  or  his  factor  or  agent,  be  a  sufficient  warrant 
to  any  sheriff-officer  or  measenger-at-arms  of  the  county  within  which  such 
lands  or  heritages  are  situate  to  remove  and  eject  such  party  in  possession, 
and  his  foresaids  from  such  lands  or  heritages  on  the  elapse  of  such  specified 
term  or  terms  respectively,  and  to  return  an  execution  thereof  in  common 
form :  Provided  always,  that  previous  notice  to  remove  shall  be  given  to  such 
party  in  possession,  at  least  forty  days  before  the  expiration  of  the  term  o( 
endurance  specified  in  such  lease,  or  where  the  lease  has  a  separate  ish  as 
regards  land  and  houses  or  otherwise,  at  least  forty  days  before  that  ish  which 
is  first  in  date,  by  causing  to  be  delivered  to  such  party  in  possession,  or  to 
be  left  at  his  ordinary  dwelling-house,  or  to  be  transmitted  to  his  known 
address  through  the  post-office,  previous  to  the  commencement  of  such 
period  of  forty  days,  a  notice  by  a  sheriff-officer  of  the  county  in  which  such 
lands  or  heritages  are  situate,  or  messenger-at-arms,  in  the  form  in 
Schedule  (I)  annexed  to  this  Act ;  and  a  certificate  endorsed  on  such  lease 
or  extract  that  such  notice  has  been  duly  given,  signed  by  a  sheriff-officer  of 
such  county,  or  messenger-at-arms,  and  attested  by  one  witness,  in  the  form 
in  Schedule  (J)  annexed  to  this  Act,  or  an  acknowledgment  to  that  effect 
endorsed  thereon  by  such  party  in  possession  himself,  or  by  his  known  agent 
on  his  behalf,  shall  be  sufficient  evidence  that  such  notice  has  been  given  : 
Provided  also,  that  no  such  removal  or  ejectment  by  virtue  of  this  enactment 
shall  be  competent  after  six  weeks  have  elapsed  from  the  expiration  o(  the 
term  of  endnranoe  specified  in  such  lease,  or  where  the  lease  has  a  sepante 
ish  as  regards  lands  and  houses  or  otherwise,  after  six  weeks  have  elapsed 
from  that  ish  which  is  last  in  date;  and  provided  farther,  that  nothing 
herein  contained  shall  be  construed  to  prevent  any  proceedings  nnder  this 
enactment  from  being  brought  nnder  suspension  in  common  form« 

31.  [Letter  of  removal  granted  by  tenant  eqwmlent  to  decru  of  remov^ 
ingy  provided  forty  dayt^  notice  be  given,'] — Where  any  tenant  in  poMeMsion 
of  any  lands  or  heritages  shall,  whether  at  the  date  of  entering  opon  his 
lease  or  at  any  other  time,  grant  a  letter  of  removal,  either  holograph  or 
attested  by  one  witness,  in  the  form  in  Schedule  (K)  annexed  to  this  Act, 
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snch  letter  of  nmoTal  shall  have  the  same  force  and  effect  in  ereiy  respect 
as  any  extract  decree  of  remoYing  obtained  in  any  ordinary  action  of 
remoring  at  the  instance  of  the  party  to  whom  such  letter  of  remoTal  is 
granted,  or  of  the  party  in  his  right,  against  the  party  grantor  of  sach  letter 
of  remoTal,  or  the  party  in  his  right  as  tenant,  decerning  snch  party  granter 
of  such  letter,  or  snch  party  in  his  right,  as  the  case  may  be,  his  fBunily^ 
sub-tenants,  cottars,  and  dependants,  with  their  goods  and  gear,  to  be 
removed  and  ejected  from  the  said  lands  and  heritages  at  the  term  or  terms 
of  removal  respectively  specified  in  such  letter  of  removal ;  and  such  letter  of 
removal  shall  be  a  safficient  warrant  to  any  sheriff-officer  of  the  county 
within  which  such  lands  and  heritages  are  situate  to  remove  and  eject  such 
party  granter  of  such  letter  of  removal,  or  snch  party  in  his  right,  and  his 
foresaids,  from  such  lands  and  heritages,  on  the  elapse  of  such  specified  term 
or  terms  respectively,  and  to  return  an  execution  thereof  in  common  form  : 
Provided  always,  that  where  such  letter  of  removal  shall  bear  date  more  than 
six  weeks  before  the  term  of  removal,  or  the  ish  first  in  date,  specified  in 
such  letter  of  removal,  previous  notice  to  remove  shall  be  given  to  the  party 
granter  of  such  letter  of  removal,  or  to  such  party  in  his  right,  at  least  forty 
day%  before  such  term  of  removal,  or  where  such  letter  of  removal  specifies 
,a  separate  ish  as  regards  lands  and  houses  or  otherwise,  at  least  forty  days 
before  that  ish  which  is  first  in  date,  by  causing  to  be  delivered  to  such 
party  granter  of  such  letter  of  removal,  or  to  such  party  in  his  right,  or  to  be 
left  at  his  ordinary  dwelling-house,  or  to  be  transmitted  to- his  known  address 
through  the  post-office,  previous  to  the  commencement  of  such  period  of  forty 
days,  a  notice  by  a  sheriff-officer  of  the  county  in  which  such  lands  or 
heritages  are  situate,  in  the  form  of  Schedule  (I)  annexed  to  this  Act ;  and  a 
certificate  endorsed  upon  such  letter  of  removal  that  such  notice  has  been 
duly  given,  signed  by  a  sheriff-officer  of  such  county,  and  attested  by  one 
witness,  in  the  form  of  Schedule  (J)  annexed  to  this  Act,  or  an  acknowledg- 
ment to  that  effect  endorsed  thereon  by  the  granter  of  such  letter  of  removal, 
or  other  party  in  his  right,  or  by  the  known  agent  of  the  granter  of  such 
letter  of  removal,  or  other  party  on  his  behalf,  shall  be  sufficient  evidence 
that  such  notice  has  been  given :  Provided  also,  that  no  such  removal  or 
ejectment  by  virtue  of  this  enactment  shall  be  competent  after  six  weeks 
have  elapsed  from  the  expiration  of  the  term  of  endurance  specified  in  snch 
letter  of  removal,  or  where  such  letter  of  removal  has  a  separate  ish  as  regards 
lands  and  houses  or  otherwise,  after  six  weeks  have  elapsed  from  that  ish 
which,  is  last  in  date  ;  and  provided  further,  that  nothing  herein  contained 
shall  be  construed  to  prevent  any  proceedings  under  this  enactment  from 
being  brought  under  suspension  in  common  form. 

32.  [Arrea/rs  of  feu-diUies  for  subjects  of  small  amount  may  be  sued  for 
in  Sheriff  Court] — ^And  whereas  it  is  desirable  that  the  jurisdiction  of  the 
Sheriff  should  be  extended  to  questions  relating  to  non-payment  of  feu-duties 
for  real  subjects  of  small  amount,  wherever,  in  subjects  not  exceeding  in 
yearly  value  the  sum  of  twenty-five  pounds,  the  vassal  shall  have  run  in 
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arrear  of  his  feu-duty  for  two  yean :  It  shall  be  competent  for  the  superior  to 
raise  an  action  before  the  Sheriff,  in  ordinary  form,  setting  forth  that  the 
subject  is  of  the  value,  and  that  the  feu-duty  has  run  in  airear  as  aforesaid, 
and  concluding  that  the  vassal  should  be  removed  from  his  possession,  and 
that  warrant  to  that  effect  should  be  granted,  and  thereafter  the  cause  shall 
proceed  in  the  manner  herein  provided  in  ordinary  actions ;  and  il  the 
defendant  shall  fail  to  appear,  or  if  it  shall  be  proved  to  the  Sheriff  by  such 
evidence  as  he  may  require  that  the  subject  is  of  the  value,  and  that  the  feu- 
duty  ia  in  arrear  as  aforesaid,  he  shall  grant  warrant  in  terms  of  the  conclu- 
sions of  the  summons,  which  warrant  shall  be  executed  at  the  first  term  of 
WkUtunday  or  Mariinma^  which  shall  first  occur,  four  months  after  the 
same  is  issued  by  the  Sheriff,  and  such  warrant,  so  executed,  shall  have  the 
effect,  in  relation  to  the  said  possession,  of  a  decree  of  irritancy  ob  tion 
solutum  canonem :  Provided  always,  that  it  shall  be  competent  to  the  vassal, 
at  any  time  within  one  year  from  the  date  of  such  removal,  to  nuse  an  action 
of  declarator  in  the  Court  of  Session  for  vindication  of  such  subject  on  any 
ground  proceeding  on  challenge  of  the  title  of  the  superior,  which  shall  not 
be  called  in  question  before  the  Sheriff  except  on  grounds  instantly  verified 
by  the  titles  of  the  superior,  and  that  it  shall  be  competent  to  the  vassals,  at 
any  time  before  such  warrant  is  executed,  to  purge  the  irritancy  incurred  by 
payment  of  the  arrears  pursued  for,  with  the  expenses  incurred  by  the 
superior  in  such  proceediugs ;  provided  also,  that  in  leases  for  a  longer 
endurance  than  twenty-one  years  the  landlord  shall  have  the  like  remedies 
against  his  tenant,  in  case  of  the  non-payment  of  rent,  mwUxtis  tMUcmdis,  that 
are  hereby  given  to  the  superior  against  his  vassal 

33.  [Libda  may  be  written  or  printed,  or  partly  hothy  but  auihenticated 
as  libels  now  are."] 

34.  [Libel  printed  or  partly  printed  to  be  inserted  in  record  booh'] 

35.  [The  wiU  of  criminal  libels  to  contain  two  diets  of  compearance  as  in 
scJuduU,  and  accused  to  be  caUed  upon  at  fi/rst  diet  to  plead  guiUy  or  not 
guilty.'] 

36.  [Sheriff  noitocuk  party  mote  than  once  to  plead.] 

Salaries  of  Sheriffs  and  Sheriff-Substitutes. 

37.  And  with  ]fe8pect  to  the  salaries  and  remuneration  of  Sheriffs  and 
Sheriff-Substitutes  be  it  enacted  as  follows  : — 

[Salaries  of  Sheriffs  and  Sheriff-Suhstitutes  may  be  inonaaedy  and 
additional  Sheriff-Substitutes  mxi/y  be  appoinled,] — It  shall  be  lawful  to  grant 
to  any  'Sheriff  such  salary  as  to  the  Commissioners  of  Her  Majesty's 
Treasury  may  seem  meet)  not  being  less  than  Five  hundred  pounds  by  the 
year,  and  to  any  salaried  Sheriff-Substitute  now  in  office,  or  to  his  successor, 
or  to  any  Sheriff-Substitute  who  may  be  hereafter  appointed  by  virtue  of 
this  Act,  such  salary  as  to  the  Commissioners  of  Her  Majesty's  Treasury 
may  seem  meet,  the  same  not  in  any  case  exceeding  One  thousand  pounds 


J 


652 


OBDINABT  COURT — GENERAL  ACTS. 


[Apfbvdix. 


by  the  year,  and  not  less  than  Five  hnndred  pounds  by  the  year ;  and 
every  salary  payable  to  such  Sheriff  or  Sheriff-Sabstitate  shall  be  paid  by 
foiir  equal  quarterly  instalments  out  of  the  funds  from  which  the  salaries 
of  Sheriffs  are  payable ;  and  it  shall  be  lawful  for  Her  Majesty  and  her 
heirs  and  successors,  upon  the  joint  recommendation  of  the  Lord  President 
of  the  Court  of  Session,  Her  Majesty's  Advocate,  and  the  Lord  Justice- 
Clerk,  all  for  the  time  being,  to  grant  authority  to  any  Sheriff  to  appoint 
one  or  more  additional  Sheriff-Substitutes ;  Provided  always,  that  such 
joint  recommendation  shall  expressly  bear  that  the  appointment  of  such 
additional  officer  or  officers  is  essentially  necessary  for  the  public  service ; 
and  provided  also,  that  no  more  than  two  additional  Sheriff-Substitutes  in 
each  county  shall  be  appointed  under  the  powers  hereby  conferred. 

38.  [Pnwiiion  for  retiring  aUowanoe  to  8kariff$  and  Sheriff-SubdUtUes 
dimhUd  after  long  8erviee.}--lt  shall  be  lawful  for  the  Commissioners  of 
Her  Mtyesty's  Treasury  to  grant  to  any  person  who  has  held,  now  holds,  or 
may  hereafter  hold  the  office  of  Sheriff-Substitute  such  annuity  as  is  by  the 
said  second-recited  Act  authorised  to  be  granted  in  respect  of  long  service 
for  one  or  other  of  the  periods  specified  in  the  said  second-recited  Act, 
notwithstanding  such  service  may  not  have  been  continuous,  and  may  have 
been  in  different  counties ;  and  the  said  commissioners  shall  have  the  same 
powers  of  granting  annuities  to  Sheriffs  in  respect  of  long  service  as  are 
conferred  by  the  said  second-recited  Act  and  by  this  Act  with  reference  to 
Sheriff-Substitutes,  and  such  annuities  shall  be  payable  out  of  the  funds 
from  which  the  salaries  of  Sheriffs  are  payable  :  Provided  always,  that  no 
such  annuity  shall  be  granted  to  any  Sheriff  or  Sheriff-Substitute,  unless 
the  periods  of  his  actual  service  as  Sheriff  or  Sheriff-Substitute  as  the  case 
may  be,  shall,  when  taken  together,  extend  to  one  or  other  of  the  periods  of 
service  specified  in  the  said  second-recited  Act ;  and  that  in  computing  the 
amount  of  retiring  allowance  of  such  Sheriffs  the  emoluments  drawn  by 
them  on  average  of  the  five  preceding  years  shall  be  held  to  constitute  their 
salary. 

39.  [Sheriffi  Salaries  to  he  in  lieu  of  aU  fea,  <^]— The  salaries  hence- 
forth to  be  paid  to  the  Sheriffs  and  Sherifb-Substitute  shall  be  in  full  of  all 
fees  and  emoluments  whatever.* 

40.  [CorMn/isnona  to  Sheriffe-SuhgtUute  to  eactend  over  the  whole  county."} — 


*  Excerpt  from  Queen's  Warrant  aug- 
menting the  SaUries  of  the  Sheriif  g 
and    StewardB-Depute    and    their 
Substitutes  in  Scotland,  dated  3rd 
January,  1854. 
But  it  Ib  ezpreesly  declared  that  the 
salarieB  hereby  provided  to  the  Sheriffs 
and  Stewards-Depute  and  their  Sub- 
stitutes are  granted  in  full  oompensa- 
tion  for  all  the  duties  of  eveiy  descrip- 
tion hitherto  petfonned  by  or  whidi 


may  be  hereafter  required  of  them — 
that  the  Sheriffs  and  Stewards-Depute 
and  their  Substitutes  are  prohibited 
and  excluded  from  acting  as  referees  or 
arbitrators  in  every  case  of  reference  or 
submission  not  specially  required  of 
them  by  law,  and  that  the  said  salaries 
are  to  cover  and  include  all  fees, 
allowances,  expenses,  compejisations, 
and  emoluments  whatever. 
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The  commiflsions  already  granted  or  to  be  granted  by  all  Sheriff  to  the 
Sheriffis-Subetitate  shall  extend  over  the  whole  county. 

41.  [Compentatum  to  Sheriff-ClerkB.] 

Pbotibion  fob  the  SiTTiNcaB  OF  Shebiff  Coubts,  &C. 

42.  And  with  respect  to  the  Sittings  of  the  Sheriff  Courts,  and  the 
more  efficient  operation  of  this  Act,  be  it  enacted  as  follows : — 

[Sheriff  Gourti  to  tU  such  days  during  session  for  despaU^  of  eivU 
business  as  may  be  fixed  by  Sheriff  and  approved  o/.]-— £ach  Sheriff  Court, 
except  those  held  at  a  place  where  an  ordinaiy  Sheriff-Substitute  does  not 
reside,  shall  sit  for  the  despatch  of  ordinary  civil  business  for  such  number 
of  days  weekly  during  the  session  as  shall  be  fixed  by  each  Sheriff  by  a 
regulation  of  Court,  to  be  approved  of  by  the  said  Lord  President  and 
Lord  Justice-Clerk,  and  to  be  advertised  at  least  once  a-year  in  a  news- 
paper published  in  the  county,  or  where  there  is  no  such  newspaper,  in  a 
newspaper  published  in  some  county  immediately  adjoining. 

43.  [Sheriffs  to  hold  three  sessions  in  each  year.] 

44.  [Sheriff  may  act  in  time  of  vcuxAion."] — ^All  summary  causes  may 
proceed  equally  during  vacation  as  during  session ;  and  it  shall  be  com- 
petent to  the  Sheriff,  if  he  thinks  fit,  to  pronounce  interlocutors  in  time  of 
vacation,  in  all  causes,  whether  summary  or  not 

45.  [Sffieriff  to  fix  one  eourirday  in  each  va4sation  for  despatch  of  ordinary 
Court  business^] 

46.  [Sittings  to  be  held  by  Sheriffs  in  their  courUies,] — Eveiy  Sheriff 
shall,  unless  prevented  by  indisposition  or  other  unavoidable  cause,  hold 
annually  in  his  county  sittings  for  the  discharge  of  the  judicial  business 
of  the  county ;  that  is  to  say,  the  Sheriffis  of  Sutherlafidy  Caithness  and 
Inverness^  Boss  and  Cromarty,  Argyle,  Banff,  and  Elgin  and  Naime,  shall 
hold  three  such  sittings,  and  the  Sheriffs  of  the  other  counties  shall  hold 
four  such  sittings  in  the  course  of  the  year ;  and  such  sittings  shall  con- 
tinue until  the  causes  ready  for  trial  or  hearing  when  such  sittings  com- 
mence be  disposed  of;  and  such  sittings  shall,  except  as  regards  the 
counties  of  Boss,  Inverness,  and  Argyle,  be  held  at  each  of  the  places  within 
his  county  at  which  the  ordinary  Courts  of  the  Sheriff-Substitutes  are 
held,  and  such  other  places  as  the  Sheriff,  with  approval  of  the  Secretary 
of  State  for  the  Home  Department,  may  appoint,  and  as  regards  the 
counties  of  Boss,  Inverness,  and  Argyle  at  such  places  as  the  Sheriff,  with 
approval  of  the  Secretary  of  State,  may  appoint :  Provided  always,  that 
the  Sherifis  of  the  said  three  counties  shall  at  least  twice  a-year  hold  one 
such  sitting  at  each  of  the  places  at  which  the  ordinary  Courts  of  the 
Sheriff-Substitutes  are  held  ;  and  each  Sheriff  shall  give  due  notice  to  the 
county  of  the  times  and  places  of  such  sittings,  and  such  sittings  shall 
take  place  at  intervals  of  not  less  than  six  weeks ;  and  each  Sheriff  shall, 
once  in  the  year,  go  on  the  Small  Debt  Circuit  in  use  to  be  held  by  the 
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Sheriff-Sabetitute,  and  shall  on  such  occasions,  in  addition  to  holding  the 
Small  Debt  Court,  despatch  as  much  of  the  ordinary  business  as  may  be 
ready  for  adjudication,  or  as  time  may  permit ;  and  each  Sheriff  shall 
annually,  within  ten  days  after  the  twelfth  day  of  NovendHr^  make  a 
return  to  Her  Majesty's  Principal  Secretary  of  State  for  the  Home  Depart- 
ment of  the  number  of  sittings  held  by  him,  and  of  the  periods  of  holding 
each  such  sitting,  in  the  immediately  preceding  year,  stating  the  cause  of 
absence  in  case  the  sittings  herein-before  directed  shall  not  have  been  held 
by  him  in  terms  of  this  Act ;  provided  that  none  of  the  said  provisions 
shall  extend  to  the  counties  of  OrhMy  and  Shetland^  and  Mid-Lothian  and 
Lanark  j'  and  so  much  of  an  Act  passed  in  the  first  and  second  year  of  the 
reign  of  Her  present  Majesty,  intituled  An  Ad  to  regulate  the  constitution 
and  juriidiction  and  forms  of  process  of  the  /Sheriff  Courts  in  Scotland  (1  &  2 
Vict.  c.  119)  as  relates  to  the  Courts  to  be  held  by  each^Sheriff-Depute  in 
his  county,  excepting  the  said  counties  of  Orkney  and  Shetland,  is  hereby 
repealed. 

47.  [Sheriff  may  sign  interlocutors  when  furth  of  his  county,] — It  shall 
be  lawful  for  any  Sheriff  to  pronounce  and  sign  any  interlocutor,  judg- 
ment^ or  decree  when  furth  of  his  sheriffdom ;  and  such  interlocutor, 
judgment,  or  decree  shall  have  all  the  like  force  and  effect  as  if  pronounced 
and  signed  by  the  Sheriff  while  within  the  limits  of  his  sheriffdom. 

48.  [Privilege  of  Members  of  College  of  Justice  abdishedJ] — No  person 
whatsoever  shall  be  exempt  from  the  jurisdiction  of  the  Sheriff  Court,  in 
any  cause,  on  account  of  privilege  by  reason  of  being  a  member  of  the 
College  of  Justice.* 

49.  [Court  of  Session  to  frame  tables  of  fees.] — The  Court  of  Session 
shall  be  and  is  hereby  authorised  and  required  to  frame  from  time  to  time 
a  table  or  tables  of  fees  for  business  in  the  Sheriff  Courts  of  ScoUandy  and 
such  table  or  tables  of  fees  so  framed  shall  be  submitted  to  the  Secretary 
of  State  for  the  Home  Department,  and  if  approved  of  shaU  form  the  rule 
of  professional  charge  for  business  performed  in  such  Courts. 

50.  [Interpretation  Clause,] — In  construing  this  Act,  unless  where  the 
context  is  repugnant  to  such  construction,  the  word  "Sheriff"  shall  be 
held  to  include  Sheriff-Substitute;  the  word  "tenant"  shall  include 
sub-tenant ;  and  the  word  "  lease  "  shall  include  sub-lease. 

51.  [Recited  Acts^  (^c,  BepeaUd.] — The  said  recited  Acts,  and  all  laws, 
statutes.  Acts  of  Sederunt,  and  usages  now  in  force,  shall  be  and  the  same 
are  hereby  repealed,  but  that  in  so  far  only  as  may  be  necessary  to  give 
effect  to  the  provisions  of  this  Act,  and  no  further  or  otherwise. 

52.  [Act  to  take  effect  from  1st  Nov.  1853.] 

*  The  Act  13  ft  14  Vict.  c.  86  (to  ceeding,  either  original  or  by  way  of 

facilitate  procedure   in  the   Court  of  review,  before  tiie  Court  of   Session 

Session),  enacts  (sect   17),   "that  no  which  could  not  have  been  instituted 

member  of  the  College  of  Justice  shall,  by  him   before  such  Court  if  he  had 

in  respect  of  any  privilege  as  such,  be  not  been  a  member  of  the  College  of 

entitled  to  institute  any  action  or  pro*  Justice." 
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SCHEDULES  referred  to  in  the  foregoing  Acta 

SCHEDULE  (A). 
Petitory  Summons, 


Summons  of  Count  and  Beckoning  and  Payment, 


Summons  of  Mvltiplepoinding, 


SCHEDULE  (B). 
[Date]  BqHming  Note. 

In  the  action  A  against  B. 

The  defender  craves  to  be  deponed  against  the  decree  in  absence,  dated 

[add,  where  neceseary^  so  far  as  unimplemented.]    The 
expenses  decerned  for  are  consigned  with  the  Sheriff-Clerk. 

-4,  Defender. 
[Or]        C,  Agent  for  Defender. 


SCHEDULE  (C). 
Notice  of  Appearance, 


SCHEDULE  (D). 
Minute  at  ike  firtt  eaUing  of  Cause,  and  where  Defender  makes  Compearance, 


SCHEDULE  (E). 
Petition, 


SCHEDULE  (F). 

Form  of  Execution  of  Summons  or  Petition. 

This  summonB  [or  petition]  executed  [or  eerved]  by  me  [insert  name}, 
Sheriff-Officer,  against  [or  upon]  [insert  name  or  namu]  defender  [or  de- 
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fender,  or  respondent,  w  respondents^  [fCote  ioft«(A«r  |MrMmaUy  or  diktr* 
iffise],  in  presence  of  \yMMi  naxM  and  duigtuUian  of  tnifu$s\  this 
day  of  eighteen  hundred  and  years. 

E  Ff  Sheriflf-Officer. 
L  M,  witness. 


SCHEDULE  (G). 

CUation  of  WUneua  and  Havers. 

C  D  [duign  him\.  You  are  hereby  cited  to  attend  in  the  Sheriff- 
Court  of  the  county  of  on  the 
day  of  at  o'clock,  within 
to  give  evidence  for  the  pursuer  [or  defender]  in  the  action  at  the  instance 
of  A  [dtftign  him]  pursuer,  against  B  [design  hvm\  defender,  and  that 
under  the  penalty  of  forty  shillings  sterling  if  you  fail  to  attend.  [If  a 
haver,  aay,]  And  you  are  required  to  bring  with  you  [ipedfy  doGumtftdM 
required^,    Dated  this                          day  of 

E  F,  Sheriff-Officer. 


Execution  against  Witnesses  and  Havers, 

Upon  the  day  of  I  duly  cited  C  D  [disign 

him]  to  attend  in  the  Sheriff-Court  of  the  county  of  on 

the  day  of  at  o'clock,  within 

to  give  evidence  for  the  pursuer  [or  defender],  in  the 
action  at  the  instance  of  A  [design  him]  pursuer,  against  B  [design  him] 
defender.  [If  a  haver,  say."]  And  I  also  required  him  to  bring  with  him 
[specify  documents].  This  I  did  by  delivering  a  just  copy  of  citation  to 
the  above  effect,  signed  by  me,  to  ike  said  C  D  personally  [w  otherwise,  as 
the  case  may  &e]. 

E  F,  Sheriff-Officer. 


SCHEDULE   (I). 

Notice  to  Remove, 

[Place  and  date,] 
You  are  required  to  remove  from  the  farm  of  [insert  name  by  which 
us^udly  knoion],  at  the  term  of  next,  as  to  the  houses  and 

grass,  and  at  the  separation  of  the  crop  from  the  ground  as  to  the  arable 
land  [or  as  the  case  may  he],  in  terms  of  the  lease  thereof  [or  in  terms  of 
your  letter  of  removal],  dated 

E  F,  Sheriff-Officer. 
[Address]  O  H  [design  him.] 
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SCHEDULE  (J). 

CertificcUe  of  Notice  to  Bemove, 

[Place  and  date.] 
I,  E  F,  Sheriff-officer  of  the  County  of  certify,  that 

on  the  day  of  notice  to  remove,  in  terms  of 

this  lease  [or  letter  of  removal]  at  next  [according  to  the 

terms  of  the  notice],  was,  in  presence  of  L  M  [design  him],  subftcribing  wit- 
ness, given  by  me  to  G  JBT,  the  tenant,  by  delivering  such  notice  to  him 
personally  [or  by  leaving  such  notice  at  hia  ordinary  dwelling-hotue  at 

,  or  by  transmitting  such  notice  to  him  through  the  post- 
office  to  his  known  address,  as  follows  :  {insert  address  to  which  notice 
sent)].  % 


L  My  witness. 


E  Ff  Sheriff-Officer. 


SCHEDULE  (K>. 

Letter  of  lUmavaL 

[Place  and  dateJ] 
Sib, — I  am  to  remove  from  the  farm  of  [insert  name  by  whicft  usually 
hnaum\  at  the  term  of  eighteen  hundred  and 

as  to  the  house  and  grass,  and  at  the  Bspsmtion  of  the  crop  from  the  ground 
as  to  the  arable  land  [or  as  the  case  may  be], 

I  am, 

Your  obedient  servant^ 

[Signed  by  the  Tenant.] 

[Address.] 

Notc—U  this  letter  is  not  holograph  of  the  granter  of  it»  it 
must  be  attested  by  one  witness,  thus, — 

£if,  witneat. 


16  &  17  Vict,  a  92. — ^An  ACT  to  diminish  the  number  of 
Sheri£b  in  Scotland,  and  to  unite  certain  counties  in 
ScoiUmd  in  so  £Eur  as  regards  the  jurisdiction  of  the 
Sheri£— 20th  August,  1853. 

Whebjbas  it  18  expedient  that  the  number  €i  SbenSs  in  Seoiltmi  ihoaM  be 
diminished,  and  that  providon  shovild  be  made  for  unitiiig  taisan 
eonnties  in  so  far  as  regaids  the  jurisdiction  of  the  Sheriff :  Be  it  tibefdoie 
enacted  br  the  Queen's  most  erwllnit  Ka|cstT,  b j  and  with  the  sdiiee 
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and  conBent  of  the  Lords  spiritaal  and  temporal,  and  Oommons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows  : — 

1.  [CaunUe$  ipeeified  in  iehediUe  to  he  untUd^  and  proviiion  for  diMharge 
of  the  fundioni  of  Sheriff  of  the  united  eovntitt.}— Whenever  a  vacancy  shall 
occur  in  the  office  of  Sheriff  of  any  counties  or  county  specified  in  the 
schedule  hereunto  annexed,  such  counties  or  county  and  the  other  counties 
or  county  named  and  included  therewith  in  the  said  schedule  shall  be 
united  into  one  sheriffdom,  under  the  title  specified  in  the  said  schedule, 
and  the  functions  of  the  Sheriff  of  the  counties  or  county  in  which  the 
vacancy  shaU  occur  shall  thereupon  devolve  on  and  be  discharged  by  the 
Sheriff  of  such  other  counties  or  county  so  included  therewith  ;  and  such 
Sheriff  shall  thereafter  be  and  be  denominated  the  Sheriff  of  the  said  united 
counties  and  sheriffdom,  without  the  necessity  of  any  new  commission  being 
issued  in  his  favour,  and  shall  have  and  exercise  all  the  jurisdiction,  powers 
privil^es,  and  authority  competent  to  the  Sheriff  of  the  said  counties 
respectively. 

2.  \County  of  Peeblet  to  he  wiiUd  toUh  County  of  Mid-Lothian."] — ^Whenever 
vacancy  shall  occur  in  the  office  of  Sheriff  of  the  county  of  Peehles^  the 

said  county  shall  be  united  with  the  county  of  Mid-Lothian  into  one  sheriff- 
dom, to  be  called  the  sheriffdom  of  Mid-Loihian  and  Peebles^  and  the  functions 
of  the  Sheriff  of  the  said  county  of  Peebles  shall  thereupon  devolve  on  and 
be  discharged  by  the  Sheriff  of  Mid-Lothian,  who  shall  be  and  shall  be 
denominated  the  Sheriff  of  Mtd-Lothian  and  Peebles,  without  the  necessity  of 
any  new  commission  being  issued  in  his  favour,  in  like  manner  and  to  the 
like  effect  as  is  hereinbefore  provided. 

3.  [No  sepa/nUe  appointments  to  he  made  to  the  office  of  Sheriff  of 
counties  to  he  unUed."] — No  separate  appointment  shall  hereafter  be  made 
to  the  office  of  Sheriff  of  the  said  county  of  Peebles,  or  of  any  of  the 
counties  specified  in  the  said  schedule,  but  appointment  shall  only  be  made 
to  the  office  of  Sheriff  of  such  united  counties  or  sheriffdoms  as  vacancies 
shall  occur  alter  such  union  as  aforesaid. 

4  [Saving  rights,  privileges,  and  liabilities  of  counties.] — Provided 
always,  that,  excepting  as  regards  the  person  by  whom  the  office  of  Sheriff 
shall  be  held  and  discharged,  nothing  herein  contained  shall  affect  or  alter 
in  any  way  the  rights,  privileges,  or  liabilities  of  the  said  counties 
respectively. 

6.  [Sheriffs  of  united  counties  not  to  he  entitled  to  addUiofial  salary,] — 
Provided  also,  that  nothing  herein  contained  shall  give  any  right  to  the 
Sheriff  of  any  such  united  counties  to  any  additional  salary  beyond  that 
enjoyed  by  him  as  Sheriff  of  any  counties  or  county  prior  to  any  vacancy 
occurring  as  aforesaid. 


Pabi  I.] 


SHEBIFFS  ACT,  1870. 
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SCHEDULE  referring  to  the  foregoing  Act 


Counties  to  be  United. 


1.  The  County  of  Suther- 

land and  the  County 
of  Caithnes& 

2.  The  County  of   Banff 

and  the  Counties  of 
Elgin  and  Nairn. 

a  The  County  of  Linlith- 
gow and  the  Counties 
of  Clackmannan  and 
Kinross. 

4.  The  County  of  Dum- 
barton and  the  County 
of  Bute. 

6.  The  County  of  Hadding- 
ton and  Uie  County  of 
Berwick. 

6.  The    County   of   Rox- 

burgh and  the  County 
of  Selkirk. 

7.  The  County  of  Wigton 

and  the  Stewartry  of 
Kirkcudbright. 


Title  of  Sheriffdom. 


Sutherland  and 
Caithness. 

Banff,  Elgin,  and 
Nairn. 

Linlithgow,  Clack- 
mannan, and  Kin- 
ross 

Dumbarton  and  Bute. 


Haddington  and  Ber- 
wick. 

Roxburgh   and   Sel- 
kirk. 

Wigton    and    Kirk- 
cudbright 


Title  of  Sheriff. 


The  Sheriff  of  Suther- 
land and  Caithness. 

The  Sheriff  of  Banff, 
Elgin,  and  Nairn. 

The  Sheriff  of  LinUth- 
gow,  Clackmannan, 
and  Kinross. 

The  Sheriff  of  Dum- 
barton and  Bute. 

TheShenffofHadding. 
ton  and  Berwick. 

The  Sheriff  of  '  Box- 
buigh  and  Selkirk. 

The  Sheriff  of  Wigton 
and  Kirkcudbright. 


33  &  34  Vict.  c.  86. — ^An  ACT  to  amend  and  extend  the  Act 
sixteenth  and  seventeenth  Victoria,  chapter  ninety-two,  to 
make  further  provision  for  uniting  aunties  in  Scotland 
in  so  far  as  regards  the  Jurisdiction  of  the  Sheriff;  and 
also  to  make  certain  provisions  regarding  the  Duties 
of  Sheriffs  and  Sheriffs-Substitute  in  Scotland. —  9th 
August,  1870. 

Whebeab  it  is  expedient  to  amend  and  extend  the  Act  sixteenth  and 
seventeenth  Victoria,  chapter  ninety-two,  and  to  make  further  provision 
for  uniting  counties  in  Scotland  in  so  far  as  regards  the  jurisdiction  of  the 
Sheriff ;  and  also  to  make  certain  provisions  regarding  the  duties  of  Sheriffs 
and  Sheriffs-Substitute  in  Scotland : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : — 
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1.  [Chtmty  of  Kineardtw  to  he  uniUd  to  courabf  of  Aherdetn.] — The 
county  of  Kincardine,  the  office  of  Sheriff  whereof  is  noir  vacant,  shall  be 
and  is  hereby  united  with  the  county  of  Aberdeen  into  one  Sheriffdom,  to 
be  called  the  Sheriffdom  of  Aberdeen  and  Kincardine,  and  the  functions 
of  the  Sheriff  of  the  said  county  of  Kincardine  shall  devolve  on  and  are 
hereby  devolved  on  and  shall  be  dischaiged  by  the  Sheriff  of  the  county 
of  Aberdeen,  who  shall  be  and  shall  be  denominated  the  Sheriff  of  Aber- 
deen and  Kincardine,  without  the  necessity  of  any  new  commission  Itcing 
issued  in  his  favour. 

2.  [County  of  Banff  to  ht  uniJUd  foUk  oounXiu  of  Aherdetn  and  Kinoar- 
din€y  and  counties  of  Elgin  and  Nairn  to  he  united  icith  county  of  InvemeeeJ] 
— ^Whenever  a  vacancy  shall  occur  in  the  office  of  Sheriff  of  Banff,  Elgin,  and 
Nairn,  the  said  counties  shall  be  disunited  and  shall  no  longer  constitute  one 
sheriffdom,  and  the  county  of  Banff  shall  be  united  with  the  counties  of  Aber- 
deen and  Kincardine  into  one  sheriffdom  to  be  thereafter  called  the  sheriff- 
dom of  Aberdeen,  Eancardine,  and  Banff,  and  the  functions  of  the  Sheriff  of 
the  said  county  of  Banff  shall  thereupon  devolve  on  and  be  dischaiged  by 
the  Sheriff  of  Aberdeen  and  Kincardine,  who  shall  be  and  shall  be  denomin- 
ated the  Sheriff  of  Aberdeen,  Elincardine,  and  Banff,  without  the  necessity 
of  any  new  commission  being  issued  in  his  favour ;  and  the  counties  of  Elgin 
and  Nairn  shall  in  like  manner  be  united  with  the  county  of  Inverness  into 
one  sheriffdom,  to  be  called  the  sheriffdom  of  Inverness,  Elgin,  and  Naim, 
and  the  functions  of  the  Sheriff  of  the  counties  of  Elgin  and  Nairn  shall 
thereupon  devolve  on  and  be  dischaiged  by  the  Sheriff  of  the  county  of 
Inverness,  who  shall  be  and  shall  be  denominated  the  Sheriff  of  Inverness, 
Elgin,  and  Naim,  without  the  necessity  of  any  new  commission  being 
issued  in  his  favour. 

3.  [Counties  of  Orkney  and  SheUand  to  he  united  with  county  of  CaithneeSf 
and  county  of  Sutherland  to  he  united  unth  counties  of  Bou  cmd  Cromarty,] 
— ^The  counties  of  Sutherland  and  Caithness  are  hereby  disunited,  and 
shall  no  longer  constitute  one  sheriffdom,  and  the  counties  of  Orkney  and 
Shetland,  the  office  of  Sheriff  whereof  is  now  vacant,  shall  be  and  are  hereby 
united  with  the  county  of  Caithness  into  one  sheriffdom  to  be  called  the 
sheriffdom  of  Caithness,  Orkney,  and  Shetland,  and  the  now  existing  Sheriff 
of  Sutherland  and  Caithnees  shall  be  and  is  hereby  relieved  and  discharged 
of  his  office  of  Sheriff,  in  so  far  as  regards  the  county  of  Caithness  ;  and  the 
counties  of  Boss  and  Cromarty,  the  office  of  Sheriff  whereof  is  now  vacant, 
shall  be  and  is  hereby  united  with  the  county  of  Sutherland. into  one 
sheriffdom,  to  be  caUed  the  sheriffdom  of  Boss,  Cromarty,  and  Sutherland  ; 
and  the  functions  of  the  Sheriff  of  the  said  counties  of  Ross  and  Cromarty 
shall  devolve  and  are  hereby  devolved  on  and  shall  be  discharged  by  the 
Sheriff  of  Sutherland,  who  shall  be  and  shall  be  denominated  the  Sheriff  of 
Itoss,  Cromarty,  and  Sutherland,  without  the  necessity  of  any  new  commis- 
sion being  issued  in  his  favour. 

4.  [County  of  Linlithgow  to  he  united  toiih  the  county  of  Mid-Lothian^  and 
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the  coujity  of  Kinrou  to  he  united  with  the  couvty  of  FifeJ] — Whenever  a 
vacancy  shall  occur  in  the  office  of  Sheriff  of  Linlithgow,  Clackmannan,  and 
Kinross,  the  said  counties  shall  he  disunited  and  shall  no  longer  constitute 
one  sheriffdom,  and  the  county  of  Linlithgow  shall  he  united  with  the 
county  of  Mid-Lothian  into  one  sheriffdom,  to  he  called  the  sheriffdom  of 
Mid-Lothian  and  Linlithgow,  and  the  functions  of  the  said  Sheriff  of  Lin- 
lithgow shall  thereupon  devolve  on  and  he  discharged  by  the  Sheriff  of 
Mid-Lothian,  who  shall  be  and  shall  be  denominated  the  Sheriff  of  Mid- 
Lothian  and  Linlithgow,  without  the  necessity  of  any  new  commission  being 
issued  in  his  favour  ;  and  the  county  of  Kinross  shall  be  united  with  the 
county  of  Fife  into  one  sheriffdom,  to  be  called  the  sheriffdom  of  Fife  and 
Kinross,  and  the  functions  of  the  Sheriff  of  Kinross  shall  thereupon  devolve 
on  and  be  discharged  by  the  Sheriff  of  Fife  who  shall  be  and  shall  be  denom- 
inated the  Sheriff  of  Fife  and  Kinross,  without  the  necessity  of  any  new 
commission  being  issued  in  lus  &voue  ;  and  the  comity  of  Clackmannan 
shaU  be  united  with  the  county  of  Stirling  into  one  sheriffdom  to  be  called 
the  sheriffdom  of  Stirling  and  Clackmannan,  and  the  functions  of  the  Sheriff 
of  Clackmannan  shall  thereupon  be  devolved  on  and  be  discharged  by  the 
Sheriff  of  Stirling,  who  shall  be  and  shall  be  denominated  the  Sheriff  of 
Stirling  and  Clackmannan. 

5.  [County  of  Haddington  to  he  united  toith  the  county  of  Mid-Lothian,  and 
the  county  of  Berwick  to  he  united  with  the  countiee  of  Roxburgh  and  SeUdrk] 
— Whenever  a  vacancy  shall  occur  in  the  office  of  Sheriff  of  Haddington  and 
Berwick  the  said  counties  shall  be  disunited  and  shall  no  lotiger  constitute 
one  sheriffdom,  and  the  county  of  Haddington  shall  be  united  with  the 
county  of  Mid-Lothian  into  one  sheriffdom,  to  be  called  the  sheriffdom  of 
Mid-Lothian  and  Haddington,  and  the  functions  of  the  Sheriff  of  Hadding- 
ton shall  thereupon  devolve  on  and  be  discharged  by  the  Sheriff  of  Mid- 
Lothian,  who  shall  be  and  shall  be  denominated  the  Sheriff  of  Mid-Lothian 
and  Haddington,  without  the  necessity  of  any  new  conumssion  being  issued 
in  his  favour  ;  and  the  county  of  Berwick  shall  be  imited  with  the  coimties 
of  Boxburgh  and  Selkirk  into  one  sheriffdom,  to  be  called  the  sheriffdom 
of  Boxburgh,  Berwick,  and  Selkirk,  and  the  functions  of  the  Sheriff  of 
Berwick  shall  thereupon  devolve  on  and  be  discharged  by  the  Sheriff  of 
Boxburgh  and  Selkirk,  who  shall  be  and  shall  be  denominated  the  Sheriff 
of  Boxburgh,  Berwick,  and  Selkirk,  without  the  necessity  of  any  new  com- 
mission being  issued  in  his  favour. 

6.  [Sheriffdom  of  Mid-Lothian,  Linlithgowy  Haddington,  and  Peebles  to 
he  caUed  (he  Sheriffdom  of  ihe  Lothiane  and  Peddei.] — So  soon  as  the  counties 
of  Mid-Lothian,  Linlithgow,  and  Haddington  are  united  as  hereinbefore 
provided  they  shall  constitute  one  sheriffdom  to  be  called  the  sheriffdom  of 
the  Lothians,  and  when  the  county  of  Peebles  is  added  thereto  the  said 
four  counties  shall  be  constituted  one  sheriffdom  to  be  called  the  sheriffdom 
of  the  Lothians  and  Peebles. 

7.  [Counties  of  Wigton  and  Kirkcudbright  to  he  united  vnth  the  county  of 
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X>i»m/riM.]—WheneyeT  a  vacancy  shall  occur  in  the  office  of  Sheiiif  of  Wig- 
ton  and  Kirkcudbright  the  eaid  counties  shall  no  longer  constitute  one 
sheriffdom,  but  shall  be  united  with  the  county  oi  Dumiries  into  one  sheriff- 
dom to  be  called  the  sheriffdom  of  Dumfries  and  Chdloway,  and  the  functions 
of  the  Sheriff  of  Wigtown  and  Kirkcudbright  shall  thereupon  devolve  on 
and  be  discharged  by  the  Sheriff  of  Dumfries,  who  shall  be  and  shall  be 
denominated  the  Sheriff  of  Dumfries  and  Qalloway,  without  the  necessity  of 
any  new  conunission  being  issued  in  his  favour. 

8.  [County  of  DwnbairUm  to  be  wUted  with  the  county  of  Stiriingf  and 
county  of  Bute  wUh  the  county  of  IZen/rMO.]— Whenever  a  vacancy  shall 
occur  in  the  office  of  Sheriff  of  Dumbarton  and  Bute,  the  said  counties 
shall  be  disunited,  and  shall  no  longer  constitute  one  sheriffdom,  and  the 
county  of  Dumbarton  shall  be  united  with  the  county  of  Stirling  into  one 
sheriffdom  to  be  called  the  sheriffdom  of  Stirling  and  Dumbarton,  and 
the  functions  of  the  Sheriff  of  Dumbarton  shall  thereupon  devolve  on  and 
be  discharged  by  the  Sheriff  of  Stirling,  who  shall  be  denominated  the 
Sheriff  of  Stirling  and  Dumbarton,  without  the  necessity  of  any  new  com- 
mission being  issued  in  his  favour ;  and  the  county  of  Bute  shall  be 
united  with  the  county  of  Renfrew  into  one  sheriffdom  to  be  called  the 
sheriffdom  of  Benfrew  and  Bute,  and  the  functions  of  the  Sheriff  of 
Bute  shall  thereupon  devolve  on  and  be  discharged  by  the  Sheriff  of 
Benfrew,  who  shall  be  and  shall  be  denominated  the  Sheriff  of  Renfrew 
and  Bute,  without  the  necessity  of  any  new  commission  being  issued  in  his 
favour. 

9.  [Sheriffdom  of  Stirling^  Dumbartony  and  Cladsmannan.'] — ^As  soon  as 
the  counties  of  Stirling,  Dumbarton,  and  Clackmannan  are  united  as  herein- 
before provided,  they  shall  constitute  one  sheriffdom,  to  be  called  the 
sheriffdom  of  Stirling,  Dumbarton,  and  Clackmannan. 

10.  [No  eeparate  appointmente  to  be  made  to  the  office  of  Sheriff  of  the 
counties  to  be  ii»iMd.}^After  any  union  of  counties  shall  have  occurred 
under  the  provisions  of  this  Act,  no  separate  appointment  shall  be  made  to 
the  office  of  Sheriff  of  any  counties  so  united,  but  appointment  shall  only 
be  made  to  the  office  of  Sheriff  of  such  united  counties  or  sheriffdoms  as 
vacancies  shall  occur  after  such  union. 

11.  [Sheriff  to  hone  no  right  to  additional  lotary.}— Nothing  herein  con- 
tained shall  give  any  right  to  the  Sheriff  of  any  such  united  counties  to  any 
additional  salary  beyond  that  enjoyed  by  him  as  Sheriff  of  any  county  or 
counties  before  such  union ;  but  on  any  union  taking  place  under  this  Act, 
it  shall  be  lawful  for  the  Lords  of  Her  Majesty's  Treasury  to  make  such 
addition  to  the  salary  of  the  Sherifb  of  the  united  counties  as  they  shall 
deem  reasonable,  to  be  paid  out  of  money  to  be  provided  by  Parliament  for 
that  purpose. 

12.  [Union  of  cowUiee  to  be  complete  €u  regards  jurisdiction^  Sc,  of  Sheriff 
and  poujersy  privileges^  dtc,  of  procurators,] — ^Every  union  of  coundes  into 
one  sheriffdom  under  the  provisions  of  this  and  ihe  recited  Act,  or  either 
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of  them,  shall  be  deemed  to  be  a  complete  union  to  all  intents  and  purposes 
in  so  far  as  regards  the  jurisdiction,  powers,  and  duties  of  the  Sheriff  and 
his  Substitutes,  and  in  so  far  as  regards  the  powerB,duties,  rights, and  privi- 
leges of  procurators  before  the  Courts  of  the  Sheriff.  And  the  several 
counties  of  any  such  united  sheriffdom  shall  not  thereafter  be  regarded  as 
separate  sheriffdoms  or  jurisdictions,  but  as  one  sheriffdom  and  jurisdiction, 
in  so  far  as  regards  the  powers,  duties,  rights,  and  privileges  of  the  Sheriff 
and  his  Substitutes,  and  the  procurators  of  the  Sheriff's  Court 

13.  [CkntfU  to  he  hdd  and  duties  to  he  discharged  hy  Sheriffs.]— It  shall 
be  lawful  to  Her  Majesty,  by  one  of  her  principal  Secretaries  of  State,  to 
prescribe  from  time  to  time  the  number  of  Courts  to  be  held  by  the  several 
Sheriffs  of  Scotland  who  shall  be  appointed  after  the  passing  of  this  Act, 
and  the  time  and  places  for  holding  such  Courts ;  and  also  from  time  to 
time  to  prescribe  the  duties  of  the  office  of  Sheriff  which  such  Sheriffs 
respectively  are  required  to  perform  personally:  Provided  always,  that 
nothing  herein -contained,  and  no  order  made  or  direction  given  under  the 
authority  of  this  clause,  shall  affect  the  validity  t)r  legal  authority  of  any 
act  done  by  any  Sheriff  or  Sheriff-Substitute  in  pursuance  of  his  jurisdic- 
tion and  lawful  authority ;  and  so  much  of  the  Act  of  the  first  and  second 
Victoria,  chapter  one  hundred  and  nineteen,  as  provides  that  every  Sheriff, 
with  the  exception  of  the  Sheriffs  of  the  counties  of  Edinburgh  and  Lanark, 
shall  after  his  appointment  be  in  habitual  attendance  upon  the  Court  of 
Session  during  the  sittings  thereof,  shall  be  and  is  hereby  repealed ;  but 
nothing  herein  contained  shall  affect  the  qualification  for  appointment  to 
the  office  of  Sheriff  as  prescribed  by  the  said  Act 

14  [Gour^  to  he  held  and  duties  to  he  discha/rged  hy  Sheriffs-SubstiPute.] — 
It  shall  be  lawful  to  Her  Majesty,  by  one  of  her  principal  Secretaries  of 
State,  from  time  to  time  to  prescribe  the  number  of  salaried  Sheriffs-Substi- 
tute of  the  several  counties  or  sheriffdoms,  and  the  places  at  which  such 
salaried  Sheriffis-SubBtitute  respectively  are  required  generally  to  reside  and 
attend  for  the  performance  of  their  duties,  and  the  number  of  Courts  to  be 
held  by  them,  and  the  times  and  places  of  holding  such  Courts. 


37  &  38  Vici.  c.  64. — ^An  ACT  to  further  alter  a>nd  amend 
the  Law  of  Evidence  in  Scotland,  and  to  provide  for 
the  recording,  by  means  of  Shorthand  Writing,  of  Evid- 
ence in  Civil  Causes  in  Sheriff  Courts  in  Scotland. — 7th 
August,  1874. 

4.  [Shorthand  writers  may  he  employed  to  record  evidence  in  Sheriff  Courts.'] 
— In  every  case  of  a  proof  in  a  civil  cause  or  proceeding  in  a  Sheriff 
Court  in  Scotland,  and  in  every  case  of  evidence  being  taken  in  any  such 
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cause  or  proceeding  to  lie  in  reteiUiSf  the  following  provisionB  shall  haye 

effect : — 
(1.)  It  shall  be  competent  to  the  Sheriff,  on  the  motion  of  anj  party  to 
the  cause  or  proceeding,  and  if  he  sees  fit,  to  ^use  the  eyidence  to 
be  taken  down  and  recorded  in  shorthand,  by  a  writer  skilled  in 
shorthand  writing,  to  whom  the  oath  de  fiddi  adminutnUianB 
shall  be  admimstered,  provided  that  the  Sheriff  shall  himself  dic- 
tate to  the  shorthand  writer  the  evidence  he  is  to  record,  and  a 
note  of  the  documents  adduced  and  any  admissionB  made  by  the 
parties : 
(2.)  When  a  shorthand  writer  is  so  employed,  he  shall  be  appointed 
by  the  Sheriff,  and  paid  by  the  parties  in  the  first  instance 
equally ;  and  the  extended  notes  of  such  shorthand  writer,  cer- 
tified by  him  as  correct)  shall  be  the  record  of  the  oral  evidence 
in  the  case;  provided  that,  should  the  correctness  of  the  said 
record  of  evidence  be  questioned,  it  shall  be  competent  to  the 
Sheriff  to  satisfy  himself  in  regard  thereto,  by  the  examination 
of  witnesses  or  otherwise,  and,  if  necessary,  to  amend  the  said 
record. 
5.  [InUrpretation  of  termt.'] — In  this  Act  the  term  "Sheriff"  includes 

Sheriff-Substitute,  and  any  person  appointed  by  a  Sheriff  to  take  evidence 

on  commission  according  to  the  present  law  and  practice. 


38  &  39  Vict  c.  81. — An  ACT  to  authorise  the  Payment 
out  of  the  Consolidated  Fund  of  the  United  Kingdom 
of  the  Salary  of  an  additional  SheriiS^Substitute  in  Scot- 
land ;   and  for  other  Purposea — 13th  August,  1875. 

Whebeas  it  is  expedient  to  make  further  provision  for  the  efficient  adminis- 
tration of  justice  in  the  county  of  Lanark  and  city  and  royal  burgh  of 
Glasgow,  and  in  order  thereto  it  may  be  necessary  to  appoint  one  additional 
Sheriff-Substitute  for  such  county,  and  a  police  magistrate  for  such  city  or 
royal  burgh : 

And  whereas  doubts  have  arisen  as  to  the  power  of  the  Commissioners 
of  Her  Majesty's  Treasury  to  giant  a  salary  to  such  one  additional  Sheriff- 
Substitute,  and  it  is  expedient  that  such  doubts  should  be  removed : 

And  whereas  it  is  expedient  to  make  other  provisions  in  regard  to  the 
appointment  and  duties  of  Sheriffs-Substitute  in  Scotland  :  Be  it  therefore 
enacted  : 

1.  [GofMniiiioners  of  Treamry  tnay  grant  salary  to  an  addUional  Sheriff- 
SubititvU  for  Lanarkshire.] — ^It  shall  be  lawful  to  grant  such  salary,  not 
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exceeding  one  thousand  pounds  by  the  year,  and  not  less  than  seven  hundred 
pounds  by  the  year,  as  to  the  Commissioners  o£Her  Miyesty's  Treasury  may 
seem  meet,  to  the  additional  SherifT-Substitute  for  the  county  of  Lanark  to 
be  appointed  after  the  passing  of  this  Act ;  and  every  such  salary  shall  be 
paid  by  four  equal  quarterly  instalments  out  of  the  Consolidated  Fund  of 
the  United  ElingdonL 

2.  [Secretary  of  State  may  direct  Sheriff-Sttbititute  of  one  county  to  act 
toithin  conUrminous  county.'] — It  shall  be  lawful  for  one  of  Her  Majest/s 
Principal  Secretaries  of  State  to  direct,  if  he  shall  think  fit,  that  the  Sheriff- 
Substitute  of  one  county  shall  perform  the  duties  of  Sheriff-Substitute  in  a 
conterminous  county ;  and  any  such  direction  shall  be  equivalent  in  all 
respects  to  a  commission  from  the  Sheriff  of  such  conterminous  county  in 
favour  of  the  Sheriff-Substitute  so  directed* 

3.  [Appoiniment  ofpoUce  magiitrate  for  city  and  royal  bwrgh  of  Glasgow,] 


39  &  40  Vict  c.  70. — An  ACT  to  alter  and  amend  the  law 
relating  to  the  Administration  of  Justice  in  Civil  Causes 
in  the  ordinary  Sheriff  Courts  in  Scotland,  and  for  other 
purposes  relating  thereto. — 15th  August,  1876. 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 

advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 

this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 

follows : — 

Preliminary. 

1.  [Short  title.]— ThiB  Act  may  be  cited  for  all  purposes  as  **  The  Sheriff 
Courts  (Scotland)  Act,  1876." 

2.  [(Jommencement  and  application  of  Act] — This  Act  shall  commence  and 
come  into  operation  on  the  first  day  of  October  one  thousand  eight  hundred 
and  seventy-six,  which  date  is  hereinafter  referred  to  as  the  commencement 
of  this  Act  Unless  where  otherwise  expressly  provided,  this  Act  shall 
only  apply  to  dvil  proceedings  in  the  ordinary  Sheriff  Court 

3.  [Interpretation  of  temu.] — In  this  Act,  unless  when  there  is  some- 
thing in  the  sense  or  context  r^ugnant  to  that  construction,  the  following 
terms  have  the  meanings  hereinafter  assigned  to  them ;  that  is  to  say — 

*' Action"  includes  every  civil  proceeding  competent  in  the  ordinary 

Sheriff  Court : 
"  Person  "  includes  company,  corporation,  and  firm  : 
"< Sheriff"  includes  Sheriff-Substitute  : 
"^ Sheriff-Clerk"  includes  Sheriff-Clerk  depute,  and  in  Part  YIIL  of  this 

Act  means  Commissaiy  Clerk,  in  those  cases  in  which  such  office  is 

not  abolished : 
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'*  Agent*  means  a  Uw4igent  enrolled  in  terms  of  the  Act  of  the  thirty- 
sixth  and  thirty-eeventh  yeara  of  the  reign  of  Her  preeent  Majesty, 
chapter  sixty-three : 

"Final  judgment''  means  a  judgment  or  interlocutor  which,  either  by 
itself,  or  taken  along  with  a  previous  interlocutor  or  interlocutors, 
disposes  of  the  whole  subject-matter  of  the  cause,  or  of  the  competition 
between  the  parties  in  a  process  of  competition,  although  judgment 
shall  not  have  been  pronounced  on  all  the  questions  of  law  or  fact 
raised  therein,  and  although  expenses,  if  found  due,  have  not  been 
taxed,  modified,  or  decerned  for. 

I. — Sationi. 

4.  [Of  the  iessions.] — Each  Sheriff  shall  hold  two  sessions  in  each  year,  the 
one  of  which  shall  be  called  the  winter  session,  and  the  other  the  summer 
session. 

The  winter  session  shall  in  each  year  commence  on  the  first  day  of 
October  or  the  first  ordinary  Court-day  thereafter,  and  shall  end  on  the 
last  ordinary  Court-day  in  March  ;  but  it  shall  be  lawful  for  the  Sheriff  to 
adjourn  the  Court  at  Christmas  time  for  a  period  not  exceeding  fifteen  days. 

The  summer  session  shall  commence  on  the  first  day  of  May  or  the 
first  ordinary  Court-day  thereafter,  and  shall  end  on  the  last  ordinary 
Court-day  in  July. 

6.  [Court-days  in  vacatiofL] — ^The  Sheriff  shall  before  the  termination  of 
each  winter  session  appoint  at  least  one  Court-day  during  the  spring  vaca- 
tion for  the  despatch  of  civil  business ;  and  shall  before  the  termination 
of  each  summer  session  appoint  at  least  two  Court-days  during  the  autumn 
vacation  for  the  same  purpose. 

II. — Petition  and  Service, 

6.  [Forms  of  petitions  and  defences,]— Everj  action  in  the  ordinary  Sheriff 
Court  shall  be  commenced  by  a  petition  in  one  of  the  forms  as  nearly  as 
may  be  contained  in  Schedule  (A)  annexed  to  this  Act,  in  which  the  pursuer 
shall  set  forth  the  Court  in  which  the  action  is  brought,  his  own  name 
and  designation,  and  the  name  and  designation  of  the  defender,  and  the 
prayer  of  the  petition,  without  any  statement  whatever  of  the  grounds  of 
action.  There  shall  be  annexed  to  the  petition  a  statement  (in  the  form 
of  an  articulate  condescendence)  of  the  facts  which  form  the  grounds  of 
action,  and  a  note  of  the  pursuer's  pleas  in  law,  which  condescendence  and 
note  of  pleas  shall  be  held  to  constitute  part  of  the  petition. 

The  statement  of  facts  shall  be  made  succinctly  and  without  quotation 
from  documents  except  where  indispensable. 

The  warrant  foUowing  upon  such  petition  shall  be  as  nearly  as  may  be 
in  the  form  contained  in  the  said  Schedule  (A),  which  schedule  and  the 
notes  thereto  and  directions  therein  shall  be  construed  and  have  effect  as 
part  of  this  Act 
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7.  [PetiHonSy  Scy  may  be  written  or  prinied.] — Any  petition,  wairant,  inter- 
locator,  order,  or  pleading  may  be  written  or  printed,  or  partly  written  and 
partly  printed. 

&  [Indueiot  of  petUioru  and  periods  of  charge,] — All  petitions  may,  exoept 
as  hereinafter  provided,  proceed  on  seven  days'  warning  or  inducise  where 
the  defender  is  within  Scotland,  unless  in  Orkney  and  Shetland,  or  in  any 
other  island  within  Scotland,  and  fourteen  days  where  he  is  in  Orkney  or 
Shetland  or  such  other  island,  or  is  not  within  Scotland  ;  and  in  all  kinds 
of  execution  proceeding  upon  extracted  decrees  a  seven  days'  charge  shall, 
except  as  hereinafter  provided,  be  competent  and  sufficient : 
Provided  that, — 

(1.)  In  any  case  in  which  a  shorter  warning  or  inducise  or  period  of  charge 
is  by  law  in  force  at  the  commencement  of  this  Act  sufficient,  such 
shorter  warning  or  inducise  or  period  of  charge  shall  continue  to 
be  sufficient  after  the  commenceinent  of  this  Act : 
(2.)  It  shall  be  lawful  for  the  Sheriff  to  shorten  the  warning  or  inducise 
as  he  shall  see  fit  in  any  case  which  he  considers  to  require  special 
despatch. 

9.  [Sheriff's  warrarUs,  Sc,  may  be  executed  edictaUy.] — It  shall  be  competent 
to  execute  edictally  any  warrant  of  citation  granted,  or  charge  on  an 
extracted  decree  pronounced  by  a  Sheriff  against  any  person  furtib  of  Scot-, 
land,  by  delivery  of  a  copy  thereof  at  the  office  of  the  keeper  of  edictal 
citations  at  Edinburgh,  according  to  the  mode  established  in  regard  to  the 
execution  edictaUy  of  citations  and  charges  on  warrants  of  the  Court  of 
Session  ;  or  by  sending  to  such  keeper  in  a  registered  post-letter  a  certified 
copy  of  such  warrant  or  charge,  of  which  copy  the  keeper  shall  acknow- 
ledge the  receipt  Every  citation  or  charge  so  executed  edictally  shall  be 
recorded  in  the  record  of  edictal  citations  in  Edinburgh  in  a  separate 
record  of  edictal  citations  or  charges  against  persons  furth  of  Scotland  cited 
or  charged  upon  warrants  proceeding  from  any  Sheriff  Court  therein. 

Where  the  party  cited  or  charged  has  a  known  residence  or  place  of 
business  in  England  or  Ireland,  a  copy  of  the  petition  and  citation,  or  of  the 
decree  and  charge,  on  fourteen  days  inducise,  shall  be  posted  in  a  registered 
letter  to  the  party  at  such  address  by  the  officer,  whose  execution  shall  bear 
that  he  has  done  so.  The  Sheriff-Clerk  shall  in  all  warrants  to  cite  or 
charge  persons  furth  of  Scotland  insert  a  warrant  to  cite  or  charge  edictally. 

10.  [Original  petitions  to  remain  in  the  hands  of  the  cUrh;  certified  copies 
may  be  borrmced, — Every  petition  commencing  an  action  shall,  after  it  has 
been  lodged  for  calling,  remain  in  the  hands  of  the  Clerk  of  Court,  unless 
the  Sheriff  shall  give  a  special  order  in  writing  to  the  contrary. 

In  every  defended  action  the  pursuer  shall  forthwith,  on  the  defence 
being  lodged,  lodge  in  process  a  copy  of  the  petition,  and  of  the  warrant 
thereon,  certified  as  correct  by  him  or  his  agent  in  the  cause,  and  which 
may  thereafter  be  borrowed  by  any  party  to  the  process,  and  where  a 
warrant  has  been  granted  to  arrest  on  the  dependence  of  the  action,  such 
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certified  copy  shall  be  a  sufficient  warrant  for  such  arrestment     Separate 
precepts  of  arrestment  may  be  issned  as  heretofore. 

11.  [At  to  proving  lott  peiiiionsJ] — Where  a  petition  or  any  other  pleading 
is  lost  or  destroyed  a  copy  thereof  proved  in  the  action  to  the  satisfaction 
of  the  Sheriff  before  whom  the  action  is  depending  at  the  time,  and  authen- 
ticated in  such  a  manner  as  he  shall  require^  may  be  substituted,  and  ahaU 
be  held  equivalent  to  the  original  for  the  purposes  of  the  action. 

18.  [Of  the  9ervieeoffDriU.'\ — ^With  regard  toUie  service  of  writs  issuing  from 
the  Sheriff  Courts,  the  following  provisions  shall  have  effect ;  that  is  to  say — 
(1.)  A  warrant  of  citation  issuing  from  any  Sheriff  Court  against  any 
defender  who  under  the  provisions  of  this  Act  is  subject  to  the 
jurisdiction  of  such  Sheriff  Courts  but  who  has  lus  domicile  within 
the  jurisdiction  of  another  Sheriff  Court,  may  be  competently 
executed  against  such  defender  within  and  by  an  officer  of  the 
Sheriff  Court  of  the  coimty  in  which  such  defender  is  domiciled 
without  any  indorsation  thereof  by  the  3heriff-Clerk  of  such 
last-mentioned  county : 
(2.)  A  party  who  appears  shall  not  be  permitted  to  state  any  objection  to 
the  regularity  of  the  execution  or  service  as  against  himself  of  the 
petition  by  which  he  is  convened  : 
(3.)  The  Sheriff  may  authorise  the  pursuer  to  serve  of  new  his  petftion 
on  any  defender  who  has  not  entered  appearance  should  it  appear 
to  the  Sheriff  that  there. was  any  irregularity  in  the  service  cai 
such  defender,  and  tibe  petition,  on  being  so  served  of  new,  shall  be 
proceeded  with  as  if  there  had  been  no  previous  service,  subject 
'  to  such  order  as  to  expenses  as  to  the  Sheriff  shall  seem  just : 
(4.)  Service,  in  ordinary  form,  on  a  minor,  and  on  his  fie^er  as  curator 
at  law,  or  upon  a  minor  and  his  tutors  and  curators  if  known  to 
the  pursuer,  or,  if  they  are  not  known,  upon  the  minor  himself  in 
ordinal  form,  and  his  tutors  and  curators  edictally,  shall  be  good 
and  sufficient  service  on  the  minor  for  every  purpose  of  law  : 
(5.)  An  arrestment  shall  be  ineffectual  when  the  schedule  of  arrestment 
shall  not  have  been  personally  served  on  the  arrestee,  unless  a 
copy  of  such  schedule  shall  also  be  sent  to  the  arrestee  at  his  last 
known  place  of  aboile  through  the  post  by  the  officer  serving  the 
same,  who  shall  certify  in  his  execution  that  he  has  done  so, 
stating  the  address  to  which  the  copy  has  been  sent : 
(6.)  Service  at  the  market  cross  is  hereby  abolished. 
13.  [Amendment  of  petUions  in  undefended  eamei,'] — In  an  undefended 
action  in  the  Sheriff  Court  any  error  or  defect  in  the  petition  whereby  the 
same  is  commenced  may  be  amended,  if  the  Sheriff  shall  think  such  amend- 
ment should  be  allowed  ;  and  such  amendment  shall  be  made  in  writing, 
either  upon  the  petition,  or  in  a  separate  paper,  signed  by  the  pursuer  or 
his  agent ;  and  the  Sheriff  may,  if  he  shall  see  fit,  order  the  amended  peti- 
tion to  be  served  upon  any  defender  who  has  not  entered  appearance,  and 
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allow  bim  to  enter  appeannoe  within  such  time  as  shall  seem  proper : 
Provided  that  the  expenses  occasioned  by  such  amendment  shall  not  be 
chaigeable  against  any  defender ;  provided  also,  that  such  amendment  shall 
not  have  the  effect  of  validating  diligence  used  on  the  dependence  of  the 
action  so  as  to  prejudice  the  rights  of  creditors  of  the  defender  interested 
in  defeating  such  diligence,  but  shall  be  operative  to  the  efifect  of  obviating 
any  objections  to  such  diligence  when  stated  by  the  defender  himself,  or 
by  any  person  representing  him  by  a  title,  or  in  right  of  a  debt  contracted 
by  him  subsequent  to  the  using  of  such  diligence. 

II L — Decrtu  in  AhtmUn 

14^  [Decrees  in  o^cmce.]— On  the  expiration  of  the  indudn  in  any  action 
without  appearance  being  entered  for  the  defender,  the  Sheriff  shall,  on  the 
motion  of  the  pursuer,  grant  decree  in  absence  in  common  form  in  terms 
of  the  prayer  of  the  petition,  or  subject  to  such  restrictions  as  may  be  set 
forth  in  a  minute  written  on  the  petition  by  the  pursuer  or  his  agent,  and 
the  Sheriff-Clerk  may,  seven  days  after  the  granting  of  a  decree  in  absence, 
issue  extract  of  such  decree :  Provided  as  foUows : 

(1.)  At  any  time  within  seven  days  from  the  date  of  such  decree  it  shall 
be  competent  for  the  defender,  after  consigning  in  the  hands  of 
the  Sheriff-Clerk  the  sum  of  two  pounds  sterling,  and  lodging  Mb 
defences,  to  enrol  the  action  in  the  Sheriff's  motion  roll ;  or 
when  such  seven  days  shall  expire  in  time  of  vacation,  after 
consignation  as  aforesaid,  to  lodge  his  defences  with  the  Sheriff- 
Clerk,  at  any  time  within  such  seven  days,  and  thereafter  to  enrol 
the  action  in  the  said  roll  against  the  next  ensuing  sitting  of  the 
Court ;  and  the  action  being  in  the  roll,  to  move  the  Court  to 
recall  the  decree  in  absence  ;*and  when  this  motion  is  made,  the 
Sheriff  shall  pronounce  an  interlocutor  recalling  the  deciee  in 
absence,  and  sJlowing  the  defences  to  be  received ;  and  the  action 
shall  thereupon  proceed  as  if  appearance  had  been  made  in  due  time. 
The  Sheriff  eJiall,  imless  there  seems  to  him  to  be  any  special 
reason  to  the  contrary,  order  the  consigned  money  to  be  paid  to 
the  pursuer  towards  his  expenses,  and  that  whether  the  decree  in 
absence  has  been  recalled  or  not. 

Until  the  motion  for  the  recall  of  the  decree  in  absence  has  been 
disposed  of^  the  decree  shall  not  be  extracted. 
(2.)  Should  the  defender  faXL  to  take,  within  seven  days  of  the  date  of  such 
decree,  the  steps  hereinbefore  provided  with  a  view  to  having  the 
decree  recalled,  or  to  follow  out  the  same,  he  may  obtain  the 
recall  of  the  decree  whether  extracted  or  not  at  any  time  before 
implement  has  followed  thereon,  or  so  far  as  the  same  shall  not  have 
been  implemented,  by  presenting  tp  the  Sheriff  a  written  note 
in  which  he  shall  set  forth  his  explanation  of  his  failure  to  enter 
appearance  in  the  action  and  to  take  within  such  seven  days  the 


670  OBDINABr  COXTRT— GENERAL  ACia  [Afrvdix. 

stepB  hereinbefore  provided  as  aforesaid,  or  to  follow  out  ^e 
same,  and  producing  with  such  note  bis  defences  to  the  action  in 
which  the  decree  was  granted  and  any  documentary  evidence  he 
may  have  in  support  of  Buch  explanation,  and  eonaigning  the  sum 
of  five  poundfl  ;  and  it  shall  not  be  necessary  for  the  pursuer  to 
lodge  any  answer  to  the  said  note,  but  it  shall  be  lawful  for  the 
Sheriff  if  satisfied  with  the  explanation  aforesaid,  to  recall  the 
said  decree,  so  far  as  not  implemented,  and  order  payment  to  the 
pursuer  out  of  the  consigned  money  of  his  expenses,  including  the 
expense  of  any  charge  or  diligence  upon  the  decree,  or  to  refuse 
the  note,  or  do  otherwise  as  he  shall  think  just 

The  balance  of  the  consigned  money,  if  any,  shall  remain  in  the 
hands  of  the  Sheriff-Clerk  until  the  Sheriff  shall  make  an  order 
as  to  the  disposal  of  the  same. 

(3.)  A  note  for  the  recall  of  a  decree  under  the  preceding  sub-section 
shall,  after  being  intimated  to  the  pursuer  or  his  agent,  and  till 
refused,  operate  as  a  sist  of  diligence  on  such  decree,  and  on  such 
decree  being  recalled,  the  action  on  which  it  was  granted  shall 
thereafttf  proceed  in  all  respects  as  if  appearance  therein  had  been 
duly  made  by  the  defender. 

(4.)  Any  interlocutor  or  order  recalling,  or  incidental  to  the  recall,  of  a 
decree  in  absence  pronounced  imder  this  section  shall  be  final  and 
not  subject  to  review. 

15.  [Certain  decrees  in  absence  to  have  effect  as  decrees  in  fore.] — ^Where  a  de- 
cree upon  which  a  charge  is  competent  shall  have  been  pronounced  in  absence 
of  a  defender  after  personal  service  of  the  petition  on  such  defender,  or  after 
the  entering  of  appearance  for  such  defender  with  his  authority,  or  where  a 
defender  shall  have  been  personally  charged  on  such  a  decree,  whether  the 
petition  was  personally  served  upon  him  or  appearance  made  for  him  with 
his  authority  or  not,  and  such  decree  shall  not  have  been  recalled  in  virtue 
of  the  provisions  to  that  effect  hereinbefore  contained,  such  decree,  upon 
the  lapse  of  six  months  after  the  expiration  of  a  charge  upon  it  not  brought 
under  review  by  suspension,  where  suspension  is  competent,  shall  be  entitled 
to  all  the  privileges  of  a  decree  in  foro  against  such  defender ;  and  any 
decree  on  which  a  charge  is  not  competent,  obtained  in  absence  after  such 
personal  service  or  appearance  as  aforesaid,  shall  be  final  after  the  lapse  of 
twenty  years  from  its  date  unless  the  same  shall  before  that  time  have  been 
lawfully  recalled  or  brought  under  review  by  suspension  or  reduction. 

IV. — Entering  Appearance:  Records, 

16.  [Procedure  where  defender  enters  appearance."] — ^Where  the  defender 
intends  to  state  a  defence,  he  shall  enter  appearance,  by  lodging  with  the 
Sheriff-Clerk,  before  the  expiration  of  the  iuduciss,  a  notice  in  the  form  of 
Schedule  (B)  annexed  to  this  Act ;  and  he  shall,  on  the  first  Court-day  after 
the  expiration  of  the  indncisB,  or  at  the  latest  at  an  adjourned  diet  not 
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later  than  seven  days  after  the  expiration  of  the  indacice,  lodge  defences 
with  the  Sheriff-Clerk.  The  defences  shall  be  in  the  form  of  articulate 
answers  to  the  condescendence,  and  shall  have  appended  thereto  a  note  of 
the  defender's  pleas  in  law,  and,  where  necessary,  a  statement  of  the  facts  on 
which  the  defender  founds  in  defence. 

The  statement  of  iactB  and  answers  shall  be  made  succinctly  and  without 
quotation  from  documents  except  where  indispensable. 

17.  [BevUcU  of  pleadings  not  to  he  allowed  as  matter  of  course.] — Neither 
party  shall  be  entitled  as  matter  of  right  to  ask  for  a  revisal  of  his  plead- 
ings; but  it  shall  be  competent  for  the  Sheriff  to  allow  or  to  order  a 
revisal  of  the  pleadings  upon  just  cause  shown. 

18.  [Procedure  after  pleadings  completed,  and  adjustment  of  pleadings,] — 
If  no  motion  for  revisal  is  made,  or  if  such  a  motion  is  refused,  or  after 
the  lapse  of  the  period  within  which  the  revised  pleadings  fall  to  be 
lodged  where  a  revisal  has  been  allowed  or  ordered,  the  Sheriff-Clerk  shall 
transmit  the  process  to  the  Sheriff  and  the  Sheriff  shall  direct  the  action  to 
be  put  to  the  roll  for  the  first  Court-day  occurring  not  less  than  four  days 
thereafter,  and  upon  such  day  shall  require  the  parties  then  to  adjust  their 
pleadings,  and  shall  close  the  record. 

19.  [Prorogations  of  consent  abolished] — It  shall  not  be  competent  of  consent 
of  parties  to  prorogate  the  time  for  complying  with  any  statutory  enactment 
or  order  of  the  Sheriff,  whether  with  reference  to  the  making  up  and  closing 
of  the  record,  appointing  a  diet  of  proof,  diet  of  debate,  or  otherwise. 

20.  [If  parties  faU  to  appear  in  defended  action,  Sheriff  to  givejudgm^ent}-^ 
Where  in  any  defended  action  one  of  the  parties  fails  to  appear  by  him- 
self or  his  agent  at  a  diet  of  proof,  diet  of  debate,  or  other  diet  in  the 
cause,  it  shall  be  in  the  power  of  the  Sheriff  to  proceed  in  his  absence,  and 
unless  a  sufficient  reason  appear  to  the  contrary,  he  shall,  whether  a  motion 
to  that  effect  is  made  or  not,  pronounce  decree  as  libelled  or  of  absolvitor 
(as  the  case  may  require),  with  expenses ;  or  if  all  parties  fail  to  appear,  he 
shall,  unless  a  sufficient  reason  appear  to  the  contrary,  dismiss  the  action. 

21.  [Penalty  on  agent  failing  to  return  process  borrowed] — Where  an  agent 
who  has  borrowed  a  process,  or  any  part  thereof,  fails  to  return  the  same  for 
any  diet  in  the  cause  for  which  the  process  or  the  part  thereof  which  may  have 
been  borrowed  shall  be  required,  it  shall  be  the  duty  of  the  Sheriff,  whether  a 
motion  to  that  effect  is  made  or  not,  to  impose  upon  the  agent  so  failing  a 
fine  of  not  less  than  one  pound  sterling,  which  fine  shall  be  payable  to  tiie 
Clerk  of  Court  for  behoof  of  Her  Majesty :  Provided  always,  that  it  shall  be 
competent  for  the  Sheriff  who  imposed  the  fine,  on  cause  shown,  to  recall 
the  order  imposing  the  same,  but  such  order  shall  not  be  subject  to  review. 

22.  [Production  of  documents.] — ^At  or  before  the  closing  of  the  record  each 
party  to  an  action  shall  produce  all  documents  specially  mentioned  in  his 
pleading  and  which  are  in  his  hands.  Any  other  documents,  whether  in  his 
hands  or  not,  may  be  produced  by  him  during  the  proo^  but  without  prejudice 
to  the  power  of  the  Sheriff  to  order  their  production  at  any  stage  of  ^e  csiuse. 
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It  shall  be  lawful  for  the  Sheriff  to  order  or  allow  a  party  at  any  time 
before  judgment  to  produce  any  document  which  he  fidled  to  produce 
timeouflly,  upon  such  terms  as  to  payment  of  expenses  and  allowing  further 
proof  to  the  other  party  as  to  the  Sheriff  shall  seem  just 

23.  [Procedure  after  record  doeed.] — ^The  Sheriff  shall  at  the  time  of  closing 
the  record  require  the  parties  then  to  state  whether  they  are  ready  to  renounce 
further  probation ;  and  if  they  are  ready  to  do  so,  the  parties  or  their  agents 
shall  sign  a  minute  to  that  effect  on  the  interlocutor  sheet ;  and  the  Sheriff 
shall,  in  the  interlocutor  closing  the  record,  pronounce  a  finding  that  further 
probation  has  been  renounced,  and  shall  appoint  the  action  to  be  debated  ; 
but  when  probation  is  not  renounced,  the  Sheri£^  when  proof  seems  necessary, 
shall  at  the  time  of  closing  the  record  appoint  a  diet  for  proof  on  an  early  day, 
and  shall  hear  the  parties  or  their  procurators  immediately  after  such  proof 
is  led,  unless  one  adjournment  shall  be  allowed  on  cause  shown  for  a  period 
not  exceeding  seven  days ;  and  after  such  debate  or  hearing,  as  the  case  may 
be,  the  Sheriff  shall  pronounce  judgment  with  the  least  possible  delay. 

24.  [Amendment  of  reeorde  in  defended  cteUone,'] — The  Sheriff  may  at  any 
time  amend  any  error  or  defect  in  the  record  in  any  action,  upon  such  terms 
as  to  expenses  and  otherwise  as  to  the  Sheriff  shall  seem  proper,  and  all 
such  amendments  as  may  be  necessary  for  the  purpose  of  determining  in  the 
action  the  real  question  in  controversy  between  the  parties  shall  be  so 
made  ;  but  it  shall  not  be  competent  by  such  amendment  to  subject  to  the 
adjudication  of  the  Sheriff  any  larger  sum  or  estate,  or  any  other  fund  or 
property,  than  that  specified  in  the  petition,  except  with  the  consent  of 
all  the  parties  interested :  Provided  always,  that  no  such  amendment 
shall  have  the  effect  of  validating  diligence  used  on  the  dependence 
of  the  action  so  as  to  prejudice  the  rights  of  creditors  of  the  defender 
interested  in  defeating  such  diligence,  but  shall  be  operative  to  the  effect 
of  obviating  any  objections  to  such  diligence  when  stated  by  the  defender 
himself,  or  by  any  pwson  representing  him,  by  a  title,  or  in  right  of  a  debt 
contracted  by  him,  subsequent  to  the  execution  of  such  diligence. 

y. — Special  Aetione/  MuUipUpoindinge  ;  Proceeses  of  Ceetio. 

25.  [Procedure  in  muUiplepoindMigs.] — In  actions  of  multiplepoinding  the 
following  provisions  shall  have  effect : — 

(1.)  The  party  raising  the  action  shall  set  forth  in  the  petition  who  is  the 
real  raiser  of  the  action  :  • 

(2.)  The  Sbieriff  shall,  at  the  first  calling  of  the  action,  where  no  defences 
are  stated,  or,  where  defences  are  stated  and  repelled,  at  the  first 
calling  thereafter  pronounce  an  order  for  claims  within  a  short  space : 

(3.)  Any  of  the  parties  whose  claims  in  the  action  depend  upon  the  same 
grounds  may  state  their  claims  in  the  same  paper ;  and  may, 
where  their  claims  are  opposed  and  yet  they  are  a^ieed  on  the 
&ct8,  make  their  averments  in  the  form  of  a  joint  case,  appending 
thereto  their  respective  claims  and  pleas  in  law  : 
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(4)  Wlien  the  partieB  who  shall  appear  and  claim  an  interest  in  the  fond 
in  medio  shall  have  lodged  their  claims,  or  had  opporfcmiitj 
allowed  them  for  doing  so,  the  Sheriff  shall  appoint  the  parties 
or  their  agents  to  meet  him  ;  and  shall  at  such  meeting  allow  each 
party  to  adjust  his  own  part  of  the  record,  and  to  meet  the  aver- 
ments of  the  other  claimants  so  &r  as  necessary;  and  the  pro- 
cedure at  such  meeting,  and  in  the  after  progress  of  the  action, 
shall  be  as  nearly  as  may  be  the  same  as  is  hereinbefore  provided 
with  reference  to  ordinary  actions  after  defences  have  been  lodged. 
26.  [Cesno  honorwn.'] — From  and  after  the  passing  of  this  Act  the  follow- 
ing provisions  shall  have  effect  with  respect  to  processes  of  eesiio  bonorvm  : 
(1.)  All  such  actions  shall  be  instituted  in  the  Sheriff  Court  only : 
(2.)  A  debtor  being  insolvent  and  under  a  charge  to  pay  any  civil  debt 
on  which  charge  imprisonment  may  follow  ;  or  against  whom  a 
decree  for  payment  of  civil  debt,  not  requiring  a  charge,  has  been 
granted,   on   which   imprisonment   may   follow;   shall,   being 
prepared  to  surrender  his  whole  means  and  estate  to  his  creditors, 
be  entitied  to  raise  an  action  in  the  Sheriff  Court,  praying  for 
interim  protection  and  for  decree  of  eesno  bonorvm  under  the  Act  of 
the  sixth  and  seventh  years  of  the  reign  of  King  William  the  Fourth, 
chapter  fifty-six,  as  amended  by  this  Act,  and  the  production  of  the 
said  charge,  or  a  certificate  of  the  granting  of  such  a  decree  as 
aforesaid,  imder  the  hand  of  the  Clerk  of  the  Court  which  granted 
the  same,  shall  be  a  sufficient  title  on  which  to  raise  such  action : 
(3.)  It  shall  be  lawful  for  the  Sheriff— 

(ck)  At  once  to  grant  interim  protection  against  imprisonment  for 
civil  debt  to  the  applicant  on  his  finding  caution,  for  such 
amount  as  the  Sheriff  may  deem  reasonable,  for  his  appear- 
ance at  all  diets  of  the  process : 
(&.)  When  the  applicant  is  in  prison  to  grant  warrant  for  his 
interim  liberation,  after  forty-eight  houn^  notice  to  the 
incarcerating  creditor  or  his  Imown  agent  of  the  motion  for 
liberation,  and  on  caution  being  found  for  such  amount  as 
the  Sheriff  may  deem  i^easonable  for  the  applicant's  appear- 
ance at  all  diets  of  the  process,  and  aliso  binding  the 
cautioner  to  present  the  applicant  at  the  prison  for  re-in- 
carceration should  the  cessio  •be  refused  or  the  interim 
warrant  recalled : 
(4.)  Judgments  or  interlocutors  pronounced  in  such  actions  shall  be 
reviewed  on  appeal  in  the  same  form  and  subject  to  the  like 
provisions,  restrictions,  and  conditions  as  are  by  law  provided  in 
regard  to  appeals  against  any  judgment  or  interlocutor  pronounced 
in  any  other  action  in  the  Sheriff's  ordinary  Court ;  but  warrants 
of  interim  protection  or  interim  liberation  shall  become  effectual 
when  granted,  and  remain  good  tiU  recalled : 

2X 
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(ft.)  Any  notioes  or  mtinuitioiiB  required  by  law  to  be  given  to  creditors 
aludl  be  sufficiently  given  in  the  case  of  creditorB  f urth  of  Scotland 
if  given  to  their  known  agents  or  mandatories  in  Scotland. 


VI. — Appeali, 

27.  [What  appMli  eompetmU  before  final  judgment,}— -The  following,  and 
no  other,  appeals  to  the  Sheri£f  against  judgments  or  interlocutors  of  the 
Sheriff-Substitute  shall  be  competent :  that  is  to  say,  an  appeal  against 
a  final  judgment  or  an  appeal  against  an  interlocutor — 

(1.)  Granting  or  refusing  int^dict,  interim  or  final ;  or, 

(8.)  Granting  interim  decree  for  money,  or  making  an  order  od /actum 

prauUmdwnj  or  sisting  an  action  ;  or, 
(3l)  Allowing,  or  refusing,  or  limiting  the  mode  of  proof ;  or, 
(4.)  Against  which  the  Sheriff-Substitute,  either  ex  propria  motu^  or  on 

the  motion  of  a  party,  grants  leave  to  api>eaL 

28.  [Nde  of  appeal  agoMut  judgment  of  Uu  Sheriff-Substitute,'] — ^An 
appeal  to  the  Sheriff  may,  when  competent,  be  taken  by  a  note  of  appeal 
written  at  the  end  or  on  the  margin  of  the  interlocutor  dieet  containing  the 
judgment  or  interlocutor  appealed  from,  within  seven  days  after  the  date  of 
such  judgment  or  interlocutor,  in  the  following  or  similar  terms  : 

<<  The  pursuer  [or  defender  or  other  party]  appeals  to  the  Sheriff : " 
The  note  shall  be  signed  by  the  appellant  or  his  agent,  and  shall  bear 
the  date  on  which  it  is  signed.  If  the  interlocutor  sheet  is  not  in  the  hands 
of  the  Sheriff-Clerk  (which  fact  shall  be  certified  by  him)  the  note  may  be 
written,  signed,  and  dated  as  aforesaid  on  a  separate  paper,  prefixing  merely 
the  name  of  the  cause  and  the  date  of  the  interlocutor  appealed  from,  and 
having  annexed  a  certificate  by  the  Sheriff-Clerk  to  the  effect  foresaid  : 

On  an  appeal  being  so  taken,  the  Sheriff-Clerk  shall  forthwith  transmit 
the  process  to  the  Sheriff,  whose  duty  it  shall  be  to  determine  what  shall  be 
the  procedure  in  the  appeal ;  provided  as  follows  : 
(1.)  The  Sheriff  may  fix  a  diet  for  hearing  the  parties  orally  on  the 
appeal,  and  may  hear  them  accordingly,  or  may  order  a  reclaiming 
petition  and  answers  to  be  lodged,  and  prescribe  the  times  for 
lodging  the  same  ;  but  it  shall  not  be  competent  for  him  in  any 
case  both  to  order  a  reclaiming  petition  and  answers  and  an  ond 
hearing: 
(2.)  If  both  parties  concur  in  asking  the  Sheriff  to  dispose  of  the  appeal 
without  either  ordering  a  reclaiming  petition  and  answers  or  an 
oral  hearing,  the  Sheriff  may,  if  he  think  fit,  dispose  of  the  same 
accordingly: 
(3.)  It  shall  be  competent  for  the  Sheriff  where  the  action  is  before  him 
on  appeal  on  any  point  to  open  the  record  ex  proprio  motu^  if  the 
record  shall  appear  to  him  not  to  have  been  properly  nuide  up, 
or  to  allow  farther  proof. 
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29.  [Effect  ofappedL}—Sxic}i  appeal  shall  be  effectual  to  submit  to  the  review 
of  the  Sheriff  the  whole  interlocutors  and  judgments  pronounced  in  the  cause, 
not  only  at  the  instance  of  the  appellant,  but  also  at  the  instance  of  every  other 
I>arty  appearing  in  the  appeiJ,  to  the  effect  of  enabling  the  Sheriff  to  do 
complete  justice  without  hindrance  from  the  terms  of  any  interlocutor  in 
the  cause,  and  without  the  necessity  of  any  counter  appeal ;  and  an  appel* 
lant  shall  not  be  at  liberty  to  withdraw  or  abandon  an  appeal  witibout 
leave  of  the  Sheriff ;  and  an  appeal  may  be  insisted  in  by  any  other  party 
in  the  cause,  other  than  the  appellant,  in  the  same  manner  and  to  the  like 
effect  as  if  it  had  been  taken  by  himself. 

30.  [How  redaivMng  petUiofu,  Sc.f  ^laU  he  drawn,'] — ^All  reclaiming  peti- 
tions and  answers  shall  be  drawn  without  quotation  from  the  interlocutors, 
notes  thereto,  proof,  or  process,  except  when  such  quotation  is  indispensable. 

31.  [Power  to  reguiaU  poeeeenon,  Sc^  pending  appeeU.] — ^A  Sheriff  or 
Sheriff-Substitute  shall  have  power,  notwithstanding  an  appeal,  to  regulate 
all  matters  relating  to  interim  possession,  to  make  any  order  for  the  preser- 
vation of  any  property  to  which  the  action  relates,  or  for  the  sale  of  such 
property  when  perishable,  or  for  the  preservation  of  evidence,  according  to 
his  discretion,  having  a  just  regard  to  the  interests  of  the  parties  as  they 
may  be  affected  by  the  decision  of  the  Sheriff  on  the  appeal 

An  interim  interdict,  although  appealed  against,  shall  be  binding  tiU 
recalled. 

An  appeal  shall  not  prevent  the  inmiediate  execution  of  a  warrant  of 
sequestration  for  rent,  or  a  warrant  to  take  inventories,  or  place  effects  in 
custody  ad  interim,  or  other  warrants  of  interim  preservation. 

32.  [  When  judgment,  Sc,  may  be  extracted  if  no  appeal.] — Notwithstanding 
anything  contained  in  section  sixty-eight  of  the  Court  of  Session  Act, 
1868,  extract  of  any  judgment,  decree,  interlocutor,  or  order  pronounced 
in  the  ordinary  Sheriff  Court,  may  be  issued  at  any  time  on  the  expiration 
of  fourteen  days  from  the  date  thereof,  unless  the  same  shall,  if  competent, 
have  been  sooner  appealed  i^ainst ;  and  no  extract  of  any  such  judgment, 
decree,  interlocutor,  or  order  shall  be  issued  before  the  expiration  of  four- 
teen days  from  the  date  thereof,  unless  the  Sheriff  or  Sheriff-Substitute  who 
pronounced  the  same  shall  allow  the  extract  to  be  sooner  issued. 

33.  [Final  judgm^erUs  may  he  appealed  wiOkin  one  mMdh,  if  not  iooner 
extractedorimplemented] — Notwithstanding  the  provisions  of  this  Act  relating 
to  appeals,  an  appeal  to  the  Sheriff  may  be  competently  taken  against  any  final 
judgment  pronounced  by  a  Sheriff-Substitute  at  anytime  within  one  month  of 
its  date,  if  the  same  shall  not  have  been  sooner  extracted  or  implemented. 

34.  [Correetiofi  of  accidental  errore  in  judgments.] — ^At  any  tikne  before  the 
transmission  of  a  process  in  which  an  appeal  has  been  taken  to  the  Sheriff, 
the  Sheriff-Substitute  may  competently  correct  any  merely  clerical  or 
accidental  error  in  his  judgment ;  and  in  like  manner  the  Sheriff  may 
competently  correct  any  such  error  in  a  judgment  pronounced  by  him 
before  extract  thereof  or  appeal  therefrom  to  the  Court  of  Session, 
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YIL'-Tke  OommiiMfy  CcurU  abciuked. 

36.  [ObnifiiMaary  CowrU  aboUshed^  and  powers  iiranrferrtd  to  SKeriffs.] — 
From  and  after  the  oommenoement  of  thia  Act,  the  CommiBBary  Courts  in 
Scotland  shall  be,  and  the  same  are  hereby,  abolished,  and  the  whole  powers 
and  junsdictioiis  of  the  Commissary  Court  in  each  commissariot  shall  be, 
and  the  same  are  hereby  transferred  to  the  Sheriff  in  office  at  the  commence- 
ment of  this  Act  as  the  commissary  of  such  commissariot,  who  sludl  there- 
after, and  his  successors  in  office  as  Sheriff^  possess  and  exerciBe  the  whole 
of  the  said  powers  and  juiisdictioiiB  in  all  respects :  Provided  that  it  shall 
still  be  competent  and  proper  to  affix  the  seal  of  office  of  a  commissariot 
to  all  documents  to  which  it  would  have  been  competent  and  proper  to 
affix  the  same  before  the  commencement  of  this  Act 

36.  [Office  of  commistary-cUrk  in  certain  caeee  aboluhed.'] — In  every  case  in 
which  in  any  sheriffdom  the  offices  of  Sheriff-Clerk  and  of  commissary-clerk 
shall,  at  the  commencement  ot  this  Act,  be  united  in  the  same  person,  who  is 
remunerated  by  salary  for  discharging  the  duties  of  both  offices,  the  office  of 
oommiflBary-derk  shall  be  as  from  the  said  date,  and  the  same  is  hereby, 
abolished ;  and  the  whole  powers  and  duties  of  the  office  of  commissary- 
clerk  shall  be  as  from  the  said  date,  and  the  same  are,  hereby  transferred  to 
the  office  of  Sheriff-Clerk ;  and  the  Sheriff-Clerk  shall  thereafter,  and  his 
successors  in  office  as  Sheriff-Clerk,  possess  and  exercise  the  whole  of  the 
said  powers,  and  perform  the  whole  of  the  said  duties. 

37.  [Vcieanciee  in  office  of  commisaary'^iUrk  not  to  be  sttpplied,}—'No  vacancy 
existing  at  the  commencement  of  this  Act,  or  which  may  thereafter  occur,  in 
the  office  of  a  commissary-derk,  except  the  office  of  the  commissary-clerk  of 
Edinburgh,  shall  be  supplied* 

38.  [AU  cofMnisaafy^Urksj  exeqpi  in  Edinburgh^  to  be  aholithed  on  vacanoiee 
occurring,] — ^In  every  case  of  a  vacancy  occurring  after  the  commencement  of 
this  Act  in  the  office  of  commissary-derk  in  any  commissariot  in  Scotland, 
except  the  conmussariot  of  Edinburgh,  such  office  shall  be,  as  from  the  date 
of  the  occurrence  of  such  vacancy,  abolished,  and  the  whole  powers  and 
duties  of  the  office  of  comnussary-derk  shall  be  transferred  to  the  office  of 
the  Sheriff-Clerk  of  the  county,  and  the  Sheriff-Clerk  of  the  county  shall 
thereafter,  and  his  successors  in  office  as  Sheriff-Clerk,  possess  and  exerdse 
the  whole  of  the  said  powers,  and  perform  the  whole  of  the  said  duties. 

39.  [CkvmisearyHiletkeconHnuinginofficetoperformthsduti^ 

Court,"} — ^From  and  after  the  commencement  of  this  Act,  every  commissary- 
derk  whose  office  shall  not  be  forthwith  abolished  under  the  provisions  of 
this  Act  shall  perform,  in  the  Sheriff  Court  of  the  county,  all  the  duties 
and  exercise  all  the  powers  heretofore  performed  and  exercised  by  him  in 
the  Commissary  Court ;  provided  that  such  commissary-derk  shall  not  be 
disabled  ficom  acting  as  a  procurator  in  the  Sheriff  Court,  except  in  causes 
in  whidi  he  acts  as  Clerk  of  Court 

40.  [Provisions  to  ha/ve  effect  on  the  ahoUJbion  of  the  office  ofeonrnissary'derk,'] 
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— On  the  office  of  commiasaiy-clerk  being  in  any  case  abolished  under  the 

provisions  hereinbefore  contained,  the  following  provisions  shall  have  effect : 

(1.)  All  records,  books,  documents,  papers,  and  things  belonging  to  the 

office  of  the  commissary-clerk,  or  in  the  possession  of  any  derk  or 

officer  of  that  office  as  such,  shall  be  forthwith  transferred  to  the 

office  or  offices  of  the  Sheriff-Clerk  of  the  county. 

(2.)  It  shall  be  lawful  for  the  Lords  Commissioners  of  Her  Majesty's 

Treasury  to  regulate  the  office  of  such  Sheriff-Clerk,  and  out  of 

moneys  to  be  voted  by  Parliament  to  award  him  such  salary  or 

personal  remuneration,  together  with  such  allowances  for  clerks 

and  office  expenses,  as  shall  seem  just^  having  regard  to  the 

additional  duties  imposed  upon  him,  and  to  the  increased  expenses 

of  his  office  consequent  on  the  transfer  thereto  of  the  duties  of  the 

office  of  commissary-clerk. 

(3.)  The  Sheriff-Clerk  shall  account  for  and  pay  to  the  Queen's  and  Lord 

Treasurer's  Remembrancer,  on  behalf  of  Her  Mi^esty,  all  fees 

received  in  his  office  in  connection  with  the  new  business  by  this 

Act  transferred  to  his  office. 

VIII. — Amendment  of  Law  aa  to  Confirmation  of  Executcre. 

41.  [Note  in  confirmation  by  Sheriff-CUrh  or  eommiasary-eUrk  thai 
deceased  died  domiciled  in  Scotland  tuhstittUed  for  certified  copy  inter- 
locutor by  the  Sheriff-Commissary  amd  to  have  like  effect,]— Wherej  under 
the  provisions  of  the  ninth  and  subsequent  sections  of  the  Act 
passed  in  the  twenty-first  and  twenty-second  years  of  the  reign  of  Her 
present  Majesty,  chapter  fifty-six,  intituled  *'An  Act  to  amend  the  law 
relating  to  the  confirmation  of  executors  in  Scotland,  and  to  extend  over  all 
parts  of  the  United  Kingdom  the  effect  of  such  confirmation  and  of  grants 
of  probate  and  administration,"  it  shall  be  desired  to  include  in  the  inventory 
of  the  personal  estate  of  any  person  dying  domiciled  in  Scotland  personal 
estate  situated  in  England  or  Ireland,  it  shall  not  be  necessary  to  have  a 
special  proceeding  before  the  Sheriff  with  the  view  to  his  pronouncing 
therein  an  interlocutor  finding  that  the  deceased  died  domiciled  in  Scotland. 
That  fact  shall  be  set  forth  in  the  affidavit  to  the  inventory,  and  it  being  so  set 
forth  therein  shall  be  sufficient  warrant  for  the  Sheriff-Clerk  to  insert  in  the 
confirmation,  or  to  note  thereon  and  sign  a  statement  that  the  deceased  died 
domiciled  in  Scotland ;  and  such  statement  shall  have  the  same  effect  as  a 
certified  copy  interlocutor  finding  that  the  deceased  person  died  domiciled 
in  Scotland  ;  and  sections  twelve  and  thirteen  of  the  said  Act,  so  far  as  they 
make  it  a  condition  of  the  sealing  of  a  confirmation  in  the  principal  Court 
of  Probate  in  England  or  in  the  Court  of  Probate  in  Dublin,  that  the  copy 
of  the  confirmation  provided  to  be  deposited  with  the  r^^istrar  shall  be 
accompanied  by  such  a  certified  copy  interlocutor,  are  hereby  repealed. 

42.  [Exteneion  of  the  provisions  of  sections  12  and  13  o/  21  &  22  Fict.  c 
56.] — ^When  an  additional  inventory  has  been  given  in  and  recorded  and 
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confirmatioii  granted  in  a  Sheriff  Court  in  Scotland  of  estate  Bitaated  in 
England  or  Ireland  of  a  person  who  died  domiciled  in  Scotland,  and  the 
additional  confirmation  shall  be  produced  in  the  principal  Court  of  Probate 
in  England  or  in  the  Court  of  Probate  in  Dublin,  as  the  case  may  be,  and  a 
copy  thereof  deposited  with  the  registrar  of  the  Court,  such  additional  con- 
firmation ehaU  be  sealed  with  the  seal  of  the  Court  and  returned  to  the 
person  producing  the  same,  and  that  whether  the  original  confirmation  shall 
have  been  sealed  with  the  seal  of  the  Court  or  not,  and  although  the 
additional  inventory  confirmed  shall  not  contain  any  estate  of  the  deceased 
situated  in  Scotland,  and  such  additional  confirmation  when  so  sealed  shall 
thereafter  have  the  same  force  and  effect  as  if  probate  or  letters  of  adminis- 
tration, as  the  case  may  be,  had  been  granted  by  the  Court  of  Probate  in 
which  it  had  been  sealed. 

43.  Confirmation  of  Scotch  estate  with  note  of  tnut  funds  in  England  or 
Ireland  to  be  sealed  in  Probgts  Courts  as  if  it  contained  English  or  Irith  estate 
of  the  deceojed)— When  any  confirmation  or  additional  confinnation  of  per- 
sonal estate  situated  in  Scotland,  which  shall  contain  or  have  appended  thereto 
and  signed  by  the  Sheriff-Clerk  a  note  or  statement  of  funds  in  England  or 
Ireland,  or  both,  held  by  the  deceased  in  trust,  shall  be  produced  in  the 
principal  Court  of  Ph>bate  in  England  or  in  the  Court  of  Probate  in  Dublin, 
as  the  case  may  be,  such  confirmation  shall  be  sealed  with  the  seal  of  such 
Court  in  the  same  manner  as  is  provided  by  sections  twelve  and  thirteen  of 
the  Act  passed  in  the  twenty-first  and  twenty-second  years  of  the  reign  of 
Her  present  Majesty,  chapter  fifty-six,  as  amended  by  this  Act,  with  respect 
to  sealing  confirmations  which  include  personal  estate  situated  in  England 
or  Ireland  respectively ;  and  such  confirmation  shall  thereafter  have  the 
like  force  and  effect  in  England  and  Ireland  with  respect  to  such  funds  as 
if  probate  or  letters  of  administration,  as  the  case  may  be,  had  been  granted 
by  the  Court  of  Probate  in  which  it  had  been  sealed  ;  and  such  note  or 
statement  may  be  inserted  or  appended  as  aforesaid  by  the  Sheriff-Clerk, 
provided  the  same  shall  have  been  set  forth  in  any  inventory  which  has 
been  recorded  in  the  books  of  the  Court  of  which  he  is  clerk. 

44.  [Schedule  (0)  o/  21  &  22  Vict  c  56  hereby  repealed,  and  new  form  of 
intimation,  <0c.}-— The  Sheriff-Clerk  shall,  after  a  petition  for  the  appoint- 
ment of  an  executor  has  been  intimated  by  him  as  provided  by  section  four 
of  the  Act  passed  in  the  twenty-first  and  twenty-second  years  of  the  reign  of 
Her  present  Majesty,  chapter  fifty-six,  and  after  receiving  the  certified  copy 
of  the  printed  and  published  particulars  therein  set  forth,  forthwith  certify 
these  facts  on  the  petition  in  the  following  or  similar  terms  :  ''  Intimated 
and  published  in  terms  of  the  statute,"  which  certificate  (in  lieu  of  the 
certificate  in  the  form  of  Schedule  (C)  annexed  to  the  said  Act,  which 
Schedule  (C)  is  hereby  repealed)  shall  be  dated  and  signed  by  him,  and 
shall  be  sufficient  evidence  of  the  facts  therein  set  forth  :  Provided  always, 
that  special  intimation  shall  be  made  to  all  executors  already  decerned  or 
confirmed  to  a  deceased  person  of  any  subsequent  petition  for  the  appoint- 
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ment  of  an  executor  which  may  be  presented  with  reference  to  the  personal 
estate  of  the  same  deceased  person. 

45.    [A    caUndar    of    confirnuUions   and    inveniones   to   he  pvhlithed 
annually.'] — It  shall  be  the  duty  of  the  commissary-clerk  of  Edinburgh,  on 
or  before  the  thirty-first  day  of  December  one  thousand  eight  hundred  and 
seventy-seven,  and  on  or  before  the  thirty-first  day  of  December  in  every 
year  thereafter,  to  prepare  and  issue  a  printed  calendar  containing  a  list  or 
register,  alphabetically  arrai^ed,  of  all  confirmations  granted,  and  of  all 
inventories  given  in,  in  cases  in  which  from  any  cause  confirmation  shall 
not  have  been  required  in  Scotland,  in  the  year  ending  on  the  thirty-first 
day  of  December  immediately  preceding,  specifying  in  each  case  the  name 
and  designation,  and  the  place  and  date  of  death  of  the  person  deceased  ; 
whether  he  died  testate  or  intestate ;  the  names  and  designations  of  his 
executors ;  date  of  confirmation  or  recording  of  inventory ;  the  date  of  the 
will  or  deed,  if  any ;  and  where  and  of  what  date  the  same  was  roistered  ; 
and  the  value  of  the  estate  :  Provided  as  follows  : 
(1.)  It  shall  be  the  duty  of  every  Sheriff-Clerk  to  furnish  to  the  oommifi- 
sary-derk  of  Edinburgh  on  or  before  the  fifteenth  day  of  February 
one  thousand  eight  himdred  and  seventy-seven,  such  a  list  or 
roister  of  confirmations  granted,  and  inventories  given  in,  within 
the  sherififdom  of  which  he  is  such  clerk  (with  all  the  particulars 
above  specified)  in  the  year  ending  on  the  thirty-first  day  of 
December  immediately  preceding ;  and  thereafter  quarterly,  on 
or  before  the  first  days  of  February,  May,  August^  and  November 
in  each  year,  to  furnish  to  the  commissary-clerk  of  Edinburgh 
such  a  list  or  register,  with  such  particulars  as  aforesaid,  of  all  con- 
firmations and  inventories  granted  or  given  in  within  such  sheriff- 
dom in  the  quarters  ending  on  the  thirty-first  day  of  December, 
the  thirty-first  day  of  March,  the  thirtieth  day  of  June,  and  the 
thirtieth  day  of  September  immediately  preceding  respectively  : 
(2.)  A  copy  of  every  such  calendar  issued  shall  be  sent  by  the  commissary- 
clerk  of  Edinburgh  to  every  Shenff-Clerk  in  Scotland,  who  shtdl 
keep  the  same  in  his  office  open  for  the  inspection  of  the  public 
on  payment  of  such  fee  as  may  be  fixed  by  Act  of  Sederunt,  which 
the  Court  of  Session  are  hereby  authorised  and  required  to  pass : 
(3.)  A  copy  of  every  issue  of  such  calendar  shall  also  be  sent  to  the 
Lord  Clerk  Register  and  to  the  registrars  in  the  Probate  Courts 
.  of  London  and  Dublin : 
(4.)  The  cost  of  preparing  and  printing  and  issuing  such  calendar  and 
of  furnishing  copies  thereof  to  the  persons  to  whom  they  are 
herein  directed  to  be  sent  shall  be  defrayed  out  of  moneys  to  be 
voted  by  Parliament 

IX. — MisceUaneoui  Provisioni. 
46k  [A  parson  thaU,  in  urtain  casuy  be  ttfbject  to  the  jwrisdidion  of  the 
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¥^um  Uftit^  hthoia  ploM  of  6ttMfi<ii^  though  domieiied  in 
{Mother  eottnfy.}— A  penon  canying  on  a  tnde  or  buamesB,  and  having  a 
place  of  bnaineaB  witliin  a  oonntj,  filiall  be  cmbject  to  the  jtiriadiction  of  the 
Sheriff  thereof  in  any  action,  notwithBtanding  that  he  has  his  domidle  in 
another  county,  provided  he  shall  be  cited  to  appear  in  such  action  either 
personally  or  at  his  place  of  business ;  it  shall  however  be  in  the  power  of 
the  Sheriff  aforesaid,  upon  sufficient  cause  shown,  to  remit  any  such  action 
to  the  Court  of  the  defender's  domicile  in  another  sheriffdom. 

47.  [Aetiont  of  forthcoming  and  mtdUplqsoinding  to  he  eompetgnt  before 
the  Sheriff  to  ^ihoee  jwriediction  tite  curedee  or  the  holder  of  the  fund  it 
ofiMnodle.}— Any  person  entitled  to  raise  an  action  of  forthcoming  or  of 
multiplepoinding  may  competently  raise  the  same  in  any  Sheriff  Court  to 
whose  jurisdiction  the  arrestee  or  tiie  holder  of  the  fund  or*subject  in  mediOf 
as  the  case  may  be,  is  subject^  although  the  common  debtor  may  not  reside 
within  such  jurisdiction ;  and  the  warrant  of  citation  issuing  from  such 
Court  may  be  competently  executed  as  hereinbefore  provided  against  the 
common  debtor  or  other  defender  in  any  such  action ;  provided  that  the 
citation  shall  require  the  person  cited  to  appear  at  a  Sheriff  Court  of  the 
county  in  which  the  action  is  brought^  by  lodging  a  notice  of  appearance, 
or  defence,  or  claim,  in  the  hands  of  the  Clerk  of  Court  within  seven  days, 
or  fourteen  days,  as  the  case  may  be,  after  the  date  of  citation. 

48.  [Repeal  of  section  16  of  Act  16  ^  17  VicL  c  80.]--Section  fifteen 
of  the  Act  passed  in  the  sixteenth  and  seventeenth  years  of  the  reign  of 
Her  present  M^esty,  chapter  eighty,  is  hereby  repealed. 

49.  [Adione  faJO^  adeep  may  be  toakened  of  coneent,  and  after  certain  pro- 
cedure.]— ^Any  action  in  a  Sheriff  Court  in  which  no  interlocutor  shall  have 
been  pronounced  during  the  period  of  year  and  day  shall  be  held  to  have 
fallen  asleep ;  but  the  following  provisions  shall  have  effect  in  r^aid  to  the 
wakening  thereof — 

(1.)  Where  any  cause  shall  have  fallen  asleep  as  aforesaid,  it  shall  be 
competent  to  the  Sheriff  to  pronounce  an  interlocutor  wakening 
the  cause  on  the  agents  for  the  whole  parties  subscribing  a 
minute  on  the  interlocutor  sheet  to  the  following  or  the  like  effect, 
^  We,^  the  agents  for  the  parties,  consent  to  the  cause  being 
wakened  and  proceeded  wi^ ; ''  and  on  such  interlocutor  being 
pronounced,  the  cause  may  thereafter  be  proceeded  with  as 
wakened  accordingly : 

(2.)  Where  any  cause  shall  have  fallen  asleep  as  aforesaid,  and  where 
any  of  the  parties  desires  to  have  it  wakened  and  proceeded  with, 
it  shall  be  competent  for  such  party  to  enrol  the  cause  and  to 
lodge  a  minute  craving  a  wakening  of  the  cause  ;  and  the  Sheriff 
may  thereupon  direct  intimation  of  such  minute  to  be  made  to  the 
known  agente  of  the  other  parties  in  the  cause  or  to  such  parties 
themselves  ;  and  shall  direct  intimation  to  be  made  on  the  walls 
of  the  Court  in  such  manner  as  shall  seem  fit  for  seven  days ;  and 
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where  said  parties  have  no  known  agents  or  are  themselres  forth 

of  Scotland,  the  Sheriff  shall  also  appoint  edictal  intimation 

thereof  to  be  made   by  publication  in  the   record  of  edictal 

citations  ;  and  on  the  expiration  of  seven  days  from  the  date  of 

such  intimation  or  from  the  latest  date  thereof,  and  on  a  certificate 

being  lodged  in  process  nnder  the  hand  of  the  agent  applying  for 

the  wakening,  certifying  that  he  has  duly  intimated  the  minnte 

in  terms  of  the  Sheriff's  interlocutor,  the  Sheriff  may  pronounce 

an  interlocutor  holding  the  cause  as  wakened,  and  the  same  may 

thereafter  be  proceeded  with  as  wakened  accordingly. 

The  provisions  of  this  section  shall  not  apply  to  any  action  which  at  the 

eommencement  of  this  Act  stood  dismissed  in  consequence  of  six  months 

having  elapsed  without  any  proceeding  having  been  taken  therein,  but  may 

be  applied  to  any  action  where  a  less  period  than  six  months  had  at  the 

commencement  of  this  Act  elapsed  without  any  proceeding  having  been 

taken  therein. 

50.  {Sheriff  may  Hgn  judgment  when  fwiih  of  hie  eounJty^ — It  shall  be 
lawful  for  any  Sheriff  to  pronounce  and  sign  any  interlocutor,  judgment, 
or  decree  (when  furth  of  his  sheriffdom ;  and  every  such  interlocutor, 
judgment,  or  decree  shall  have  all  the  like  force  and  effect  as  if  pronounced 
and  signed  by  the  Sheriff  while  within  the  limits  of  his  sheriffdom,  but 
shall  bear  date  at  the  seat  of  the  Court  as  of  the  day  on  which  it  is  received 
there  by  the  Sheriff-Clerk,  and  entered  by  him  in  the  books  of  Court 

61.  [Fromeion  for  the  oaee  of  ^  Sheriff  being  dieabled  or  neeeesarUy  abeent] 
— It  shall  be  lawful  for  one  of  Her  Majesty's  principal  Secretaries  of 
State,  on  an  application  made  by  or  on  behalf  of  any  Sheriff  for  leave  of 
absence  on  account  of  temporary  illness  or  other  reasonable  cause,  to  grant 
such  leave  of  absence  for  such  period  as  he  shall  deem  proper,  and  to 
appoint  some  other  person,  who  shall  be  a  Sheriff  of  some  other  sheriffdom, 
or  shall  be  an  advocate  of  not  less  than  five  years*  standing,  to  act  as  interim 
Sheriff  in  the  place  and  during  the  absence  of  such  Sheriff ;  and,  on  any 
such  interim  appointment  being  made,  to  fix  what  proportion  of  the 
salary  of  the  Sheriff  shall  be  paid  to  the  interim  Sheriff  and  to  certify  the 
same  in  writing ;  and  such  certificate  shall,  when  presented  in  Exchequer 
to  the  Queen's  and  Lord  Treasurei^s  Remembrancer,  be  a  sufficient 
warrant  to  him  for  payment  to  such  interim  Sheriff  of  the  proportion  of 
the  Sheriff's  salary  therein  mentioned. 

In  this  section  the  word  ^  Sheriff"  does  not  include  Sheriff-Substitute. 

Any  interim  Sheriff  appointed  under  this  section  shall  have  and  exercise 
all  the  powers  and  privileges,  and  perform  all  the  duties  of  the  Sheriff,  and 
his  acts,  orders,  and  judgments  shall  have  the  same  force  and  effect  as  if 
done,  made,  or  pronounced  by  the  Sheriff. 

A  Sheriff  appointed  to  be  interim  Sheriff  under  this  action  shall  not,  by 
accepting  such  interim  appointment,  vacate  his  office  as  Sheriff. 

62.  [Mode  of  diepoeing  of  iummary  appUcationi  where  no  procedure  provided 
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by  ^atute»] — In  every  case  of  an  application,  whether  by  appeal  or  petition, 
made  to  the  Sheriff  under  any  Act  of  Parliament  which  provides,  or  accord- 
ing to  any  practice  in  the  Sheriff  Court  which  allows,  that  the  same  shall 
be  disposed  of  in  a  summary  manner  in  the  Sheriff  Court  without  record  of 
the  defence  or  evidence,  and  without  the  judgment  being  subject  to  review, 
but  which  does  not  more  particularly  provide  in  what  form  the  same  shall 
be  heard,  tried,  and  determined,  the  application  may  be  by  petition  in  one 
of  the  forms,  as  nearly  as  may  be,  contained  in  Schedule  (A)  annexed  to  this 
Act,  and  the  Sheriff  shall  appoint  the  application  to  be  served  and  the  parties 
to  be  heard  at  a  diet  to  be  fixed  by  him,  and  shall  at  that  diet,  or  at  an 
adjourned  diet  summarily  dispose  of  the  matter  after  proof  led  when 
necessary,  and  hearing  parties  or  their  procurators  thereon,  and  shall  give 
his  judgment  in  writing, 

53.  [Additions  to  scUaries  of  Sheriffs  of  united  counties  to  he  paid  out  of 
Consolidated  Fund.] — Notwithstanding  anything  contained  in  section  eleven 
of  the  Act  of  the  thirty-third  and  thirty-fourth  years  of  the  reign  of  Her 
present  Majesty,  chapter  eighty-six,  any  additions  made  in  terms  of  the 
recited  section  to  the  salaries  of  the  Sheriffs  of  united  counties  shall,  instead 
of  being  paid  out  of  moneys  to  be  provided  by  Parliament  for  that  purpoee, 
be  paid  in  the  manner  provided  by  the  Act  passed  in  the  seventeenth  and 
eighteenth  years  of  the  reign  of  Her  present  Majesty,  chapter  ninety-four, 
Schedule  (A). 

54.  [Court  to  make  Acts  of  Sederunt."] — The  Court  of  Session  may  from  time 
to  time  make  such  regulations  by  Act  of  Sederunt  as  shall  be  necessary  for 
carrying  into  effect  the  purposes  of  this  Act ;  and  for  regulating  the  forms  of 
petitions,  and  modes  of  procedure  and  of  pleadings ;  and  generally  the  practice 
of  the  Sheriff  Courts  in  respect  of  the  matters  to  which  the  Act  relates ;  and 
for  regulating  the  fees  of  Court,  with  the  concurrence  of  the  Commissioneis 
of  the  Treasury,  and  also  for  regulating  the  fees  of  the  agents  practising 
before  the  said  Courts,  and  of  shorthand  writers  appointed  to  take  down 
proofs,  and,  so  far  as  may  be  found  expedient,  for  altering  the  course  of  pro- 
ceeding hereinbefore  prescribed  in  respect  to  the  matters  to  which  this  Act 
relates,  or  any  of  them,  and  for  r^ulating  the  place  or  places  at  which  in 
each  county  the  business  heretofore  conducted  in  the  Commissary  Court 
thereof  shall  be  hereafter  conducted  in  the  Sheriff  Court  thereof,  and  the  place 
or  places  and  manner  in  which  the  records,  books,  documents,  papers,  and 
things  connected  therewith  should  be  hereafter  kept ;  and  may  also  repeal 
or  alter  the  provisions  of  any  Act  of  Sederunt  relating  to  any  of  the 
matters  hereinbefore  specified  as  may  be  inconsistent  with  such  new 
regulations ;  and  for  that  purpose  the  Court  of  Session  may  meet  during 
vacation  as  well  as  during  session ;  and  in  preparing  such  Act  of  Sederunt 
the  Court  may  take  the  assistance  of  any  six  Sheriffis  and  Sheriffia-Substitute 
whom  they  may  select :  Provided  that  every  such  Act  of  Sederunt  shall, 
within  one  month  after  the  date  thereof,  be  transmitted  by  the  Lord 
President  of  the  Court  of  Session  to  one  of  Her   Miyesty's  principal 
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Secretaries  of  State  in  order  that  it  may  be  laid  before  both  Houses  of 
Parliament;  and  if  either  of  the  Houses  of  Parliament  shall,  by  any 
resolution  passed  within  thirty-six  days  after  such  Act  of  Sederunt  has 
been  laid  before  such  House  of  Parliament,  resolve  that  the  whole  or  any 
part  of  such  Act  of  Sederunt  ought  not  to  continue  in  force,  in  such  case 
the  whole  or  such  part  thereof  as  shall  be  so  included  in  such  resolution 
shall  from  and  after  such  resolution  cease  to  be  binding. 


SCHEDULES. 


SCHEDULE  (A). 

In  the  Sheriff  Court  of  shire  at 

A  B  {dengn  Aim),  Pursuer, 

against 

C  D  {detign  Aim),  Defender. 

[Note. — ^Where  any  party  sues,  or  is  sued,  in  any  special  character, — as 

trustee,  or  inspector,  or  otherwise, — state  what  it  is.] 

The  above-named  pursuer  submits  to  the  Court  the  condescendence  and 

note  of  pleas  in  law  hereto  annexed,  and  prays  the  Court — 

(a.)  To  grant  a  decree  against  the  above-named  defender,  ordaining  him 

to  pay  to  the  pursuer  the  sum  of  sterling. 

(6.)  Or,  To  sequestrate,  &c.,  and  grant  warrant  to  sell  {specify  rent^  due 
and  eurrentj  and  the  tribjects  in  respect  of  which  such  rent  is  payable), 
and  to  find  the  pursuer  entitled  to  expenses,  and  grant  warrant  of 
sale  therefor, 
(c.)  Or,  To  ordain  the  defender— 

(1.)  To  deliver  to  the  pursuer,  &c.  &c. 
(2.)  Or,  Forthwith  to  repair,  &c.  &c.,  and  failing  his  doing  so 
within  days,  to  authorise  such  repairs  to  be  made 

at  the  sight  of  a  person  to  be  appointed,  and  to  ordain 
the  defender  to  pay  the  expenses  thereby  incurred. 
(d,)  Or,  To  grant  warrant  to  sell,  &c.  &c. 
(«.)  Or,  To  interdict  the  defender  from,  &c.  &c, 

and  to  grant  interim  interdict. 
(/.)    Or,  To  ordain  the  said  C  D,  defender,  to  pay  to  the  pursuer  £ 

arrested  by  him  in  C  J^b  hands  as  due  to  E,  in  satisfeu^tion  of 
the  sums  due  hy  E  to  the  pursuer,  conform  to,  &c.  &c. 
(g.)  Or,  To  ordain  the  defender  to  produce  a  full  account  of  his  intro- 
missions as  {here  state  the  character  in  which  the  drfender  is  account- 
able as  factor  or  otherwise],  and  to  pay  to  the  pursuer  the  sum  oi 
£  or  such  other  sum  as  may  appear  to  be  the  true  balance 

due  by  him ;  and  failing  his  producing  such  accoimt,  to  ordain 
the  defender  to  pay 
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(iL)  Or,  To  find  that  he  IB  bolder  of  jg  [w  daU  tiu  Mlmin  cf 

Uufund  cr  mbjeei  in  medioj^  which  is  claimed  hj  the  defenden, 
and  that  he  is  onlj  liable  in  once  and  single  payment  [or  ddivery] 
thereof^  and  is  entitled  on  payment  [or  deUvery,  or  consignation], 
to  be  exonered  theieof,  and  to  obtain  payment  of  his  expaisee ; 
and  that  decree  should  iaroe  in  favour  of  the  party  or  parties  who 
shall  be  found  to  have  best  right  to  the  fund  [or  wbjed]  in  mMo. 
The  real  raiser  hereof  is 

COHDISCENDENGB. 

[StaiU  iurticulaidf  ihefads  uhdehfarm  (hi  yromMic  of  aeUonJ] 

Note  of  Plbas  ih  Law. 
[8taU  ihem  articulately,'] 

Wabkaht. 

{Place  and  date.)    The  Sheriff  of  the  county  of  grants 

warrant  [to  die  the  dtfmder,  in  the  manner  and  upon  the  induei<Bf  a$  the  eaee 
may  be]  and  ordains  the  defender,  if  he  intends  to  show  cause  why  the 
prayer  of  the  petition  should  not  be  granted,  to  lodge  in  the  hands  of  the 
Clerk  of  Court  at  a  notice  of  appearance  within  the  inducise 

of  citation  hereon,  under  certification  of  being  held  as  confessed,  and  grants 
warrant  [to  arreet  on  (he  dependence]  [meantime  granU  interim  interdict  a$ 
craved^  [meantime  eequestratee  and  grante  warrant  to  officers  of  Court  to 
inventory  and  eecure  ae  craved],  [or  aethe  eaee  may  he^ 
Note. — ^In  all  these  writs,  where  interest  and  expenses,  or  either,  are 
sought,  they  must  be  prayed  for. 
Every  writ  shall  be  signed  by  the  pursuer  or  his  law-agent,  who 
shall  add  his  address. 

The  warrant  may  be  signed  by  the  Sheriff-Clerk,  unless 
interim  interdict,  sequestration,  or  other  order,  not  being  an 
order  for  citation  or  warrant  to  arrest,  is  contained  in  the 
warrant,  in  which  case  the  warrant  shall  be  signed  by  the 
Sheriff  or  Sheriff-Substitute ;  and  a  mere  warrant  of  citation 
or  arrestment  may  competently  be  signed  by  the  Sheriff  or 
Sheriff-Substitute. 


SCHEDULE  (B). 

In  the  Sheriff  Coubt  of  bhibe  at 

Notice  of  Afpbabavoe. 

In  the  action  A  B  [design  him]  against  C  D  [design  him}. 
C  D,  defender,  enters  appearance  to  defend  said  action. 

0  D,  defender. 
[Or]  Ef  agent  for  defender. 
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ACT  OF  SEDEBUNT  anent  Procurators  for  the  Poor  in  Sherifi 
Courts. — Edinburgh,  16th  January,  1877. 

The  Lords  of  Counoil  and  Session  hereby  Enact  and  Ordain  as  follows : — 


1.  The  184tii  section  of  the  Aot  of 
Sedemnt,  10th  July,  1889,  is  hereby 
repealed. 

2.  Af  parties  from  poverty  are  some- 
times  unable  to  porsne  or  defend  a  civil 
or  orimiiial  action,  and  it  is  therefore 
proper  to  appoint  procurators  for  the 
poor,  it  ahalt  be  lawful  for  each  Sheriff 
to  issue  an  order  annually,  at  such  time 
in  each  year  as  he  may  think  fit,  ap- 
pointing the  law-agents  entered  on  the 
loU  of  his  Court  (or,  in  the  case  of  » 
sheriffdom  consiBting  of  more  than  one 
county,  or  of  a  county  or  counties 
divided  into  districts  having  separate 
local  Courts,  the  Uw-agents  in  each  of 
gash  counties  or  districts)  to  meet  at  a 
time  and  place  to  be  named  in  such 
order,  for  the  purpose  of  nominating 
one  or  more  of  their  number  to  aot  as 
procurators  for  the  poor  for  a  period 
not  exceeding  one  year  in  each  of  the 
counties  or  districts  within  his  jurisdic- 
tion— the  number  to  be  nominated 
being  specified  in  the  order  ;  and  notice 
of  such  order  shall  be  given  by  a  copy 
being  affixed  on  the  walls  of  the  Sheriff- 
Court  house  or  Sheriff-Court  houses  and 
the  Sheriff-Clerk's  offices  within  the 
sheriffdom. 

8.  The  law-agents  »t  the  said  meet- 
ing shall,  by  a  majority  of  the  votes  of 
i^Me  present,  nominate  the  number 
specified  by  the  Sheriff  of  the  said  law- 
agents  on  the  roU  to  act  as  procurators 
for  the  poor  during  the  time  above 
specified,  and  shall  cause  the  names 
of  those  so  nominated  to  be  forthwith 
reported  to  tiie  Sheriff,  who  shaU  have 
power  to  confirm  said  nominations  in 
whole  or  in  part,  or  to  decline  to  do 
so. 

4.  In  the  event  of  the  law-agents 
failing  to  meet  as  appointed,  or  to  re- 
port forthwith  the  nomination  made, 
or  of  the  Sheriff  declining  to  confirm 


the  nominations  or  any  of  them,  he 
shall  either  himself  forUiwith  appoint 
a  law-agent  or  law-agents  to  aot  as 
procurators  for  the  poor }  or  shall,,  in 
his  option,  appoint  another  meeting  of 
the  law-agents,  to  be  held  at  suob  place 
and  time  as  he  may  think  fit ;  and  in 
the  event  of  the  law-agents  failing  to 
meet  in  terms  of  the  latter  appointment, 
or  in  the  event  of  the  meeting  failing 
to  make  a  nomination  of  procurators 
for  the  poor  satisfactory  to  £be  Sheriff, 
and  reporting  the  same  forthwith  to  the 
Sheriff,  he  shall  himself  appoint  a  law- 
agent  or  law-agents  to  act  as  procura- 
tors for  the  poor  in  each  of  the  counties 
or  districts  within  his  jurisdiction. 

6.  The  Sheriff-Clerkshall  immediately 
give  notice  to  the  several  persons  of 
their  appointment. 

6.  The  procurators  appointed  as  afore- 
said shall  DC  bound,  during  the  tame  for 
which  they  are  so  appointed,  to  aot 
as  procurators  for  the  poor,  including 
such  poor  persons  as  may  be  charged 
criminally  to  appear  at  any  circuit 
Court ;  and  it  shaU  be  their  duty  to 
forward  to  the  agent  for  the  poor  at 
the  circuit  town  such  precognitions  as 
they  may  be  able  to  take,  or  such  in- 
formation as  they  may  be  able  to  obtain. 

7.  It  shaU  be  part  of  the  duty  of 
every  procurator  for  the  poor,  on  the 
requisition  of  any  other  procurator  for 
the  poor  of  anotiier  district,  to  attend 
proofs  by  commission,  and  to  forward 
such  precognitions  of  witnesses  within 
the  distriot,  county,  or  sheriffdom  to 
which  he  is  attached  as  aforesaid  as  he 
may  be  able  to  take^  or  such  informa- 
tion as  he  may  be  able  to  obtain. 

And  the  liords  appoint  this  Act  of 
Sederunt  to  be  inserted  in  the  Books 
of  Sederunt,  and  to  be  printed  and 
published  in  the  usual  form. 

John  Inoub,  7.P.D. 
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40  &  41  Vid,  c  50. — ^An  ACT  to  amend  the  Law  in  regard  to 
the  appointment  of  Sheriffs-Substitute  and  Procurators 
Fiscal  in  Scotland;  to  extend  the  jurisdiction  of  and 
amend  the  procedure  in  the  Sheriff-Courts  of  Scotland; 
and  for  certaia  other  purposes  connected  therewith. — (14th 
August,  1877.) 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows : — 

1.  [Short  title.] — ^This  Act  may  be  cited  for  all  purposes  sua  the  Sheriff- 
Courts  (Scotland)  Act,  1877. 

2.  [Commencement  of  Act,"] — Except  in  so  far  as  otherwise  expressly  pro- 
vided, this  Act  shall  commence  and  take  effect  on  and  immediately  ^er 
the  first  day  of  October,  one  thousand  eight  hundred  and  seventy-seven. 

3.  Appointment  of  salaried  Skeriffs-SvhetiJt'uie  vested  in  Her  Majesty,"] — 
From  and  after  the  passing  of  this  Act  the  right  of  appointmg  to  the  salaried 
office  of  Sheriff-Substitute,  heretofore  belonging  to  Sheriffs,  shall  be  trans- 
ferred to,  vested  in,  and  exercised  by  Her  Majesty,  her  heirs  and  successora, 
on  the  recommendation  of  one  of  Her  Majesty's  principal  Secretaries  of  State. 

4  [Qiudifieation  of  Shenffs-SubstUutey  6  Oeo.  IF.  c.  23,  §  9,  repealed^  36  dt 
37  Vict.  e.  63.] — The  ninth  section  of  the  Act  passed  in  the  sixth  year  of  His 
Majesty  Qeorge  the  Fourth,  chapter  twenty-three,  is  hereby  repealed ;  and 
in  lieu  thereof  it  is  enacted  as  follows :  From  and  after  the  passing  of  this 
Act  no  person  shall  be  appointed  to  the  office  of  salaried  Sheriff-Subetitute 
who  shall  not  be  an  advocate  or  a  law-agent,  within  the  meaning  of  the 
Act  passed  in  the  thirty-sixth  and  thirty-seventh  years  of  the  reign  of  Her 
present  Majesty,  chapter  sixty-three ;  provided  always,  that  such  advocate 
or  law-agent  shall  not  be  of  less  than  five  years'  standing  in  his  profession. 

5.  [Tenure  of  office  of  saUbried  Skeriffs-Subsi/UvJte  and  Froeurator  FiseaL] — 
No  person  holding  the  office  of  Sheriff-Substitute  or  Procurator  Fiscal  at 
the  passing  of  this  Act,  and  receiving  salary  on  that  account,  and  no  person 
who  may  hereafter  be  appointed  to  the  office  of  salaried  Sheriff-Substitute  or 
Procurator  Fiscal  by  virtue  of  the  provisions  of  this  Act,  shall  be  removable 
from  office,  except  by  one  of  Her  Majesty's  principal  Secretaries  of  State, 
for  inability  or  misbehaviour,  upon  a  report  by  the  Lord  President  of  the 
Court  of  Session  and  the  Lord  Justice-Clerk  for  the  time  being. 

6.  [Appointment  of  Froeurator  Fiscal  vested  in  Sheriffs,  noith  approval  of 
SecreUury  of  State.] — From  and  after  the  passing  of  this  Act  the  appointment 
of  Procurators  Fiscal  shall  be  made  by  the  Sheriff  with  the  approval  of  one 
of  Her  Majesty's  principal  Secretaries  of  State,  and  any  Procurator  Fiscal 
so  appointed,  and  any  Procurator  Fiscal  holding  office  at  the  passing  of  this 
Act  (save  in  so  far  as  hereinafter  expressly  provided)  shall  not  be  lemov- 
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able  from  office  except  in  the  maimer  proyided  in  the  fifth  section  of  this 
Act:  Provided  always,  that  no  appointment  of  anj  Procurator  Fiscal, 
whether  made  before  or  after  the  passing  of  this  Act,  shall  fall  by  reason  of 
the  Sheriff  ceasing  to  hold  office  by  reason  of  death,  resignation,  or  other- 
wise. The  appointment  of  any  person  to  act  as  Procurator  Fiscal  ad 
interim  or  in  the  absence  of  the  Procurator  Fiscal  in  any  Sheriff-Court 
shall  cease  and  determine  from  and  after  the  commencement  of  this  Act 

7.  [Procurator  Fiscal  may  appoint  deptUe  with  consent  of  Lord  Advocate  a/nd 
Sheriff.] — ^Except  as  hereinbefore  provided,  no  Sheriff  shall  have  power,  after 
the  passing  of  this  Act,  to  nominate  or  appoint  any  person  to  perform  the 
duties  of  Procurator  Fiscal ;  but  it  shall  be  lawful  for  a  Procurator  Fiscal, 
with  the  leave  of  the  Lord  Advocate  and  Sheriff  expressed  in  writing,  to 
grant  a  deputation  to  one  or  more  fit  persons  to  be  named  in  such  writing  for 
whose  actings  he  shall  be  responsible,  to  sign  writs,  to  appear  in  Court,  and  to 
conduct  prosecutions  and  inquiries  in  his  name  and  on  his  behall  In  the 
event  of  a  vacancy  in  the  office  of  Procurator  Fiscal,  any  depute  or  deputes 
appointed  in  terms  of  this  section  shall  have  and  discharge  all  the  powers, 
privileges,  and  duties  of  a  Procurator  Fiscal  until  such  vacancy  is  filled  up. 

8.  [Sheriff's  jurisdiction  extended  to  certain  questions  ofheritahle  right  or  title^ 
dftc] — The  jurisdictions,  })owers,  and  authorities  of  the  Sheriffs  and  Sheriffs- 
Substitute  of  Scotland  shall  be  and  the  same  are  hereby  extended  to, — 

(1.)  All  actions  (including  actions  of  declarator,  but  excluding  actions  of 
adjudication,  save  in  so  far  as  now  competent,  and  excluding 
actions  of  reduction)  relating  to  a  question  of  heritable  right  or 
title,  where  the  value  of  the  subject  in  dispute  does  not  exceed 
the  sum  of  fifty  pounds  by  the  year,  or  one  thousand  pounds  value: 

(2.)  Actions  of  declarator  for  the  purpose  of  determining  any  question 
relating  to  the  property  in,  or  right  of  succession  to,  moveables, 
where  the  value  of  the  subject  in  dispute  does  not  exceed  the  sum 
of  one  thousand  pounds  : 

(3.)  Actions  of  division  of  commonty,  and  division,  or  division  and  sale,  of 
common  property,  where  the  value  of  the  subject  in  dispute  does 
not  exceed  the  sum  of  fifty  pounds  by  the  year,  or  one  thousand 
pounds  value : 

Provided  that  the  Act  of  the  Parliament  of  Scotland  passed  in 
the  year  one  thousand  six  hundred  and  ninety-five,  intituled 
<<  Act  concerning  the  dividin  of  commonties,"  shall  for  the  pur- 
poses of  this  Act,  and  subject  to  the  limitations  hereof,  be  read 
and  construed  as  if  it  conferred  jurisdiction  upon  Sheriffis  and 
Sherifb-Subetitute  in  the  same  manner  as  it  confeis  jurisdiction 
on  the  Court  of  Session  : 

(4.)  Any  action  against  a  foreigner,  provided — 

(1.)  That  such  action  would  be  competent  in  a  Sheriff  Court 

against  a  Scotsman  subject  to  the  jurisdiction  thereof ;  and 

(2.)  That  a  ship  or  other  vessel  belonging  to  such  foreigner,  or  of 
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wliieh  be  u  part  ofwner  or  master,  shall  bare  been  anested 
witbin  tbe  Bhenffdom. 

Actions  relating  to  qnestions  of  beritable  light  or  title,  or  to  divisioii  of 
oonunonties,  or  diyision,  or  divisioii  and  sale,  of  oommon  property,  raised 
in  a  Sberiff  Conrt,  shall  be  raised  in  tbe  Sheriff  Court  of  tbe  comity  in 
which  tbe  property  forming  tbe  subject  in  dispute  is  sitoated,  and  all 
parties  against  whom  any  sudi  action  may  be  brought  shall  be  subject  in  such 
action  to  tbe  jurisdiction  of  tbe  Sberiff  and  Sheriff-Substitute  of  such  county. 

Nothing  berein  contained  shall  denote  from  any  jurisdiction,  power,  or 
authority  now  possessed  by  the  Sberifb  and  SheriffB-Substitute  of  Scotland. 

9.  [Proviiions  ct$  to  actions,  SCy  mads  by  this  Act  competaU  in  the  SStenf- 
Cowrt."] — In  r^ard  to  every  action  brougbt  under  tbe  preceding  section  in 
the  Sberiff  Court,  tbe  following  provisions  shall  have  effect ;  that  is  to  say — 

(1.)  If  a  defender  shall,  at  any  time  before  an  interlocutor  closing  tbe 
record  is  pronounced  in  tbe  action,  or  within  six  days  alter  such 
an  interlocutor  shall  have  been  pronounced,  lodge  a  note  in  tbe 
process  in  tbe  following  or  similar  terms  ;  that  is  to  say — 
''The  defender  prays  that  tbe  process  may  be  transmitted  to 
'*  tbe  Court  of  Session.  [Signed  by  tke  Defender 

"  [DaU]  or  his  Law  Agentf 

it  shall  be  the  duty  of  tbe  Sheriff-Clerk  forthwith  to  transmit  the 
process  to  tbe  Keeper  of  the  RoUs  of  the  First  Division  of  the 
Court  of  Session,  who  shall,  under  tbe  directions  of  the  Lord 
President  of  tbe  Court,  mark  on  tbe  petition  tbe  division  and  the 
Lord  Ordinary  before  whom  it  shall  depend,  and  shall  transmit 
tbe  process  to  tbe  depute-derk  officiating  at  tbe  bar  of  such 
Lord  Ordinary  ;  and  tbe  process  having  been  so  transmitted  shall 
thereafter  proceed  before  tbe  Court  of  Session  as  nearly  as  may  be 
as  if  it  bad  been  raised  in  that  Court : 

(8.)  Tbe  Court  of  Session  or  either  Division  thereof  or  any  Lord  Ordinary 
therein  may,  if  of  opinion  that  the  action  might  have  been  properly 
tried  in  the  Sberiff  Court,  allow  tbe  defender  who  removed  the 
action  to  tbe  Court  of  Session,  in  the  event  of  bis  being  successful 
therein,  such  expenses  only  as  they  may  consider  that  be  would  have 
been  entitled  to  if  successful  in  the  action  in  the  Sheriff  Court : 

(3.)  Tbe  provisions  of  any  Act  of  Parliament  excluding  appeal  to  Ihe 
Court  of  Session  in  respect  of  the  value  of  a  cause  depending  in  the 
Sheriff  Court  shall  not  apply  to  actions  brought  therein  under  the 
preceding  section. 

10.  [How  value  ofeMU  shaU  be  deetfrmtfied]— In  any  ease  of  question  as 
to  the  value  of  the  subject  in  dispute  in  any  action  brought  in  a  Sheriff 
Court  under  the  provisions  of  this  Act  extending  the  jurisdiction  of  the 
Sheriffs,  tbe  Sberiff  or  Sheriff-Substitute  shall  (in  such  way  as  he  may  think 
expedient)  inquire  into  and  detennine  the  value,  and  his  determination  shall 
be  final  as  reg^iids  tbe  competency  of  bringing  the  action  in  the  Sberiff  Court 
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If  it  shall  appear  to  the  Sheriff  or  SherijBT-SnhBtitate,  as  the  case  maj  be, 
that  the  valne  exceeds  the  amount  speoified'by  this  Act,  he  may  dismiss  the 
action,  with  or  without  expenses,  as  he  shall  see  fit,  or  on  the  motion  of  the 
pursuer  may,  if  he  shall  see  fit,  order  the  Sheriff-Clerk  to  transmit  the  pro- 
cess to  the  Keeper  of  the  BoUs  of  the  First  Division  of  the  Court  of 
Session,  who  shall,  under  the  directions  of  the  Lord  President  of  the  Court, 
mark  on  the  petition  the  Division  and  the  Lord  Ordinary  before  whom  it 
shall  depend,  and  shall  transmit  the  process  to  the  depute  clerk  officiating 
at  the  bar  of  such  Lord  Ordinary,  and  the  process  having  been  so  trans- 
mitted shall  thereafter  proceed  before  the  Court  of  Session  as  nearly  as  may 
be  as  if  it  had  been  raised  in  that  Court 

11.  [Deed  ma/y  he  tet  aride  by  exceptton.y-When.  in  any  action  competent 
in  the  Sheriff  Court  a  deed  or  writing  is  founded  on  by  either  party,  all 
objections  thereto  may  be  stated  and  maintained  by  way  of  exception, 
without  the  necessity  of  bringing  a  reduction  thereof :  Provided  always, 
that  if  any  objection  to  a  liquid  document  of  debt,  now  maintainable  only 
by  way  of  reduction,  shall  be  maintained  by  way  of  exception,  the  objector 
shall  find  such  caution,  or  make  such  consignation,  as  the  Sheriff  or  Sheriff- 
Substitute  may  direct 

12.  [AhoUUmi  of  fees  to  Sheriffi  and  Sheriffi'Suhttd^  83  <»  24  F«ct.  c  33. 
8  (H  9  Viet,  c  19.] — ^From  and  after  the  passing  of  this  Act,  the  seventh  section 
of  "  The  Bankruptcy  (Scotland)  Amendment  Act,  1860,"  and  so  much  of 
the  fifty-first  section  of  ^  The  Lands  Clauses  Consolidation  (Scotland)  Act, 
1846,^  as  provides  for  the  payment  of  remuneration  to  Sheriffs  and  Sheriffs- 
Substitute  shall  be  repealed,  and  all  payments  to  Sheriff  and  Sheriffs- 
Substitute  in  respect  of  the  discharge  of  their  official  duties^  other  than  the 
salaries  provided  to  them  out  of  public  moneys,  and  the  expenses  mentioned 
in  the  last-recited  section,  shall  cease  and  determine :  Provided  always, 
that  it  shall  be  lawful  to  the  Commissioners  of  Her  Majesty's  Treasury  to 
grant  out  of  moneys  to  be  provided  by  Parliament,  sudi  compensation  as 
they  shall  think  fit  to  any  Sheriff  or  Sheriff-Substitute  in  respect  of  the 
operation  of  this  section,  regard  being  had  to  the  terms  of  the  commission 
under  which  such  Sheriff  or  Sheriff-Substitute  holds  office,  and  to  the  con- 
ditions, if  any,  which  may  have  been  attached  to  any  salary,  or  inereaae  of 
salary,  granted  to  such  Sheriff  or  Sheriff-Substitute.* 


*  Any  one  desirous  of  knowing  what  came  of  the  authority  given  by  this 
section  to  grant  compensation  may  consult  the  Betum  to  tiie  House  of 
•(Commons  of  14th  August,  1879  (No.  396).  The  sum  which  I  was  awarded 
was  so  small  that  I  at  first  declined  it ;  and  afterwards — on  being  informed 
that  the  reason  of  the  smallness  was  that  a  conditicm  concerning  the  feet 
had  by  inadvertence  been  omitted  in  fixing  my  salary — ^withdrew  my 
claim, 
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ACT  OF  SEDERUNT  to  regulate  the  Form  of  Warrants  for 
Execution  on  Extracts  of  Decrees  and  Acts  of  the  Court  of 
Session  and  the  Sheriff  Courts. — Edinburgh^  8th  January, 
1881. 


WHBBE48  by  section  1  of  the  Statute 
1  &  2  Vict  a  114,  it  is,  inter  aUa, 
enaoted,  that  "  Where  an  extract  shaU 
*'  be  issned  of  a  decree  or  act  pro- 
«  nonnced  or  to  be  pronounced  by  the 
*'  Conrt  of  Senion,  or  by  the  Gonrt  of 
«  Commission  for  Teinds,  or  by  the 
**  Court'  of  Justiciary,  or  of  a  decree 
«  proceeding  upon  any  deed,  decree 
**  arbitnl,  bond,  protest  of  a  bill,  pro- 
M  missorv  note  or  banker's  note,  or  upon 
**  any  other  obligation  or  document  on 
«  which  execution  may  competently 
"  proceed,  recorded  in  the  Books  of 
«  Council  and  Session  or  of  the  Court 
"  of  Justiciary,  the  extractor  shall, 
«<  in  terms  of  the  schedule  (No.  1)  here- 
**  unto  annexed  (or  as  near  to  the  form 
«  thereof  as  circumstances  will  permit), 
«  insert  a  warrant  to  charge  the  debtor 
«  or  obliganttopaythedebtorperfonn 
*'  the  obligation  within  the  days  of 
"  charge,  under  the  pain  of  poinding 
*'  and  imprisonment,  and  to  arrest  and 
«  poind,  and  for  that  purpose  to  open 
«  ghut  and  lockfast  places : "  And  by 
section  9  of  the  said  Act  it  is,  inter 
aluh  enacted,  that  "  Where  an  extract 
«  shall  be  issued  of  any  decree  or  act 
**  pronounced  or  to  be  pronounced  by 
"  uiy  Sheriff,  or  of  a  decree  proceeding 
«  apon  any  deed,  decree  arbitral,  bon{ 
"  protest  of  a  bUl*  promissory  note  or 
'*  banker's  note,  or  upon  any  other 
'*  obligation  or  document  on  which 
'*  execution  may  competentiy  proceed, 
**  recorded  in  the  Sherifl'-Court  books, 
«  the  extractor  shall,  in  terms  of  the 
**  schedule  (No.  6)  hereunto  annexed 
'*  (or  as  near  thereto  as  circumstances 
'*  will  permit),  insert  therein  a  warrant 
"  to  chMge  ike  debtor  or  obligant,  to 
**  pay  the  debt  or  perform  the  oblica- 
«  tion  within  the  dm  of  charge,  under 
«  the  pain  of  poinmng  and  imprison- 
"  ment,  and  to  anest  and  poind  accord- 
'*  ing  to  the  present  practice,  and,  if 
'*  need  be,  for  the  purpose  of  poinding, 
V  to  open  shut  and  lockfast  places." 


^  And  whereas  by  section  1  of  the 
Act  iO  k  41  Vict  a  40,  it  is  enacted, 
that  ''In  all  extracts  of  writs,  deeds, 
"  or  other  documents  which  contain  a 
"  clause  of  registration  for  preservation 
"  and  execution,  and  which  are  regis- 
"  tered  in  the  Register  of  Deeds  and 
**  Probative  Writs  and  Frotests  in  the 
'<  Books  of  Council  and  Session  in 
"  Scotiand,  the  keeper  or  assistant 
*'  keeper  of  tthe  said  Register  shaU 
"  insert  a  warrant  for  execution  in  the 
"  form,  or  as  nearly  as  may  be  in  the 
"  form,  of  the  schedule  to  this  Act 
"  annexed.  The  warrants  for  execution 
''^inserted  in  the  extracts  of  all  protests 
*'  of  bills,  promissory  notes  or  banker^s 
**  notes,  or  certificates  of  judgment 
'*  registered  for  execution  under  the 
«  'Judgments  Extension  Act,  1868,' 
*'  shall  be  as  nearly  as  may  be  in  the 
"  form  of  the'said  schedule  to  this  Act 
**  aimexed  ;*'  And  by  section  2  of  the 
ssdd  Act,  it  is  enacted,  that  "In  all 
"  extracts  of  writs,  deeds,  or  other 
«  documents  which  contain  a  clause  of 
"  registration  for  preservation  and 
"  execution,  and  which  are  registered 
"  in  the  Sheriff-Coxurt  books  of  any 
"  county  in  Scotland,  and  in  all  extracts 
''  of  protests  of  biUs,  promissory  notes 
"  or  banker's  notes  registered  in  the 
**  Sheriff-Court  books,  the  Sheriff-Clerk 
"  shaU  insert  a  warrant  of  execution  in 
**  the  form,  or  as  nearly  as  may  be  in 
"  the  form,  of  the  schedule  to  this  Act 
"  annexed." 

And  whereas  by  section  4  of  the 
Act  48  k  44  Vict  c.  84,  it  Is  enacted, 
that  "  No  person  shall,  after  the  oom- 
<<  mencement  of  this  Act  (being  the 
"  first  day  of  January,  one  thousand 
"  eight  hxmdred  and  eighty-one),  be 
"  apprehended  or  imprisoned  on  aooonnt" 
"  of  any  civil  debt,"  except  taxes,  fines^ 
or  penalties  due  to  Her  Majesty,  and 
rates  and  assessments  lawfully  imposed 
or  to  be  imposed,  and  sums  decerned 
for  aliment ;  and  it  is  fiqrther,  by  tfa« 
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said  aeotiony  provided  that  the  said  Act 
shall  not  "affect  or  prevent  the  appre- 
'  hension  or  imprisonment  of  any 
person  under  a  warrant  granted 
against  him  as  being  in  medUatione 
fiigcB  or  under  any  decree  or  obliga- 
tion €td  factum  prcutandvan : " 
And  whereas  it  is  necessary,  in  con- 
sequence of  the  provisions  of  the  last 
recited  Act,  to  alter  to  the  effect  here- 
inafter provided  the  form  of  warrants 
prescribed  by  the  statute  first  above 
recited,  to  be  inserted  in  extracts  of 
decrees  and  acts  of  the  Oonrt  of  Session 
and  Sheriff  Courts : 

Therefore  the  Lords  of  Council  and 
Session  do  hereby  enact  and  declare  as 
follows : — 

1.  In  extracts  of  decrees  and  acts  of 
the  Court  of  Session  and  of  the  Sheriff- 
Courts,  prepared  and  issued  under 
authority  of  the  first  recited  statute. 


the  wairant  appointed  to  be  inserted  by 
the  said  Act  ^all  no  longer  contain  the 
words  "  under  the  pain  of  poinding  and 
*<  imprisonment,"  but  in  place  tkereof 
shall  contain  the  words  "under  the 
'*  pain  of  poinding.*' 

2.  But  this  provision  shall  not  apply 
to  extract  decrees  for  payment  of  taxes, 
fines,  or  penalties  payable  to  Her 
Majesty,  or  of  rates  and  assessments 
lawfully  imposed,  or  to  be  imposed,  or 
to  extinct  decrees  for  payment  of  ali- 
ment, or  to  extract  decrees  ad  factum 
proBttandum,  in  all  which  cases  the 
forms  of  warrants  shall  remain  as  at 
present. 

And  the  Lords  appoint  this  Act  to 
be  inserted  in  the  books  of  sederunt, 
and  to  be  printed  and  published  in 
common  form. 

JOBH  IHOUS,  LP,D, 


45  &  46  Vict,  c.  31. — An  ACT  to  render  Judgments  obtained 
in  certain  Inferior  Courts  in  England,  Scotland,  and 
Ireland  respectively,  effectual  in  any  other  part  of  the 
United  Kingdom.— 24th  July,  1882. 

Whereas  it  is  expedient  to  extend  the  principle  of  the  Judgments 
Extension  Act,  1868,  to  the  judgments  of  certain  inferior  Courts  of  Great 
Britain  and  Ireland : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : — 

1.  [Short  tiHe.] — This  Act  may  be  cited  for  all  purposes  as  the  Inferior 
Courts  Judgments  Extension  Act,  1882. 

2.  [InterpretaUon  of  temu.'] — In  this  Act  the  following  "words  and  expres- 
sions shall  have  the  interpretations  and  meanings  in  this  section  assigned 
to  them  respectively,  unless  there  be  something  in  the  subject  or  context 
repugnant  to  such  construction ;  (that  is  to  say) — 

>  The  expression  *' judgment"  shaU  include  decreet,  civil  bill  decree, 
dismiss,  or  order : 
The  expression  '' inferior  Courts"  shall  include  County  Courts,  Civil  Bill 
Courts,  and  all  Courts  in  England  and  Ireland  having  jurisdiction  to 
hear  and  determine  civil  causes,  other  than  the  High  Courts  of  Justice ; 
and  in  Ireland,  Courts  of  Petty  Sessions  and  the  Court  of  Bankruptcy ; 
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and  in  Scotland  fihall  include  the  Sheriff  Conrts  and  the  Ooorts  held 
under  the  Small  Debts  and  Debts  Becovery  Acts  : 

The  expression  '^  registrar  of  an  inferior  Court"  shall  include  the  Sheriff- 
Clerk  of  a  Sheriffs  Court  in  Scotland,  and  an j  officer  fulfilling  the 
duties  of  a  r^istrar  in  an  inferior  Court  in  England ;  and  in  Ireland 
shall  include  the  Clerk  of  the  Peace  or  other  officer  whose  duty  it  is 
to  enter  the  judgment,  decree,  or  order  of  the  Court : 
^Prescribed'^meansprescribed  bjrules  made  under  theprovioons  of  this  Act: 

The  expression  ^person"  shall  include  any  party  or  parties  to  a  cause  in 
any  inferior  Court  in  England,  Scotland,  or  Ireland  : 

The  expression  ''plaintiff"  shall  include  pursuer,  complainer,  or  any 
person  at  whose  instance  any  action  or  proceeding  in  an  inferior  Court 
is  instituted  ;  and  the  expression  ''defendant"  shall  include  defender, 
respondent,  or  other  person  against  whom  any  such  action  or  proceed- 
ing is  directed : 

The  expression  "action"  shall  mean  the  action  or  other  proceeding  in 
which  any  judgment  was  pronounced ;  and  the  expression  "summons" 
shall  mean  the  summons  or  other  initial  writ  in  such  action. 

3.  [Begittrar  of  inferior  Cowrt  to  grant  certificate  of  judgment] — ^Where 
judgment  shall  hereafter  be  obtained  or  entered  up  in  any  of  the 
inferior  Courts  of  England,  Scotland,  or  Ireland  respectively  for  any  debt, 
damages,  or  costs,  the  registrar  of  such  inferior  Court  or  other  proper 
officer  shall,  after  the  time  for  appealing  against  such  judgment  shall  have 
elapsed,  and  in  the  event  of  such  judgment  not  being  reversed  upon  appeal 
or  of  execution  thereunder  not  being  stayed,  upon  the  application  of  the 
party  who  has  recovered  such  judgment,  and  upon  proof  that  the  same  has 
not  been  satisfied,  and  payment  of  the  prescribed  fee,  grant  a  certificate  in 
the  form  in  the  schedule  to  this  Act  annexed. 

4.  [BegistraUon  of  certificate  thaU  have  the  ^ed  of  a  judgment  of  the  Court 
in  v^ich  it  is  regietered,] — On  the  production  to  the  r^;istrar  or  other 
proper  officer  of  a  County  Court,  or,  in  the  city  of  London,  of  the  Cily  of 
London  Court  in  England,  where  a  judgment  has  been  obtained  in  Scotland 
or  Ireland,  or  to  the  registrar  or  other  proper  officer  of  a  Sheriff's  Court 
in  Scotland  where  a  judgment  has  been  obtained  in  England  or  Ireland, 
or  to  the  r^;istrar  or  other  proper  officer  of  a  Civil  Bill  Court  in  Ireland 
where  a  judgment  has  been  obtained  in  England  or  Scotland,  of  a  certificate 
under  this  Act  purporting  to  be  signed  by  the  r^pstrar  or  other  proper 
officer  of  the  inferior  Court  where  such  judgment  was  obtained,  such. certifi- 
cate shall,  on  payment  of  the  prescribed  fee,  be  registered  in  the  prescribed 
form  by  such  registrar  or  other  proper  officer  to  whom  the  same  shall  be  pro- 
duced for  that  purpose;  and  all  reasonable  costs  and  charges  attendant  upon 
the  obtainingand  registering  such  certificate  shall  be  added  to  and  recovered  in 
like  manner  as  if  the  same  were  part  of  the  original  judgment  No  certificate 
of  any  such  judgment  shall  be  roistered  as  aforesaid  in  any  inferior  Courtin  the 
United  Kingdom  more  than  twelve  months  after  the  date  of  such  judgment. 
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5.  [ExeoiUian  o/jfu2^m«n^]— Where  a  certificate  of  a  judgment  of  any  of 
the  inferior  ConrtB  aforesaid  has  been  registered  under  this  Act,  process  of 
execution  may  issue  thereon  out  of  the  Court  in  which  the  same  ehall  have 
been  so  registered  against  any  goods  or  chattels  of  the  person  against  whom 
such  judgment  shall  have  been  obtained,  which  are  within  the  jurisdiction 
of  such  last-mentioned  Courti  in  the  same  or  the  like  manner  as  if  the 
judgment  to  be  executed  had  been  obtained  in  the  Court  in  which  such 
certificate  shall  be  so  registered  as  aforesaid. 

6.  [JuriaduHon  over  regittered  judgmenU  lirndted  to  execution,] — ^The  Courts 
of  Great  Britain  and  Ireland  to  which  this  Act  applies  shall,  in  so  far  as 
relates  to  execution  under  this  Act,  have  and  exercise  the  same  control  and 
jurisdiction  over  and  with  respect  to  the  execution  of  any  judgment,  a  certifi- 
cate of  which  shall  be  registered  under  this  Act,  as  they  now  have  and  exercise 
over  and  with  respect  to  the  execution  of  any  judgment  in  their  own  Courts. 

7.  [CaneeUaMon  of  re^utry.]— On  proof  of  the  setting  aside,  or  satisfiaction, 
of  any  judgment  of  which  a  certificate  shall  have  been  registered  imder  this 
Act,  the  Court  in  which  such  certificate  is  so  registered  may  order  the 
registration  thereof  to  be  cancelled. 

8.  [Coats  not  to  he  allowed  in  adions  on  judgments  unless  by  order  of  Cowrt,] 
— In  any  action  brought  in^  any  of  the  inferior  Courts  aforesaid  for  the 
purpose  of  enforcing  any  judgment  which  might  be  r^^tered  under  this 
Act  in  the  country  in  which  such  action  is  brought,  the  party  bringing  such 
action  shall  not  recover  or  be  entitled  to  any  costs  or  expenses,  unless  the 
Court  in  which  such  action  shall  be  brought  shall  otherwise  order. 

9.  [Existing  limits  of  local  jurisdidion  shaU  not  be  exceeded] — ^Nothing 
contained  in  this  Act  shall  authorise  the  registration  in  an  inferior 
Court  of  the  certificate  of  any  judgment  for  a  greater  amount  than 
might  have  been  recovered  if  the  action  or  proceeding  had  been  originally 
commenced  in  such  inferior  Court. 

Provided  that  where  a  judgment  obtained  in  an  inferior  Court  in 
Scotland  cannot  be  registered  in  an  inferior  Court  in  England  or  Ireland, 
by  reason  of  its  being  for  a  greater  amount  than  might  have  been  recovered 
if  the  action  or  proceeding  had  been  originally  commenced  in  such  inferior 
Court,  it  shall  be  competent  to  register  a  certificate  of  such  judgment  in  the 
register  directed  to  be  kept  in  the  Court  of  Common  Pleas  at  Westminster 
and  Dublin  respectively,  to  be  called  ^The  Register  of  Scotch  Ji)dgments," 
by  section  three  of  the  Judgments  Extension  Act,  1868,  in  the  same  manner, 
to  the  same  effect,  and  subject  to  the  same  provisions,  as  if  the  said 
certificate  had  been  a  certificate  of  an  extracted  decreet  of  the  Court  of 
Session,  registered  in  the  said  register  under  the  said  Act 

10.  [Act  not  to  apply  in  certain  cases] — This  Act  shall  not  apply 
to  any  judgment  pronounced  by  any  inferior  Court  in  England  against 
any  person  domidled  in  Scothmd  or  Ireland  at  the  time  of  the  com- 
mencement of  any  action,  unless  the  whole  cause  of  action  shall  have 
arisen,   or    the   obligation   to   which   the  judgment   relates   ought   to 
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have  been  fulfilled,  within  the  district  of  such  inferior  Court,  and  the 
summons  was  served  upon  the  defendant  personally  within  the  said  dis- 
trict ;  nor  to  any  judgment  pronounced  by  any  inferior  Court  in  Scotland 
against  any  person  domiciled  in  England  or  Ireland  at  the  time  of  the 
commencement  of  any  action,  unless  the  whole  cause  of  action  shall  have 
arisen,  or  the  obligation  to  which  the  judgment  relates  ought  to  have 
been  fulfilled,  within  the  district  of  such  inferior  Court,  and  the  summons 
was  served  upon  the  defendant  personally  within  the  said  district ;  nor  to 
any  judgment  pronounced  by  any  inferior  Court  in  Ireland  against  any 
person  domiciled  in  England  or  Scotland  at  the  time  of  the  commencement 
of  any  action,  unless  the  whole  cause  of  action  shall  have  arisen,  or  the 
obligation  to  which  the  judgment  relates  ought  to  have  been  fulfilled, 
within  the  district  of  such  inferior  Court,  and  the  summons  was  served  upon 
the  defendant  personally  within  the  said  district. 

Provided  that  it  shall  be  competent  to  any  person  against  whom  any 
judgment  to  which  this  Act  does  not  apply,  as  aforesaid,  is  sought  to  be 
enforced  by  registration  in  the  register  of  an  inferior  Court  in  England  or 
Ireland,  to  apply  for  and  obtain  from  one  of  the  superior  Courts  of  England 
or  Ireland  a  prohibition  or  injunction  against  the  enforcement  of  such 
judgment,  and  of  any  execution  thereupon ;  a^d  that  it  shall  be  competent 
to  any  person  against  whom  any  judgment  to  which  this  Act  does  not  apply, 
as  aforesaid,  is  sought  to  be  enforced  by  registration  in  the  register  of  an 
inferior  Court  in  Scotland,  to  apply  for  and  obtain  from  the  Bill  Chamber 
or  Court  of  Session  in  Scotland  suspension  or  suspension  and  interdict  of  or 
against  the  enforcement  of  such  judgment  and  any  diligence  thereon,  and 
in  any  such  proceeding  as  aforesaid  the  unsuccessful  party  may  be  found 
liable  in  costs. 

11.  [i2u2M.]— Rules  for  the  purposes  of  this  Act  may  be  made  and  altered 
from  time  to  time  by  the  like  persons  and  in  the  like  manner  in  which  rules 
and  regulations  may  be  respectively  made  under  and  for  the  purposes  of  the 
County  Courts  Acts  in  England,  of  the  Sheriffs  Courts  Acts  in  Scotland,  and 
of  the  Civil  Bill  Courts  Acts  in  Ireland  ;  provided  that  the  said  rules  and 
regulations  shall  not  extend  the  jurisdiction  of  any  inferior  Court 


SCHEDULE. 

Cebtificatb  issued  in  terms  of  the  Inferior  Courts  Judgments 

Extension  Act,  1882. 

I  ,  certify  that  [here  state  name^  bunnees  or  oceupaUon^ 

and  addreas  of  person  obtaining  judgment^  and  whether  plaintiff  or  defendant] 
on  the  day  of  18        ,  obtained  judgment  against 

[here  elate  name^  hmneee  or  oecapaJtion^  and  address  of  person  againti  ukom 
judgment  was  o^toinecZ,  and  whether  plaintiff  or  defendant]  in  the 
Court  of  for  payment  of  the  sum  of  on  account 
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of  [i^e  itato  «}b<>r%  (^  fiotare  0/ 1^  clotm  wiC^  UuamomU  of  cotU  (if  tm^) 

for  which  judgmeiU  vhu  chtaimd], 

[To  he  ngnedhyth$  SegiOrair  or  other  propor 
Officer  of  the  inferior  Court  from  whieh 
the  eertifieate  umm,  a$^  to' be  eealed 
vfith  (he  teal  of  (he  Cowrt] 

Note  of  Pbbsentation  to  be  appended  to  above  Fobm. 

The  above  certificate  is  presented  by  me  for  registration  in  the 
Court  of  ,  in  accordance  with  the  provisions  of  the  Inferior 

Courts  Judgments  Extension  Act,  1882. 

[Signature  and  addreee  of  Sclidtor^  Law- 
Agent,  or  OredUor  preeenHng  for  Begie- 
tration,] 


ACT  OF  SEDERUNT  in  pursuance  of  the  Inferior  Courts 
Judgments  Extension  Act,  1882. — Edinburgh,  7th  March, 
1883. 


The  Lords  of  Council  and  Session,  in  pursuance  of  the  power  vested  in 
them  by  the  Act  of  Parliament  passed  in  the  45th  and  46th  years  of  Her 
present  Majesty's  reign,  chapter  31,  entitoled,  ''An  Act  to  render  Judg- 
ments obtained  in  certain  Inferior  Courts  in  England,  Scotland,  and  Ireland 
respectively,  e£Fectual  in  any  other  part  of  the  United  Kingdom,''  do  hereby 
Enact  and  Declabe  as  follows : — 


1.  That  in  each  county  in  Scotltnd, 
and  at  each  place  in  such  county  at 
which  the  ordinaiy  Courts  of  the 
Sheriff-Substitutes  are  held,  there  shall 
be  kept  by  the  Sheriff-Clerk,  a  book, 
to  be  called  "The  Beffister  of  English 
and  Irish  Judgments/'  in  which  BhaU 
be  registered  t»  exteneo  all  certificates 
issued  in  terms  of  the  said  Act,  from  any 
of  tile  inferior  Courts  of  England  and 
Irehmd,  with  the  note  of  presentation 
appended  to  such  certificate  required  by 
said  Act. 

2.  That  after  registration  as  afore- 
said, the  Sheriff-Clerk  shall  append  to 
such  certificate  and  note  of  presentation, 
an  attestation,  signed  by  himself,  of  the 
r^pstratlon  of  the  same.  In  the  terms 
set  forth  in  tiie  annexed  Schedule  (A), 
which  registered  certificate,  with  the 


attestation  thereon  by  the  Sheriff-Clerk, 
shall  be  a  sufficient  warrant  to  officers 
of  Court  to  charge  the  debtor  in  the 
judgment  debt  to  make  payment  of  the 
whole  sums  recoverable  under  such 
judgment,  with  the  coats  of  obtaining 
and  registering  such  certificate;,  within 
fifteen  days  after  the  date  of  such 
charge,  and  to  use  any  further  diligence 
that  may  be  competent. 

8.  That  for  granting  any  certificate 
issued  in  terms  of  said  Act,  and  for 
registering  any  such  oertifioate,  with 
note  of  presentation  as  aforesaid,  and 
attesting  that  such  registration  has  been 
made,  the  Sheiiff-Cleric  shall  be  entitied 
to  charge  the  fees  set  forth  in  the 
Schedule  (B),  hereto  annexed ;  and  for 
preparing  and  presenting  any  note  of 
presentation  required  by  said  Act,  and 
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obtaininff  the  r^giftration  of  my  oertifi-  mdiide  ShenS-Gleiik  dapate. 

cate,  and  the  attattatioii  of  miai  regis-  And  the  Lords  appoint  this  Act  to 

tration,  law-agents  shall  be  entitled  to  be  inserted  in  the  books  of  sedenint» 

charge  the  fees  also  set  forth  in  said  and   to   be   pnUished   in   the    usual 

Schedule  (B).  manner. 

i.  The  words  "Sheriff-Clerk'*  shall  Jomr  Ivoub, /.P.D. 


SCHEDULES. 

SCHEDULE  (AX 


{Place  and  date^) 
I  hereby  declare  that  the  foxegoing  certificate  and  note  of  presentation 
have  been  duly  roistered  by  me  in  the  "  Register  of  English  and  Iriish 
Judgments,"  kept  at  this  place,  in  terms  of  the  Act  46  &  46  Vict  c  31, 
and  relative  Act  of  Sederunt,  dated  the  7th  of  March,  1883. 

A  B^  Shmff'CUrk  (or  Sh«riff-(JUrk 
Depute)  of 


SCHEDULE  (B). 

L  Skeriff-OUuVs  Fees. 

I.  For  granting  the  certificate  contained  in  the  schedule  appended  to 
said  Act  of  Parliament — 

In  cases  where  the  debt  or  sum  decerned  for  does  not  exceed 
£12, JO    1    6 

In  cases  where  the  debt  or  sum  decerned  for  exceeds  i£12, 
and  does  not  exceed  £50,      •  .  •  .  .026 

In  cases  where  the  debt  or  sum  decerned  for  exceeds  £50,  and 
does  not  exceed  £200,  .  .  .  .036 

In  all  other  cases,  .  .  .050 

II.  For  registering  any  certificate  issued  in  terms  of  the  said  Act^ 
with  note  of  presentation  thereto  appended,  and  attesting  such  registn^ 
tion— £0    16 

In  cases  where  the  debt  or  sum  decerned  for  does  not  exceed 
£12,    •  •  •  .  •  •  .016 

In  cases  where  the  debt  or  sum  decerned  for  exceeds  £12,  and 
does  not  exceed  £50, .  .  .  .  .  .026 

In  cases  where  the  debt  or  sum  decerned  for  exceeds  £50,  and 
does  not  exceed  £200,  .  .  .  •  .036 

In  all  other  cases,  .050 
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L  For  preparing  and  presentmg  any  note  of  presentation  as  required  by 
said  Act,  and  obtaining  registration  of  certificate  issued  in  terms  of  said 
Act,  with  such  note  of  presentation!  together  with  attestation  of  such 
registration — 
In  cases  where  the  debt  or  sum  decerned  for  does  not  exceed 

£12, £0    16 

In  cases  where  the  debt  or  sum  decerned  for  exceeds  £12,  and 

does  not  exceed  £50,  .  .  •  •  .026 

In  cases  where  the  debt  or  sum  decerned  for  exceeds  £&0,  and 

does  not  exceed  £200,  •  •  •  .  .036 

In  all  other  cases,         .  .  .  .  .  .050 


ORDER  XLL  OF  ENGLISH  COUNTY  COURT 

RULES  OF  1883. 

26.  [Proof  ihaJt  jvdgfMnt  %$  not  M%2ed.}— Where  under  section  3  of  the 
Inferior  Courts  Judgments  Extension  Act»  1882,  application  is  made  for 
the  grant  of  a  certificate  of  a  judgment^  a  fee  of  two  shillings  and  sixpence 
shall  be  paid,  and  proof  that  the  judgment  has  not  been  satisfied  and  of  the 
amount  remaining  unsatisfied  shall  be  given  to  the  satisfaction  of  the 
registrar  by  affidavit,  if  required. 

27.  [When  eertifioaJU  9hM  not  U  grmMLY-li  the  judgment  is  for.  pay- 
ment within  a  period  therein  mentioned  or  by  instalments,  and  such  period 
shall  not  have  expired  or  default  shall  not  have  been  made  in  payment  of 
some  instalment,  the  certificate  shall  not  be  granted. 

28.  [NamiM^  <ftc.,  to  6e  Mt  forih  f»  oeref/Scoto.}— The  names,  businesses  or 
occupations,  and  addresses  of  the  parties  to  be  set  forth  in  the  certificate 
shall  be  those  set  forth  in  the  books  of  the  Court 

29.  [AddHion*  to  certificate.] — The  registrar  shall  endorse  on  the  certificate 
the  number  of  the  plaint  and  the  amount  remaining  due  on  the  judgment, 
according  to  the  books  of  the  Court,  and,  after  his  signature,  shfdl  add  to 
the  certificate  the  date  on  which  it  is  granted. 

30.  [Beeord  and  effect  of  grantwig  certificate,}— -Wiexe  a  .certificate  of  a 
judgment  is  granted  by  a  registrar  of  a  County  Court  he  shall  make  on  the 
minute  of  the  judgment  a  memorandimi  of  having  granted  such  certificate, 
and  thenceforth  no  further  proceeding  shall  be  taken  or  had  upon  such 
judgment  in  such  Court,  until  the  Court,  or  registrar,  upon  being  satisfied 
that  the  execution  issued  in  the  Court  in  which  the  certificate  was  regis- 
tered was  unproductive,  shall  order  that  the  judgment  may  be  acted  on  as 
if  such  certificate  had  not  been  granted. 
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31.  [Costs  ofchtaimng  eertifieate.y-Ther&  Bhall  be  allowed  to  a  solicitor 
for  the  costs  of  obtaming  the  certificate  five  shillings,  and  where  an  affidavit 
is  required,  seven  shillings. 

32.  [Endorsement  of  costs  ctUoufed  to  he  made  on  eertificate,] — ^The  costs,  if 
any,  allowed,  with  the  addition  of  the  fee  of  two  shillings  and  sixpence  to  be 
paid  for  the  granting  of  the  certificate,  shall  be  endorsed  on  the  certificate 
bj  the  officer  granting  the  same  ;  which  endorsement  shall  be  an  anthority 
for  the  Court  in  which  the  certificate  is  registered  to  add  the  said  costs 
and  fee  to  the  amount  to  be  recovered  by  execution  against  the  goods  and 
chattels  of  the  person  against  whom  the  judgment  shall  have  been  obtained. 

33.  [On  presenting  certificate  for  registration  a  copy  to  be  filed.'} — The 
persqn  presenting  a  certificate  for  registration  shall  add  to  his  note  of 
presentation,  to  be  appended  to  the  certificate,  a  description  of  the  place 
within  the  jurisdiction  of  the  Court  in  which  the  goods  and  chattels  of 
the  person  against  whom  the  judgment  has  been  obtained  are,  and  shall 
also  present  a  copy  thereof^  with  the  endorsement  thereon,  written  on 
foolscap  paper.  Pajnnent  of  a  fee  of  two  shillings  and  sixpence  shall  be 
made  at  time  of  presentation. 

34.  [Registration  of  certificate.}— On  the  presentation  of  a  certificate  for 
registration,  with  a  copy  as  aforesaid,  the  registrar  shall,  if  the  place  within 
which  the  goods  and  chattels  of  the  person  against  whom  the  judgment 
has  been  obtained  are  stated  to  be,  is  within  the  jurisdiction  of  the  Court 
of  which  he  is  the  registrar,  seal  the  certificate  and  register  the  same  by 
pasting  it  into  the  then  current  minute-book  of  the  Court,  on  the  last  page 
or  so  of  such  book,  and  shall  seal  and  date  the  copy  of  the  certificate,  and 
return  it  to  the  person  presenting  the  certificate. 

35.  [Cost  of  registering.} — There  shall  be  allowed  to  a  solicitor  for  the 
cost  of  registering  a  certificate  the  sum  of  five  shillings,  which,  with  the  fee 
for  registry  and  the  cost,  if  any,  allowed  for  granting  the  certificate  as  shown 
by  the  endorsement  thereon,  shall  be  added  to  the  amount  to  be  recovered. 
The  warrant  of  execution  shall  be  according  to  the  form  in  the  schedule 
hereunto. 

36.  [No  money  to  be  paid  ovt  eaocept  on  production  of  sealed  copy.] — 
No  money  shall  be  paid  out  of  Court  unless  on  production  of  the  sealed 
copy  of  the  certificate  :  Provided  that  in  the  event  of  such  copy  being 
lost  or  destroyed  another  copy  may  be  sealed  and  given  to  the  proper 
person  upon  proof  by  affidavit  or  otherwise  to  the  satisfaction  of  the 
registrar  that  the  person  applying  is  the  proper  person  and  that  he  is 
entitled  to  the  moneys  recovered  on  the  judgment,  and  upon  payment  of 
the  fee  of  one  shilling. 
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SCHEDULR 

314.  CertifieaU  to  he  given  by  a  County  CowrL 

InTSBIOB  CoUBTS  JuDGHBNTS  EXTBNaiON  ACTy  1882. 

I,  y  certify  that  [here  eUxte  name,  bfuinees  or 

oceupoHony  and  addreee  of  perton  obtaining  judgment,  and  vihether  plaintiff 
or  defendant]  on  the  day  of  18        ,  obtained 

judgment  against  [here  ttaie  name,  bueinese  or  oceupaHon,  and  address  of 
person  against  vhom  judgment  vxu  obtained,  and  whdher  pUmUff  or 
defendant]  in  the  County  Court  of  holden  at  for 

payment  of  the  sum  of  on  account  of  [here  state  shortly  the  nature 

of  the  claim  wUh  the  amount  of  costs  (if  any)  for  which  judgment  was 
obtained, 

Begistrar, 
Date. 

Endorsement  to  be  made  on  Certificaie  grarUed  by  a  County  Court, 

No.  of  Plaint 
Amount  for  which  judgment  was  obtained,     . 
Paid  into  Court, 

Remaining  due  on  judgment, 

Fee  and  costs  for  obtainiog  certificate  of  the  judg- 
ment (46  &  46  Vict.  cap.  31,  sect  4),  , 

Total,        .... 


Note  of  Presentation  to  be  appended  to  a  Certificate  sought  to  be  registered 

in  a  County  Court. 
The  above  certificate  is  presented  by  me  for  registration  in  the  County 
Court  of  holden  at  ,  in  accordance  with  the  provisions 

of  the  Inferior  Courts  Judgments  Extension  Act,  1882^ 
Here  insert  place,  &c,  in  which  the  goods  are. 
Solicitor  or  Creditor. 
Address. 
Date. 


315.  Warrant  of  Exeeuiioiu 
Iktebiob  Coubts  Judgmbnts  Extension  Aot,  1888. 
In  the  County  Court  of  ,  holden  at  ,  between 

,  plaintiff  [address  and  description,  as  given  in 

certificate],  and    .  ,  defendant  [oddrwi  oiui 

description,  as  given  in  certificate]. 

Whereas  on  the  day  of  >  18    ,  [or  the  plaintiff 

defendant]  obtained  a  judgment  in  against  the  defendant 
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[or  plaintiff],  in  [here  eet  forth  the  Court  mentioned  in  (he  eerHfie(jde\  for  pay- 
ment of  the  sum  of  £  for  debt  and  costs  [or  damages  and 
coetB,  or  for  costs ;  add  where  (he  cerHfieoUe  ehowi  that  judgment  toiu  to  be 
paid  by  inetalmenUi],  and  it  was  thereupon  ordered  by  the  said  Court  that 
the  defendant  [or  plaintiff]  should  pay  the  same  by  instalments  of 
for  every             days. 

And  whereas  the  said  judgment  has  been  duly  roistered  in  this  Court, 
pursuant  to  the  Inferior  Courts  Judgments  Extension  Act,  1882:  These 
are  therefore  to  require  and  order  you  forthwith  to  make  and  levy,  by 
distress  and  sale  of  the  goods  and  chattels  of  the  defendant  [or  plaintiff^ 
wheresoever  they  may  be  found  within  the  district  of  this  Court  (except 
the  wearing  apparel  and  bedding  of  him  or  his  family,  and  the  tools  and 
implements  of  his  trade,  if  any,  to  the  value  of  five  pounds),  the  sum  stated 
at  the  foot  of  this  warrant,  being  the  amount  due  to  the  plaintiff  [or 
defendant]  under  the  said  judgment,  including  the  costs  of  this  execution ; 
and  also  to  seize  and  take  any  money  or  bank-notes  (whether  of  the  Bank 
of  England  or  of  any  other  bank),  and  any  cheques,  bills  of  exchange, 
promissory  notes,  bonds,  specialties,  or  securities  for  money  of  the  defendant 
[or  plaintiff]  which  may  there  be  found,  or  such  part  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  this  execution,  and  Uie  costs  of  making  and 
executing  the  same,  and  to  pay  what  you  shall  have  so  levied  to  the  regis- 
trar of  this  Court,  and  make  return  of  what  you  have  done  under  this 
warrant  inmiediately  upon  the  execution  thereol 

Given  imder  the  seal  of  the  Court,  this  day  of 

18    ,  By  the  Court, 

,  Begistrar  of  the  Cowt 
To  the  High  Bailiff  of  the  taid  Court  and  others,  (he  BaHiffe  thereof. 


Amount  for  which  judgment  was  obtained, . 
Paid  as  stated  in  certificate, .... 


Costs  for  obtaining  and  registering  certificate  of 
the  judgment  (46  &  46  Vict  c.  31,  §  4^ 

Bemaining  due, 
Poundage  for  issuing  this  warrant. 

Total  amount  to  be  levied,       £ 


NoncB.— The  goods  and  chattels  are  not  to  be  sold  until  after  the  end  of 
five  days  next  following  the  day  on  which  they  were  seized,  unless 
they  be  of  a  perishable  nature,  or  at  the  request  of  the  debtor. 
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lOAtovM.      Application  was  made  to  the  registrar  for  this  warrant  at 
e.  108, 1 4A.  minutes  past  the  hour  of 

in  the  noon  of  the  day  of  ,  18    • 

[Here  MtaUfor  ths  ir^forTnalum  of  the  High  BMiff  ihe  place,  Ac^  loWe  ihe 
goods  ore  itaiUd  to  he.] 


IRISH  COUNTY  COURT  RULES,  under  ihe  Inferior  Courta 
Judgments  Eztention  Act  1882,  made  7tii  June,  1883. 

These  rules  (which  may  be  had,  price  Sd.,  from  Messrs.  Alex.  Thom  & 
Co.,  Abbey  Street^  Dublin)  are  exactly  the  same  as  the  English  County 
Court  Rules,  printed  above,  with  the  exception  that  ^ decree  or  dismiss''  is 
used  in  place  of  the  word  '<  judgment,"  and  that  **  Clerk  of  the  Peace "  is 
used  in  place  of  '* Registrar  of  aCoun^  Court" 


46  &  46  Vict.  c.  77.— An  ACT  to  amend  the  Law  of  Citation 

in  Scotland.— 18th  August,  1882. 

Whbbxab  by  the  Citation  Amendment  (Scotland)  Act,  the  process  of 
citation  in  Scotiand  was  amended  in  certain  partioultus,  and  it  is  desirable 
that  it  should  be  farther  amended : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  tiie  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same  as  follows : — 

1.  [Short  tttie.}— This  Act  may  be  cited  as  the  Citation  Amendment 
(Scotland)  Act,  1882. 

2.  [ComfmencemeTU  of  uict.]— This  Act  shall  commence  on  the  first  day 
of  January  one  thousand  eight  hundred  and  eighty-three. 

3.  [Oitation  may  he  hy  registered  UUer.}--Fiom  and  after  the  commence* 
ment  of  this  Act- 
In  any  civil  action  or  proceeding  in  any  Court  or  before  any  person  or 

body  of  persons  having  by  law  power  to  cite  parties  or  witnesses,  any 
summons  or  warrant  of  citation  of  a  person,  whether  as  a  party  or  witness, 
or  warrant  of  service  or  judicial  intimation,  may  be  executed  in  Scotland 
by  an  officer  of  the  Court  from  which  such  summons,  warrant,  or  judicial 
intimation  was  issued,  or  other  officer  who,  according  to  the  present  law 
and  practice  might  lawfully  execute  the  same,  or  by  an  enrolled  law-agent, 
by  sending  to  the  known  residence  or  place  of  business  of  the  person  upon 
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whom  such  summoiiB,  warrant,  or  judicial  indmation  is  to  be  served,  or  to 
his  last  known  address,  if  it  continues  to  be  his  legal  domicile  or  proper 
place  of  citation,  or  to  the  office  of  the  keeper  of  edictal  citations  where  the 
summons,  warrant,  or  judicial  intimation  is  required  to  be  sent  to  that 
office,  a  registered  letter  by  post  containing  the  copy  of  the  summons  or 
petition  or  other  document  required  by  law  in  the  particular  case  to  be 
served,  with  the  proper  citation  or  notice  subjoined  thereto,  or  containing 
such  other  citation  or  notice  as  may  be  required  in  the  circumstances,  and 
such  posting  shall  constitute  a  legal  and  valid  citation,  unless  the  person 
cited  shall  prove  that  such  letter  was  not  left  or  tendered  at  his  known 
residence  or  place  of  business,  or  at  his  last  known  address  if  it  continues 
to  be  his  legal  domicile  or  proper  place  of  citation. 

4.  [ExecwUon.']  —  The  following  provisions  shall  apply  to  service  by 

registered  letter : — 

(1.)  The  citation  or  notice  subjoined  to  the  copy  or  other  citation  or 

notice  required  in  the  circumstances  shall  specify  the  date  of 

posting,  and  in  cases  where  the  party  is  not  cited  to  a  fixed  diet, 

but  to  appear  or  lodge  answers  or  other  pleadings  within  a  certain 

period,  shall  also  state  that  the  inducis  or  period  for  appearance 

or  lodging  answers  or  other  pleadings  is  reckoned  from  that  date : 

(2.)  The  inducise  or  period  of  notice  shall  be  reckoned  £rom  twenty-four 

hours  after  the  time  of  posting : 
(3.)  The  execution  to  be  returned  by  the  officer  or  law-agent  shall  be 
accompanied  by  the  post-office  receipt  for  the  registered  letter. 
The  execution  returned  by  a  law-agent  shall  for  all  purposes  be 
equivalent  to  an  execution  by  an  officer  of  Court  The  execution 
may  be  in  the  form  contained  in  the  First  Schedule  hereto : 
(4.)  [Notice  on  back  of  leUer.}—On  the  back  of  such  registered  letter 
besides  the  address  there  shall  be  written  or  printed  the  following 
notice  or  a  notice  to  the  like  effect : 

This  letter  contains  a  citation  to  or  intimation  from  [tpecify  the 
Gowrt],  If  delivery  of  the  letter  cannot  be  made,  it  is  to  be 
returned  immediately  to  [give  the  official  name  and  office  or  place  of 
hudnees  of  the  Clerk  of  Court] : 
(5.)  [Letter  not  deUvered  to  he  returned  to  Clerk  of  Court,] — ^If  delivery 
of  the  letter  be  not  made  because  the  address  cannot  be  found, 
or  because  the  house  or  place  of  business  at  the  address  is 
shut  up,  or  because  the  letter-carrier  is  informed  at  the  addrtts 
that  the  person  to  whom  the  letter  is  addressed  is  not  known 
there,  or  because  the  letter  was  refused,  or  because  the  address  is , 
not  within  a  postal  delivery  district  and  the  letter  is  not  called 
for  within  twenty-four  hours  after  its  receipt  at  the  postoffice  of 
the  place  to  which  it  is  addressed,  or  for  any  other  reason,  the 
letter  shall  be  immediately  returned  through  the  post-office  to 
the  Clerk  of  Court,  with  the  reason  for  the  failure  to  deliver 


PABf  I]  CITATION  AMENDBOSirr  ACT,  1862.  703 

marked  thereon,  and  the  clerk  shall  make  intimation  to  the  party 
at  whoee  instance  the  summons,  warrant,  or  intimation  was  issued 
or  obtained,  and  shall,  where  the  order  for  service  was  made  by  a 
judge  or  magistrate,  present  the  letter  to  a  judge  or  magistrate  of 
the  Court  from  which  the  summons,  warrant,  or  intimation  waa 
issued,  and  he  may,  if  he  shaU  think  fit,  order  service  of  new, 
either  according  to  the  present  law  toA  practice  or  in  the  manner 
hereinbefore  provided,  and  if  need  be  substitute  a  new  diet  of 
appearance.  Where  the  judge  or  magistrate  is  satisfied  that  the 
letter  has  been  tendered  at  the  proper  address  of  the  party  or 
witness  and  refused,  he  may  in  the  case  of  a  witness,  without 
waiting  for  the  diet  of  appearance,  issue  second  diligence  to  secure 
his  attendance,  and  in  the  case  of  a  party  hold  the  tender  equal  to  a 
good  citation. 

5.  [Fees.'] — ^The  fees  for  service  under  this  Act  shall  be  those  contained  in 
the  Second  Schedule  hereto,  and  no  other  or  higher  fees  shall  be  allowed 
on  taxation. 

6.  [Mode  of  service  optional.] — It  shall  be  lawful  to  execute  summonses  and 
warrants  of  citation,  warrants  of  service,  judicial  intimations,  either  according 
to  the  ftMHting  law  and  practice  or  in  tiie  manner  provided  by  this  Act : 

Provided  ^t  no  higher  fees  shall  be  allowed  on  taxation  than  those 
contained  in  the  schedule  hereto,  unless  the  judge  or  magistrate  deciding 
the  case  shall  be  of  opinion  that  it  was  not  expedient  in  the  interests  of 
justice  that  such  service  should  be  made  in  the  manner  hereinbefore  pro- 
vided. 

7.  [DefiwUion.}— The  word  *' person"  shall  include  corporation,  company, 
firm,  or  other  body  requiring  to  be  cited  or  to  receive  intimation. 


SCHEDULES. 

FIRST  SCHEDULE. 


This  summons,  or  warrant  of  citation,  or  note  of  suspension,  or  petition, 
or  other  writ  or  citation  executed  [or  intimated]  by  me  [insert  name] 
messenger-at-arms  [or  other  officer  or  law-agent]  against  [or  to]  [insert  name 
or  names]  defender  [or  defenders,  or  respondent  or  respondent^  or  witness 
or  witnesses,  or  haver  or  havers,  or  otherwiu  as  ihe  ease  may  be\  by  posting 
on  last,  between  the  hours  of  and  ,  at  the  post- 

office  of  ,  a  copy  of  the  same  to  him  [or  them],  with  citation 

[or  notice]  subjoined,  [or  citation  or  notice  where  no  copy  is  sentl  ^  ^ 
registered  letter  [or  registered  letters],  addressed  as  follows,  viz. : — 

Bignaitwre  of  Officer  or  Agent 
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SECOND  SCHEDUtJL 
Feu  for  Sente*  or  OUatiom  6y  reffidertd  UUer  tmdfor  niwrmimg 


A.  Oousr  ov  Sbbiox. 
L  FuUes —  jL    d. 

Ifanepaitj,  .  .36 

Hinoretluia  one,  for  each  party  alter  the  fint^  .      S    6 

8.  WifiieflK»— 

For  citing  each  witneBBy  .16 

3.  PoetHxffioe  charge  for  zegiatration  and  postage  of  letter. 

BL  InXBIOR  OOUBSBL 

1.  FMiea— 

For  citing  to  SmaU  Delit  GoDrtB,  daim  not  ezeeeding  j£S,   .      1    0 

CUdm  above  j£5  and  not  exceeding  ^S;  .16 

For  citing  to  Debta  Beeoveiy  Oonrt^  .20 

For  citing  to  Ordinary  Oomt^  or  any  other  citation  not  above 

indnded,  .  .86 

Where  there  are  nMie  parties  tiian  one  dted  in  the  aame  cause,  and  only 

one  execution  jb  necesaary,  the  above-mentioned  fees  respectively  flhall  be 

allowed  for  the  first  party  only,  and  two-thirds  thereof  to  every  other. 

&   WitnCODGS  IL     d, 

(1.)  Small  Debt  and  Debts  Beooveiy  Ooorts— 

For  citing  one  witnesH^    .  .10 

For  citing  every  witness  after  the  first  for  the  same 

diet, 0    8 

(8.)  Ordinary  Oonrt — 

For  citing  one  witnesi^    .  .16 

For  citing  every  witness  after  the  first  for  the  same 

diet, 10 

3.  Post-oiBoe  charge  for  registration  and  postage  of  letter. 
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PART  IL 
ORDINARY  COURTS— SPECIAL  ACTS. 


CHAPTER  I.— ALIMENT  AND  LAW-BURROWS. 

45  &  46  Vict,  c.  42. — An  ACT  to  amend  the  law  relating  to 
Civil  Imprisonment  in  Scotland. — 18th  August,  1882. 

Bb  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : — 

1.  [Siort  title,] — ^This  Act  may  be  cited  for  all  purposes  as  the  Civil 
Imprisonment  (Scotland)  Act,  1882. 

2.  [Commencemmt  of  ulet.]— This  Act  shalljcome  into  operation  on  the 
first  day  of  October  one  thousand  eight  hundred  and  eighty-two,  which 
date  is  hereinafter  referred  to  as  the  commencement  of  this  Act. 

3.  [ImprUonment  for  oUvmentary  debts.] — From  and  after  the  commence, 
ment  of  this  Act  no  person  shall,  except  as  hereinafter  provided,  be  appre- 
hended or  imprisoned  on  account  of  his  failure  to  pay  any  sum  or  suma 
decerned  for  aliment 

4.  [Potoer  to  imprison  for  wilful  faUvre  to  obey  decree  for  alimentary  debt] — 
Subject  to  the  provisions  hereinafter  contained,  any  Sheriff  or  Sheriff- 
Substitute  may  commit  to  prison  for  a  period  not  exceeding  six  weeks,  or 
until  payment  of  the  sum  or  sums  of  aliment,  and  expenses  of  process 
decerned  for,  or  such  instalment  or  instalments  thereof  as  the  Sheriff  or 
Sheriff-Substitute  may  appoint,  or  until  the  creditor  is  otherwise  satisfied, 
any  person  who  wilfully  fails  to  pay  within  the  days  of  charge  any  sum  or 
sums  of  aliment,  together  with  the  expenses  of  process,  for  which  decree 
has  been  pronounced  against  him  by  any  competent  Court ;  provided — 

(1.)  That  the  warrant  to  commit  to  prison  may  be  applied  for  by  the 

creditor  in  the  sum  or  sums  decerned  for  without  any  concurrence : 

(2.)  That  the  application  shall  be  disposed  of  summarily,  and  without 

any  written  pleading^. 

2Z 


7  VI  ;&::i:r.AJt7 


TuA  lit:  itel:;r»  «i  -Mr  muZ.  i^  ir^s^nmst  t* 


::u**>r.f  «  "a*  rtiir?-^  :r  Su*r::f-5'i.''iKin:x   '    ~ 


'/  lk»l*;K  V.  pfcT  fsuft  ai>2  aua^asztssSM,  be  ssrnaco&d  fcr  a  kneer  poiod 
tLift  AX  W'bdu  3k  all  at  tirfk  bL«t:asir«  </  :bfr  raizizsz  azi^^.Tirr  or  assbxitieiaff 
m.f  'Afc  pw>A  'xt:.  vjiacivo,  <L*crxt,  cccssj,  cr  l^srei,  i&  icfpcd  of  kk  €nl- 
•7*;  t/>  y^r  iLf:  ra>9i  az>i  aoMflnux^  d^zie  ff7  acj  cofr  jcoc;  widkoot  prefiidiBe 
Uf  ar.r  'A/^^T  <£t1I  ri^hu  acd  rtrnfAy^M  ox^y^jo^  tc  d>e  imdnz  aasharitT. 

<»«  [fmfrisrmwumi  i%  lam-lmmwt,  ^}—hk  cfder  to  amend  tke  Isv  in 
f*y»f'i  U>   irfiprw/niiMnt  in  the  {imccai  <4  hm-hartcm^^  dtt  foDovmg 
yr'/r,xl//nM  *\^\  hare  efT^  ;  (thai  i§  to  aar)— 
n./  It  *K^']  iy>t  >j^  eovnpetent  to  isFse  ktten  of  lav-barrow  mider  tfte 

r ;/7i^  in  t}i«  0>iut  cf  S««fdon  or  Coort  of  Jx^dciarj  z 
^%f  Vyni  an  9i^f\tV.f:zlym.  ffjr  Uw-bmrowi  being  presented,  the  Shcfiff 
4^  Hh^ff-«Srj>/>r:iti2teor  Joetioe  of  the  Peace  ahaD  immediatelT,  and 
with^/at  taking  the  cath  <4  the  applicant,  order  the  petitian  to  he 
mrftA  npr/n  th«  penon  complained  against,  and  shall  at  the 
tinv;  grant  warrant  to  both  parties  to  dte  witneases : 
(t.)  At  th«  di<H  of  proof  appointed,  or  at  anj  ndjonnied  diet»  the 

cati//n  uliall  be  dijipcaed  of  sanunanlj  under  the  proTiaonB  of  the 
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Summary  JnrisdictioiL  Acts,  and  without  any  written  pleadings 
or  record  of  the  evidence  being  kept)  and  expenses  maybe  awarded 
agdnst  either  party  if  and  as  it  shall  seem  just : 

(4.)  In  every  application  for  law-burrows  the  parties  shall  be  competent 
witnesses,  and  the  Sherifif,  or  Sheriff-Substitute,  or  Justice  of  the 
Peace,  may  grant  the  prayer  of  the  petition  upon  the  sworn 
testimony  of  one  credible  witness,  although  such  witness  may 
be  a  party : 

(5.)  In  the  event  of  the  SheriJQ^  or  Sheriff-Substitute,  or  Justice  of 
the  Peace,  ordering  caution  to  be  found,  the  amount  of  caution 
shall  be  in  his  discretion : 

(6.)  The  Sheriff,  or  Sheriff-Substitute,  or  Justice  of  the  Peace,  may,  in  the 
event  of  his  ordering  caution  to  be  found,  further  order  that  the 
party  complained  against  shall,  failing  his  finding  caution,  be 
imprisoned  for  a  period  not  exceeding  six  months,  if  the  order  be 
made  by  a  Sheriff  or  Sheriff-Substitute,  and  not  exceeding 
fourteen  days,  if  the  order  be  made  by  a  Justice  of  the  Peace: 

(7.)  It  shall  be  in  the  power  of  the  Sheriff,  or  Sheriff-Substitute,  or 
Justice  of  the  Peace  to  order  the  party  complained  against  to 
grant  his  own  bond  without  caution  for  duly  implementing  the 
terms  of  the  order,  and  failing  such  bond  being  granted  within 
the  time  limited  by  the  order,  such  order  may  further  direct 
that  the  party  failing  shall  be  imprisoned  for  such  periods  as 
aforesaid: 

(8.)  The  applicant  shall  not  be  bound  to  aliment  or  contribute  to  the 
aliment  of  the  person  complained  against  when  incarcerated ;  but 
the  person  so  incarcerated  shcdl  be  subject  to  the  enactments  and 
rules  as  to  maintenance,  work,  discipline,  and  otherwise, 
applicable  to  the  class  of  prisoners  committed  for  contempt  of 
Court : 

Provided  always,  that  except  in  so  far  as  expressly  altered  by  this  sectidn, 
nothing  in  this  Act  shall  affect  the  existing  law  and  practice  in  regard  to 
the  process  of  law-burrows. 

7.  [DUeharge  of  penons  in  custody  at  ihs  commencetMnt  of  this  Act.}—' 
Where  any  person  is  at  the  commencement  of  this  Act  in  custody  under 
a  warrant  of  imprisonment  or  other  process  in  any  case  in  which  he 
would  not  be  liable  to  be  apprehended  or  imprisoned  or  detained  in 
custody  after  the  commencement  of  this  Act,  such  person  shall,  within 
twelve  hours  after  the  commencement  of  this  Act,  be  discharged  from  such 
custody ;  but  his  apprehension,  imprisonment,  or  dischaige  shall  not  affect 
the  other  rights  or  remedies  of  any  creditor  or  other  person  in  respect  of 
any  debt,  claim,  or  demand  against  him. 

8.  [Amendment  of  law  as  to  aliment  of  civil  prisoners.y-'Wii^i  respect  to 
the  alimenting  of  civil  prisoners  entitled  to  aliment,  the  following 
provision  shall  have  effect ;  (that  is  to  say) — 
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The  gaoler  or  otiier  person  in  whose  liands  the  sum  of  ten  ahillings  shall 

have  been  deposited,  in  terms  of  the  act  sixth  Qeorge  the  Fourth,  chapter 

sixty-two,  as  a  means  of  and  security  for  the  aliment  of  any  civil 

prisoner,  shall,  as  from  the  date  of  his  imprisonment^  pay  out  of  the 

same  the  aliment  of  the  said  prisoner  at  the  rate  of  not  exceeding  one 

shilling  per  diem :  Provided  that,  if  such  prisoner  shall  not  apply  for 

or  shall  not  be  found  entitled  to  aliment^  any  sum  expended  under 

this  sub-section  shall  be  a  debt  due  by  him  to  the  incarcerating 

creditor. 

9.  [Congtruaion  of  Act,  43  SU  Viet.  c.  34;  44  dt  45  VicL  c  22.]— This 

Act  shall  be  read  and  construed  together  with  the  Debtors  (Scotland) 

Act^  1880|  and  the  Bankruptcy  and  Oessio  (Scotland)  Act,  1881. 


CHAPTER  II.— CONJUGAL  RIGHTS  ACTS. 

24  &  25  Vict  c.  86. — An  ACT  to  amend  the  Law  regarding 
Conjugal  Bights  in  Scotland. — 6th  August,  1861. 

Whbbsas  it  is  expedient  to  amend  the  law  of  Scotland  relating  to  Husband 
and  Wife  :  Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal^ 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same  as  follows : — 

1.  [A  wife  duerted  by  her  husband  may  apply  for  an  order  to  protect 
property  which  she  has  or  may  acquire  by  her  own  indtutry,  or  which  she  moff 
suaeed  to.] — ^A  wife  deserted  by  her  husband  may,  at  any  time  after  sucb 
desertion,  apply  by  petition  to  any  Lord  Ordinary  of  the  Court  of  Session, 
or  in  the  time  of  vacation  to  the  Lord  Ordinary  on  the  Bills  for  an  oider 
to  protect  property  which  she  has  acquired  or  may  acquire  by  her  own 
industry  after  such  desertion,  and  property  which  she  has  succeeded  to  or 
may  succeed  to,  or  acquire  right  to  after  such  desertion,  against  her 
husband  or  his  creditors,  or  any  person  claiming  in  or  through  his  right ; 
and  the  Lord  Ordinary  shall  appoint  such  petition  to  be  intimated  in  the 
minute-book  of  the  Court  of  Session,  and  to  be  served  upon  the  husband ; 
and  the  husband,  or  any  creditor  of  the  husband,  or  any  other  person 
5*lftiming  in  or  through  his  right,  shall  be  entitled  to  lodge  answers  to  the 
said  petition,  and  if  the  husband  be  furth  of  Scotland  the  petition  shall 
be  executed  edictally  against  him  on  an  inducise  of  twenty-one  days ;  and 
upon  considering  such  petition  the  Lord  Ordinary  shall  require  evidence 
of  such  desertion,  and  on  being  satisfied  thereof  pronounce  an  interlocutor 
giving  to  the  wife  protection  of  her  property  as  aforesaid  against  the 
husband  and  all  creditors  or  persona  claiming  under  or  through  him  ;  and 
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if  answers  be  lodged  to  the  said  petition,  the  Lord  Ordinary  may,  on 
considering  the  same,  and,  if  he  consider  it  necessary,  after  hearing  parties, 
allow  a  proof  to  them  of  their  respective  averments,  which  proof  he  shall 
take  himself,  and  either  write  the  evidence  with  his  own  hand,  in  which 
case  it  shall  be  read  over  to  the  witness  by  the  jndge,  and  signed  by  the 
witness,  if  he  can  write,  or  the  Lord  Ordinary  shall  record  l^e  evidence 
by  dictating  it  to  a  clerk,  in  which  case  it  shall,  when  taken  down,  be 
read  over  and  signed  as  above ;  or  the  Lord  Ordinary  shall  cause  the 
evidence  to  be  taken  down  and  recorded  by  a  writer  skilled  in  shorthand 
writing  in  manner  after-mentioned,  and  it  shall  be  competent  to  the  Lord 
Ordinary,  on  special  cause  shown,  instead  of  taking  such  proof  to  grant 
a  commission  to  take  said  proof  elsewhere  than  in  Edinburghy  in  which 
case  he  may  pronounce  an  interlocutor  setting  forth  such  special  cause,  and 
granting  commission  to  take  such  proof,  and  if  satisfied  after  proof  of  the 
fact  of  such  desertion,  and  that  the  same  was  without  reasonable  cause,  he 
shall  pronounce  an  interlocutor  giving  to  the  wife  protection  as  aforesaid, 
and  he  shall  appoint  intimation  of  the  said  interlocutor  having  been 
pronounced  to  be  made  in  one  or  more  newspapers  published  within  the 
county  within  which  the  wife  is  resident^  or  in  such  other  newspapers  as 
the  Lord  Ordinary  may  appoint 

2.  [Htuhand  or  crediioT  may  apply  hy  'petition  for  recoZZ  of  ofder.l — 
It  shall  be  lawful  for  the  husband,  or  any  creditor  or  other  person  claiming 
in  or  through  his  right,  if  such  creditor,  husband,  or  other  person  have 
i^ot  lodged  answers  as  aforesaid,  to  apply  by  petition  to  the  Lord  Ordinary 
by  whom  such  order  was  made  for  the  recall  thereof;  and  the  Lord 
Ordinary  shall  appoint  such  petition  to  be  answered  by  the  wife,  and  there* 
after  dispose  of  the  application  as  he  shall  think  just ;  but  such  recall  shall 
not  affect  any  right  or  interest  onerously  and  honafidt  acquired  by  any  third 
party  from  the  wife  before  said  recall ;  and  the  Lord  Ordinary  shall  direct 
that  publication  of  his  interlocutor  be  made  in  manner  hereinbefore 
provided. 

3.  {ImJterlocuJtorB  may  he  reviewed.  How  long  order  of  protection  to 
contintu  operative.  No  action  of  adherence  competent  while  order  evheiste.] 
— All  interlocutors  of  the  said  Lord  Ordinary  may  be  brought  under 
review  of  either  division  of  the  Court  of  Session,  by  lodging  and  boxing 
within  twenty-one  days  after  the  pronouncing  of  such  interlocutors,  if  in 
session ;  and  if  the  said  twenty-one  days  shall  expire  during  vacation,  by 
lodging  in  the  Bill  Chamber  a  reclaiming  note  and  boxing  the  same  at 
the  first  box-day  after  the  expiry  of  the  said  twenty-one  days :  Provided 
always,  that,  notwithstanding  such  reclaiming  note,  the  interlocutor  of 
the  Lord  Ordinary  granting  protection  shall  take  effect  when  intimated  aa 
aforesaid,  unless  the  Lord  Ordinary,  either  at  the  time  of  the  pronouncing 
thereof  or  within  forty-eight  hours  thereafter,  order  that  his  interlocutor 
shall  not  take  effect  till  the  advising  of  the  reclaiming  note,  or  such  other 
period  as  he  may  think  fit;  and  such  order  of  protection  shall',  where 
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there  has  been  appearance  by  the  husband,  continue  operative  until  such 
time  as  the  wife  shall  again  cohabit  with  her  husband,  or  until  the  Lord 
Ordinary,  upon  a  petition  by  the  husband,  shall  be  satisfied  that  he  has 
ceased  from  his  desertion,  and  cohabits  with  his  wife;  and  the  Lord 
Ordinary  may  require  him  to  find  security  for  such  period  as  he  may  be 
appointed,  that  he  shall  continue  to  cohabit  with  her ;  and  upon  the  Lord 
Ordinary  being  so  satisfied,  and  security  foimd,  if  required,  he  shall  recall 
the  order  of  protection ;  but  such  recall  shall  not  affect  any  right  or  interest 
acquired  by  the  wife  while  the  said  order  subsisted,  which  right  and 
interest  shall  remain  vested  in  her,  exclusive  of  her  husband's  ju<  marUi 
or  right  of  administration;  nor  shall  it  affect  any  right  or  interest 
acquired  by  a  third  party  during  such  period,  or  any  thifd  party  through 
or  from  her,  while  the  said  order  subsisted;  and  until  such  order  be 
recalled  it  shall  not  be  competent  for  the  husband  to  institute  an  action 
of  adherence  against  his  wife ;  and  the  Lord  Ordinary  shall  direct  that 
publication  of  its  recall  be  made  in  manner  hereinbefore  provided* 

4.  [After  interlocutor  of  protection  is  pronouncedy  property  of  wife 
to  belong  to  Ker  ae  if  uwrnarried,"] — ^After  an  interlocutor  of  protection 
is  pronounced  and  duly  intimated,  the  property  of  the  wife  as  aforesaid 
shall  belong  to  her  as  if  she  were  unmarried :  Provided  always,  that  such 
protection  shall  not  extend  to  property  acquired  by  the  wife  of  which  the 
husband  or  his  assignee  or  disponee  has  before  the  date  of  presenting  said 
petition  obtained  full  and  complete  lawful  possession,  nor  shall  such 
protection  affect  the  right  of  any  creditor  of  the  husband  over  property 
which  he  has  before  the  date  thereof  duly  attached  by  arrestment,  followed 
by  a  decree  of  forthcoming,  or  which  such  creditor  has  before  the  said  date 
duly  poinded,  and  of  which  he  has  carried  through  and  reported  a  sale. 

5.  [Order  of  protection  to  have  effect  of  decree  of  ieparationJ] — If  any  such 
order  of  protection  be  made  and  intimated,  it  shall  have  the  effect  of  a 
decree  of  separation  a  mensd  et  thoro  in  regard  to  the  property,  rights,  and 
obligations  of  the  husband  and  of  the  wife,  and  in  regard  to  the  wife's  capacity 
to  sue  and  be  sued. 

6.  [In  COM  of  separaHon  ihe  property  of  the  vnfe  to  belong  to  her  exeUuiveily 
of  the  jus  mariti  and  right  of  administration  y  also  for  purposes  of  contract 
and  suing,"] — After  a  decree  of  separation  a  mensd  et  thoro  obtained  at  the 
instance  of  the  wife,  all  property  which  she  may  acquire,  or  which  may 
come  to  or  devolve  upon  her,  shall  be  held  and  considered  as  property 
belonging  to  her,  in  reference  to  which  the  jus  mariti  and  husband's  right 
of  administration  are  excluded,  and  such  property  may  be  disposed  of  by 
her  in  all  respects  as  if  she  were  unmarried,  and  on  her  decease  the  same 
shall,  in  case  she  shall  die  intestate,  pass  to  her  heirs  and  representatives, 
in  like  manner  as  if  her  husband  had  been  then  dead ;  provided  that  if 
any  such  wife  should  again  cohabit  with  her  husband  all  such  property  as 
she  may  be  entitled  to  when  such  cohabitation  shall  take  place  shall  be 
held  to  her  separate  use,  and  the  jus  mariti  and  right  of  administration  of 
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her  husband  shall  be  excluded  in  reference  thereto,  subject,  however,  to 
any  agreement  in  writing  made  between  herself  and  her  husband :  and 
the  wife  shall,  while  so  separate,  be  capable  of  entering  into  obligationS| 
and  be  liable  for  wrongs  and  injuries,  and  be  capable  of  suing  and  being 
sued,  as  if  she  were  not  married ;  and  her  husband  shall  not  be  liable  in 
respect  of  any  obligation  or  contract  she  may  have  entered  into,  or  for  any 
wrongful  act  or  omission  by  her,  or  for  any  costs  she  may  incur  as  pursuer 
or  defender  of  any  action,  after  the  date  of  such  decree  of  separation  and 
during  the  subsistence  thereof ;  provided  that  where  upon  any  such  separa- 
tion aliment  has  been  decreed  or  ordered  to  be  paid  to  the  wife  and  the 
same  shall  not  be  duly  paid  by  the  husband,  he  shall  be  liable  for  neces- 
saries supplied  for  her  use. 


87  &  38  Vict.  c.  31. — ^An  ACT  to  amend  the  Conjugal  Rights 
(Scotland)  Amendment  Act,  1861.— 16th  July,  1874. 

Whebeab  an  Act  was  passed  in  the  twenty-fourth  and  twenty-fifth  years  of 
the  reign  of  Her  present  Majesty  (24  &  25  Vict  c.  86),  intituled  An  Act  to 
amend  the  Law  regarding  Conjugal  Bights  in  Scotland  : 

And  whereas  the  expense  of  procedure  under  that  Act  prevents  many 
persons  from  availing  themselves  of  its  benefits,  and  it  is  desirable  to  amend 
the  same  :  Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Conmions,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same. 

1.  [DefinUion  of  '' Sheriff:'}— The  word  "Sheriff"  shall  include  Sheriff- 
Substitute. 

2.  [Sheriff's  jurisdiction  extended  to  applicaiions  for  orders  to  protect 
property  of  deserted  wvoes  and  for  the  recall  of  such  orders,'\ — The  Sheriffs  of 
counties  in  Scotland  shall  have  all  jurisdictions,  powers,  and  authorities 
necessary  for  hBaring,  trying,  and  determining  applications  by  wives 
deserted  by  their  husbands  for  orders  to  protect  property  that  they  have 
acquired  or  may  acquire  by  their  own  industry  after  such  desertion,  and 
property  which  they  have  succeeded  to  or  may  succeed  to  or  acquire  right 
to  after  such  desertion,  against  their  husbands  or  creditors  of  their  husbands 
or  any  persons  claiming  in  or  through  the  rights  of  their  husbands,  and 
applications  by  the  husbands  of  such  wives,  their  creditors,  or  others 
claiming  in  or  through  the  rights  of  such  husbands  for  the  recall  of  such 
orders  :  Provided  as  follows  : — 

(1.)  All  such  applications  in  the  Sheriff-Court  shall  be  made  by  petition 
in  common  form,  and,  subject  to  any  orders  and  regulations 
which  the  Court  of  Session  are  hereby  authorised  to  make  from 
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time  to  time  at  to  prooedine  in  Boch  applicatioiUi  the  piooediixe 
in  every  such  petition,  including  the  procedure  in  appeak  taken, 
therein  within  the  Sheriff  Court  or  to  the  Court  of  Seasion,  ehally 
as  nearly  as  may  be,  be  the  same  as  in  an  ordinary  action  in  the 
Sheriff  Court : 

(S.)  The  conditiona  on  which  orders  to  protect  property  as  aforesaid 
may  be  granted  or  recalled  in  the  Sheriff  Court  shall  be  the 
same  as  those  on  which  such  orders  may  be  granted  or  recalled 
in  the  Court  of  Session.  The  provisions  of  the  recited  Act 
relating  to  the  intimation  of  interlocutors  granting  or  recalling 
such  orders  in  the  Court  of  Session  shall  apply  to  the  intimation 
of  such  interlocutors  when  pronounced  in  the  Sheriff  Court ;  and 
the  effects  of  the  grant  or  recall  of  any  such  order  duly  intimated 
shall  be  the  same  when  made  in  the  Sheriff  Court  as  when  made 
in  the  Court  of  Session : 

(3^)  An  application  for  the  recall  of  any  such  order  to  protect  property 
granted  in  a  Sheriff  Conrt  shall  be  competent  only  when  made  in 
the  Sheriff  Court  to  whose  jurisdiction  the  deserted  wife  is  for  the 
time  amenable,  or  in  the  Court  of  Session. 

It  shall  be  the  duty  of  the  clerk  of  the  Court  in  which  any 
such  order  was  granted  to  transmit  the  process  in  which  it  was 
granted  to  any  other  Court  on  receiving  written  notice  from  a 
clerk  thereof  of  the  dependence  therein  of  an  application  for  the 
recall  of  such  order : 

(4.)  It  shall  not  be  necessary  to  print  the  petition,  answer,  or  evidence  in 
order  to  the  disposal  by  tiie  Court  of  Session  of  any  appeal  taken 
thereto  from  a  Sheriff  Court  in  any  application  by  this  Act  made 
competent  in  the  Sheriff  Court : 

(5.)  Any  warrant  of  citation  granted  by  a  Sheriff  in  any  such  application 
may,  when  necessary,  be  executed  edictally  (without  the  concur- 
rence or  authority  of  the  Court  of  Session)  by  delivery  of  a  copy 
thereof  at  the  office  of  the  keeper  of  edictal  citations  according  to 
the  mode  established  by  the  Act  passed  in  the  sixth  year  of  the 
reign  of  His  Miyesty  King  George  the  Fourth,  chapter  one  hun- 
dred and  twenty,  in  regard  to  the  execution  edictally  of  citations 
on  warrants  of  the  Court  of  Session,  dated  the  twenty-fourth  day 
of  December,  one  thousand  eight  hundred  and  thirty-eight,  and 
by  sending  a  copy  thereof  by  post  to  the  last  known  address  of  the 
person  to  be  cited. 

The  keeper  of  edictal  citations  or  his  clerk  shall  r^;ister  an 
abstract  of  every  such  copy  so  delivered,  in  the  record  for  edictal 
citations  by  virtue  of  letters  of  supplement  to  persons  furth  of 
Scotland  to  appear  before  any  of  the  inferior  Courts  of  Soot- 
land  ;  and  such  abstract  shiJl  exhibit  such  particulars  .as  are 
required  to  be  exhibited  in  an  abstract  of  any  copy  citation 
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by  law  appointed  to  be  made  or  r^iistered  hj  the  said  keeper 
or  bis  clerk. 
3.  [Short  tUle.] — This  Act  may  be  cited  as  the  Conjugal  Bights  (Scotland) 
Amendment  Act,  1874. 


CHAP.  Ill,— EMPLOYERS  AND  WORKMEN  ACT. 

38  &  89  Vict.  c.  90.— An  ACT  to  enlarge  the  Powers  of  County 
Courts  in  respect  of  disputes  between  Employers  and 
Workmen,  and  to  give  other  Courts  a  limited  civil 
jurisdiction  in  respect  of  such  dispute& — 13th  August, 
1875. 

Bb  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : — 

PreHminary, 

1.  [Short  title.'} — This  Act  may  be  cited  as  the  Employers  and  Workmen 
Act,  1876. 

2.  [Commencement  of  Act,"} — ^This  Act,  except  so  far  as  it  authorises  any 
rules  to  be  made  or  other  thing  to  be  done  at  any  time  after  the  passing  of 
this  Act,  shall  come  into  operation  on  the  first  day  of  September  one  thou- 
sand eight  hundred  and  seventy-five. 

Pabt  L 

Juriedidion — Jurisdiction  of  CowUy  Court 

3.  [Power  of  County  Court  as  to  ordering  of  paym,ent  of  money  eei-off^  and 
reeeiteion  of  contract  and  taking  Mcur%.]— In  any  proceeding  before  a  County 
Court  in  relation  to  any  dispute  between  an  employer  and  a  workman 
arising  out  of  or  incidental  to  their  relation  as  such  (which  dispute  is  here- 
inafter referred  to  as  a  dispute  under  this  Act)  the  Court  may,  in  addition 
to  any  jurisdiction  it  might  have  exercised  if  this  Act  had  not  passed^ 
exercise  all  or  any  of  the  following  powers  ;  that  is  to  say — 

(I.)  It  may  adjust  and  set  off  the  one  against  the  other  all  such  claims  on 
the  part  either  of  the  employer  or  of  the  workman,  arising  out  of 
or  incidental  to  the  relation  between  them,  as  the  Court  may  find 
to  be  subsisting,  whether  such  claims  are  liquidated  or  unliqui- 
dated, and  are  for  wages,  damages,  or  otherwise ;  and, 

(fi.)  If^  having  regard  to  all  the  drcxmistances  of  the  case,  it  thinks  it  just 
to  do  so,  it  may  rescind  any  contract  between  the  employer  and 
the  workman  upon  such  terms  as  to  the  apportionment  of  wages 
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or  damages^  or  other  sums  due  thereunder,  and  as  to  the  payment 
of  wages  or  damages,  or  other  sums  due,  as  it  thinks  just ;  and, 
(3.)  Where  t^e  Court  might  otherwise  award  damages  for  anj  breach  of 
contract  it  may,  if  the  defendant  be  willing  to  give  security  to  the 
satisfaction  of  the  Court  for  the  performance  by  him  of  so  much  of 
his  contract  as  remains  unpeiformed,  with  the  consent  of  the 
plaintiff,  accept  such  security,  and  order  performance  of  the 
contract  accordingly,  in  place  either  of  the  whole  of  the  damages 
which  would  otherwise  have  been  awarded,  or  some  part  of  such 
damages. 

The  security  shall  be  an  undertaking  by  the  defendant  and  one 
or  more  surety  or  sureties  that  the  defendant  will  perform  his 
contract,  subject  on  non-performance  to  the  payment  of  a  sum  to 
be  specified  in  the  undertaking. 

Any  sum  paid  by  a  surety  on  behalf  of  a  defendant  in  respect 
of  a  security  under  this  Ac^  together  with  all  costs  incurred  by 
such  surety  in  respect  of  such  security,  shall  be  deemed  to  be  a 
debt  due  to  him  from  the  defendant ;  and  where  such  security  has 
been  given  in  or  imder  the  direction  of  a  Court  of  sxmmiary  juris- 
diction, that  Court  may  order  payment  to  the  surety  of  the  sum 
which  has  so  become  due  to  him  from  the  defendant 

Court  of  SufMnary  JuriBdiction, 

4.  [Jurisdiction  of  Justices  in  disputes  between  employers  and  vwhmenJ] 
— A  dispute  under  this  Act  between  an  employer  and  a  workman  may  be 
heard  and  determined  by  a  Court  of  summary  jurisdiction,  and  such  Court 
for  the  purposes  of  this  Act  shall  be  deemed  to  be  a  Court  of  civil  juris- 
diction, and  in  a  proceeding  in  relation  to  any  such  dispute  the  Court  may 
order  paym^t  of  any  sum  which  it  may  find  to  be  due  as  wages,  or  dam- 
ages, or  otherwise,  and  may  exercise  all  or  any  of  the  powers  by  this  Act 
conferred  on  a  County  Court :  Provided  that  in  any  proceeding  in  relation 
to  any  such  dispute  the  Court  of  summary  jurisdiction — 

(1.)  Shall  not  exercise  any  jurisdiction  where  the  amount  claimed 

exceeds  ten  pounds ;  and, 
(2.)  Shall  not  make  an  order  for  the  payment  of  any  sum  exceeding 

ten  pounds,  exclusive  of  the  cost  incurred  in  the  case ;  and, 
(d.)  Shall  not  require  security  to  an  amount  exceeding  ten  pounds 

from  any  defendant  or  his  surety  or  sureties. 

5.  [Jurisdiction  of  Justices  in  disputes  between  masters  and  apprmUices,'] 
— Any  dispute  between  an  apprentice  to  whom  this  Act  applies  and  hia 
mast^,  arising  out  of  or  incidental  to  their  relation  as  such  (which  dispute 
is  hereinafter  referred  to  as  a  dispute  under  this  Act),  may  be  heard  and 
determined  by  a  Court  of  summary  jurisdiction. 

6.  [PoiMTf  of  Justices  in  respect  of  apprsntices.}--loL  a  proceeding  before 
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a  Court  of  siunmary  jurisdiction  in  relation  to  a  dispute  under  this  Act 
between  a  master  and  an  apprentice  the  Court  shall  have  the  same  powers 
as  if  the  dispute  were  between  an  employer  and  a  workman^  and  the 
master  were  the  employer  and  the  apprentice  the  workman,  and  the  instru- 
ment of  apprenticeship  a  contract  between  an  employer  and  a  workmaUi 
and  shall  also  have  the  following  powers  : — 

(1.)  It  may  make  an  order  directing  the  apprentice  to  perform  his 

duties  under  the  apprenticeship ;  and, 
(2.)  If  it  rescinds  the  instrument  of  apprenticeship  it  may,  if  it  thinks 
it  just  so  to  do,  order  the  whole  or  any  partof  the  premium 
paid  on  the  binding  of  the  apprentice  to  be  repaid. 
Where  an  order  is  made  directing  an  apprentice  to  perform  his  duties 
under  the  apprenticeship,  the  Court  may,  from  time  to  time,  if  satisfied 
after  the  expiration  of  not  less  than  one  month  from  the  date  of  the  order 
that  the  apprentice  has  failed  to  comply  therewith,  order  him  to  be  im- 
prisoned for  a  period  not  exceeding  fourteen  days. 

7.  [Order  agaitut  surety  of  appreniieey  and  jxnoer  to  friend  of  apprentice 
to  give  eecurity.} — In  a  proceeding  before  a  Court  of  summary  jurisdiction 
in  relation  to  a  dispute  under  this  Act  between  a  master  and  an  appren- 
tice, if  there  is  any  person  liable  under  the  instrument  of  apprenticeship 
for  the  good  conduct  of  the  apprentice,  that  person  may,  if  the  Court  so 
direct,  be  summoned  in  like  manner  as  if  he  were  the  defendant  in  such 
proceeding  to  attend  on  the  hearing  of  the  proceeding,  and  the  Court  may, 
in  addition  to  or  in  substitution  for  any  order  which  the  Court  is  autho- 
rised to  make  against  the  apprentice,  order  the  person  so  summoned  to 
pay  damages  for  any  breach  of  the  contract  of  apprenticeship  to  an  amount 
not  exceeding  the  limit  (if  any)  to  which  he  is  liable  under  the  instrument 
of  apprenticeship. 

The  Court  may,  if  the  person  so  summoned,  or  any  other  person,  is 
willing  to  give  security  to  the  satisfaction  of  the  Court  for  the  performance 
by  the  apprentice  of  his  contract  of  apprenticeship,  accept  such  security 
instead  of  or  in  mitigation  of  any  punishment  which  it  is  authorised  to 
nflict  upon  the  apprentice. 

PART  11. 
Procedure. 

8.  [Mode  of  giving  secwrUyJ] — A  person  may  give  security  under  this 
Act  in  a  county  Court  or  Court  of  summary  jurisdiction  by  an  oral  or 
written  acknowledgment  in  or  under  the  direction  of  the  Court  of  the 
undertaking  or  condition  by  which  and  the  sum  for  which  he  is  bound, 
in  such  manner  and  form  as  may  be  prescribed  by  any  rule  for  the  time 
being  in  force,  and  in  any  case  where  security  is  so  given,  the  Court  in  or 
under  the  direction  of  which  it  is  given  may  order  payment  of  any  sum 
which  may  become  due  in  pursuance  of  such  security^ 
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The  Lord  Chancellor  may  at  any  time  after  the  pasaing  of  this  Act, 
and  from  time  to  time,  make,  and  when  made  rescind,  alter,  and  add  to, 
rales  with  respect  to  giving  security  under  this  Act 

.9.  [SuT/vmary  proceedirigB.} — Any  dispute  or  matter  in  respect  of  which 
jurisdiction  is  given  by  this  Act  to  a  Court  of  summary  jurisdiction  ahall 
be  deemed  to  be  a  matter  on  which  that  Court  has  authority  by  law  to 
make  an  order  on  complaint  in  pursuance  of  the  Summary  Jurisdiction 
Act,  but  shall  not  be  deemed  to  be  a  criminal  proceeding ;  and  all  powers 
by  this  Act  conferred  on  a  Court  of  summary  jurisdiction  shall  be  deemed 
to  be  in  addition  to  and  not  in  derogation  of  any  powers  conferred  on  it 
by  the  Summazy  Jurisdiction  Act,  except  that  a  warrant  shall  not  be 
issued  under  that  Act  for  apprehending  any  person  other  than  an  appren- 
tice for  failing  to  appear  to  answer  a  complaint  in  any  proceeding  under 
this  Act,  and  that  an  order  made  by  a  Court  of  summary  jurisdiction  under 
this  Act  for  the  payment  of  any  money  shall  not  be  enforced  by  imprison- 
ment except  in  the  manner  and  under  the  conditions  by  this  Act  pro- 
vided :  and  no  goods  or  chattels  shall  be  taken  under  a  distress  ordered 
by  a  Court  of  summary  jurisdiction  which  might  not  be  taken  under  an 
execution  issued  by  a  County  Court 

A  Court  of  summary  jurisdiction  may  direct  any  sum  of  money,  for  the 
payment  of  which  it  makes  an  order  under  this  Act,  to  be  paid  by  instal- 
ments, and  may  from  time  to  time  rescind  or  vaiy  such  order. 

Any  sum  payable  by  any  person  imder  the  order  of  a  Court  of  summary 
jurisdiction  in  pursuance  of  this  Act,  [shall  be  deemed  to  be  a  debt  due  from 
him  in  pursuance  of  a  judgment  of  a  competent  Court  within  the  meaning 
of  the  fifth  section  of  the  Debtors  Act,  1869,  and  may  be  enforced  accord- 
ingly ;  and  as  r^ards  any  such  debt^  a  Court  of  summary  jurisdiction 
shall  be  deemed  to  be  a  Court  within  the  meaning  of  the  said  section. 

The  Lord  Chancellor  may  at  any  time  after  the  passing  of  this  Act  and 
from  time  to  time,  make,  and  when  made  rescind,  alter,  and  add  to,  rules 
for  carrying  into  effect  the  jurisdiction  by  this  Act  given  to  a  Court  of 
summary  jurisdiction,  and  in  particular  for  the  purpose  of  regulating  the 
costs  of  any  proceedings  in  a  Court  of  summary  jurisdiction,  with  power 
to  provide  that  the  same  shall  not  exceed  the  costs  which  would  in  a 
similar  case  be  incurred  in  a  County  Court,  and  any  rules  so  made  in  so  far 
as  they  relate  to  the  exercise  of  jurisdiction  under  the  said  fifth  section  of 
the  Debtors  Act,  1869,  shall  be  deemed  to  be  prescribed  rules  within  the 
meaning  of  the  said  section. 

Pabt  hi. 

DefitUtiaiu  and  MisceUansout. 

10.  [Ikfinitiofu—''  fFbrJbnari,"]— In  this  Act— 

The  expression  '' workman"  does  not  include  a  domestic  or  menial 
servant,  but  save  as  aforesaid,  means  any  person  who,  being  a  labourer, 
servant  in  husbandry,  journeyman,  artificer,  handicraftsman,  miner,  or 
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otherwise  engaged  in  manual  labour,  whether  under  the  age  of  twenty-one 
years  or  above  that  age,  has  entered  into  or  works  under  a  contract  with  an 
employer,  whether  the  contract  be  made  before  or  after  the  passing  of  this 
Act,  be  express  or  implied,  oral  or  in  writing,  and  be  a  contract  of  service 
or  a  contract  personally  to  execute  any  work  or  labour. 

**The  Summary  Jurisdiction   Act." — The   expression    "the    Summary 
Jurisdiction  Act"  means  the  Act  of  the  session  of  the  eleventh  and  twelfth 
years  of  the  reign  of  Her  present  Majesty,  chapter  forty-three,  intituled 
"  An  Act  to  facilitate  the  performance  of  the  duties  of  Justices  of  the  Peace 
out  of  sessions  within  England  and  Wales  with  respect  to  summary  convic- 
tions and  orders,"  inclusive  of  any  Acts  amending  the  same. 
The  expression  "  Court  of  summary  jurisdiction"  means — 
(1.)  As  respects  the  city  of  London,  the  Lord  Mayor  or  any  alderman  of 
the  said  city  sitting  at  the  Mansion  House  or  Guildhall  justice- 
room  ;  and, 
(2.)  As  respects  any  Police  Court  division  in  the  metropolitan  police 
district,  any  metropolitan  police  magistrate  sitting  at  the  Police 
Court  for  that  division  ;  and, 
(3.)  As  respects  any  city,  town,  liberty,  borough,  place,  or  district  for 
which  a  stipendiary  magistrate  is  for  the  time  being  acting,  such 
stipendiary  magistrate  sitting  at  a  Police  Court  or  other  place 
appointed  in  that  behalf ;  and, 
(4.)  Elsewhere  any  Justice  or  Justices  of  the  Peace  to  whom  jurisdiction 
is  given  by  the  Smnmary  Jurisdiction  Act :    Provided  that,  as 
respects  any  case  within  the  cognisance  of  such  Justice  or  Justices 
as  last  aforesaid,  a  complaint  under  tins  Act  shall  be  heard  and 
determined,  and  an  order  for  imprisonment  made  by  two  or  more 
Justices  of  the  Peace  in  petty  sessions  sitting  at  some  place 
appointed  for  holding  petty  sessions. 
Nothing  in  this  section  contained  shall  restrict  the  jurisdiction  of  the 
Lord  Mayor  or  any  alderman  of  the  city  of  London,  or  of  any  metropoli- 
tan police  or  stipendiary  magistrate  in  respect  of  any  act  or  jurisdiction 
which  may  now  be  done  or  exercised  by  him  out  of  Court. 

11.  [Set-off  incase  of  factory  w>rJber«.]— In  the  case  of  a  child,  young 
person,  or  woman  subject  to  the  provisions  of  the  Factory  Acts,  1833  to 
1874,  any  forfeiture  on  the  ground  of  absence  or  leaving  work  shidl  not  be 
deducted  from  or  set-off  against  a  claim  for  wages  or  other  sum  due  for  work 
done  before  such  absence  or  leaving  work,  except  to  the  amount  of  the 
damage  (if  any)  which  the  employer  may  have  sustained  by  reason  of  such 
absence  or  leaving  work. 

Applieation. 

12.  [Application  to  apprentices.] — This  Act  in  so  far  as  it  relates  to 
apprentices  shall  apply  oidy  to  an  apprentice  to  the  business  of  a  workman 
as  defined  by  this  Act  upon  whose  binding  either  no  premium  is  paid,  or 
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the  premium  (if  any)  paid  does  not  exceed  twenty-five  pounds,  and  to  an 
apprentice  bound  under  the  provisions  of  the  Acts  relating  to  the  relief  of 
the  poor. 

Saving  Cla/use. 

13.  [Saving  of  speeial  juritdidionf  and  seamen.'] — Nothing  in  this  Act 
shall  take  away  or  abridge  any  local  or  special  jurisdiction  touching 
apprentices. 

This  act  shall  not  apply  to  seamen  or  to  apprentices  to  the  sea  service. 

Part  IV. 
Application  of  Act  to  Scotland, 

14.  [Application  to  Scotland.  Definitions.'} — ^This  Act  shall  extend  to 
Scotland,  with  the  modifications  following ;  that  is  to  say, 

In  this  Act,  with  respect  to  Scotland — 
The  expression  '^  County  Court"  means  the  ordinary  Sheriff  Court  of 

the  county : 
The   expression  ''the  Court   of  summary  jurisdiction"  means  the 

Small  Debt  Court  of  the  Sheriff  of  the  county  : 
The  expression  ''Sheriff"  includes  Sheriff-Substitute  : 
The  expression  "instrument  of  apprenticeship''  means  indenture  : 
The  expression  "plaintiff"  or  "complainant"  means  pursuer  or  com- 

plainer: 
The  expression  "defendant"  includes  defender  or  respondent : 
The  expression  "the  Summary  Jurisdiction  Act"  means  the  Act  of  the 
seventh  year  of  the  reign  of  His  Majesty  King  William  the  Fourth, 
and  the  first  year  of  the  reign  of  Her  present  Majesty,  chapter  forty- 
one,  intituled  "An  Act  for  the  more  effectual  Recovery  of  Small 
Debts  in  the  Sheriff  Courts,  and  for  regulating  the  establishment  of 
Circuit  Courts  for  the  Trial  of  Small  Debt  Causes  by  the  Sheriffis  in 
Scotland,"  and  the  Acts  amending  the  same : 
The  expression  "  surety"  means  cautioner : 
This  Act  shall  be  read  and  construed  as  if  for  the  expression  "  the  Lord 
Chancellor,"  wherever  it  occurs  therein,  the  expression  "  tie  Court  of  Session 
by  Act  of  Sederunt"  were  substituted. 

All  jurisdictions,  powers,  and  authorities  necessary  for  the  purposes  of 
this  Act  are  hereby  conferred  on  Sheriffs  in  their  Ordinary  or  Small  Debt 
Courts,  as  the  case  may  be,  who  shall  have  full  power  to  mstke  any  order  on 
any  summons,  petition,  complaint,  or  other  proceeding  under  this  Act  that 
any  County  Court  or  Court  of  summary  jurisdiction  is  empowered  to  make 
on  any  complaint  or  other  proceeding  under  this  Act. 

Any  decree  or  order  pronounced  or  made  by  a  Sheriff  under  this  Act 
shall  be  enforced  in  the  same  manner  and  under  the  same  conditions  in  and 
under  which  a  decree  or  order  pronounced  or  made  by  him  in  his  Ordinaiy 
or  Small  Debt  Court,  as  the  case  may  be,  is  enforced. 
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Part  V. 
AppUcatian  of  Act  to  Ireland, 


An  ACT  OF  SEDERUNT  in  Relation  to  "  The  Employers 
and  Workmen  Act,  1875." — ^Edinburgh,  29th  January, 
1876. 

The  Lords  of  Coancil  and  Seeeion,  in  pursuance  of  the  powers  vested  in 
them  by  «  The  Employers  and  Workmen  Act,  1876"  (38  &  39  Vict  c.  90), 
enact  and  declare  : — 


1.  Thai  in  proceedhigB  under  the  Aet 
before  the  Small-Debt  Court  of  the 
Sheriff,  the  forms  set  forth  in  the 
sehednle  hereto  annexed,  or  forms  as 
near  thereto  as  ciromnitances  permit, 
shall  be  nsed ;  and  all  citations,  and 
executions  of  citation  of  parties  or  wit- 
nesses, shall  be  in  the  form,  or  as 
neariy  as  may  be,  of  those  in  Schedule 
(A)  of  the  Act  1  Vict  c  41. 

2.  In  so  far  as  the  forms  in  the 
schedule  annexed  hereto  shall  be  inap- 
plicable to  the  circumstances,  the  forms 
contained  in.  Schedule  (A)  of  the  said 
Act,  1  Yiot  c.  41,  or  as  near  thereto 
as  drcnmstances  will  permit,  shaU  be 
used 

8.  AU  causes  under  the  said  **  Em- 
ployers and  Workmen  Aot^  1875,"  and 


the  proceedings  therein,  shall  be  entered 
in  the  book  mentioned  in  §  17  of  the 
said  statute,  1  "Vict  a  41,  in  the 
same  way  as  in  other  cases  under  that 
Act;  and  the  decrees  or  orders  and 
warrants  shall  be  annexed  to  the  com- 
plaint or  summons,  and  signed  by  the 
dork. 

4.  No  notice  shall  be  required  to  be 
giyen  by  a  defender  of  any  set-off  or 
counter-claim  that  he  may  wish  to  ad- 
vance at  the  hearing  against  the  claim 
of  thepursuer. 

5.  llie  expenses  shall  be  at  the  same 
rates  as  in  the  Small-Debt  Oourt 

And  the  Lords  appoint  this  Act  to 
be  inserted  in  the  books  of  sederunt, 
and  to  be  printed  and  published  in  com- 
mon form. 

John  Imolis,  LP.D. 


SCHEDULE. 

Summons  or  Complamt. 

(Under  "  The  Employers  and  Workmen  Act,  1876.') 

A  B,  Sheriff  of  the  shire  of  ,  To 

,  officers  of  Court,  jointly  and  severally :  Whereas  it  is  humbly 
complained  to  me  by  C  D  (design  him\  punuerj  against  E  F  {design  him), 
[and  G  H,  where  cautioner  is  to  be  called  (design  him)\  defenders  That  on 
the  day  of  18  the 

pursuer  and  the  defender  entered  into  a  contract  [or  indenture  as  the  case 
may  be}  whereby  {here  state  the  nature  of  the  contract  or  indenturCf  and  the 
period  of  its  endurance] ;  That  the  defender  has  n^lected  and  refused  to 
fulfil  the  same  by  [here  staU  the  breach  ofconfyra^  complained  of] ;  Therefore 
it  ought  to  be  decerned  and  ordained  [here  set  forth  the  partievlar  remedy 
desired] ;  [and  add]  or  that  the  pursuer  shall  have  such  other  remedy  com- 
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petent  under  lihe  said  statute  in  reepect  of  the  defender^a  breach  of  contract 
aa  to  the  Court  may  seem  just^  with  expenses.  Hereford  it  is  my  will,  that 
on  sight  hereof  ye  lawfully  summon  the  said  defender  to  compear  before 
me  or  my  substitute  in  the  Ck>urt*houae  at  ,  upon  the 

day  of  at  of  the  clock,  to 

answer  at  the  pursuer^s  instance  in  the  said  matter,  with  certification  in 
case  of  failure  of  being  held  as  confessed  ;  and  that  ye  cite  witnesses 
and  havers  for  both  parties  to  compear  at  the  said  place  and  date  to 
give  evidence  in  the  said  matter  [here  insert  warrant  to  arrut^  if  desired^  im 
aetiona  with  a  pecuniary  ooncZiitum.]  Qiven  under  the  hand  of  the  Clerk  of 
Court  at  ,  the  day  of 

(Signed  by  Sherif-iAerk.) 

Decree  in  Absence. 

(Place  and  Date.) 

Decerns  in  absence  against  the  defender,  in  terms  of  the  special  con* 

elusion  of  the  summons  above  written,  and  for  the  sum  of 

of  expenses  ;  and  decerns  and  ordains  instant  execution  by  arreatment,  and 

also  execution  to  pass  hereon  by  poinding  and  sale  and  imprisonment,  if  the 

same  be  competent,  after  free  days. 

(Signed  by  Sheriff-CML) 

Order  when  CaMiion  found, 

(Place  and  Date.) 
In  respect  the  defender  has  broken  the  contract  libelled,  and  that  the 
Court  would  have  awarded  to  the  pursuer  the  sum  of  £  of 

damages,  and  that  the  defender  has  found  caution  in  terms  of  ''The 
Employers  and  Workmen  Act,  1875,"  and  that  the  pursuer  consents,  the 
Court  accepts  the  same  in  place  of  the  said  damages  [or  the 
part  thereof],  and  orders  that  the  defender  do  perform  so  much  of  his  con- 
tract as  yet  remains  unperformed,  and  finds  him  liable  [in  the  remaining 
sum  of  of  damages  and]  in  the  sum  of  of 

expenses,  and  decerns ;  and  decerns  and  ordains  instant  execution  by 
arrestment,  and  also  execution  to  pass  hereon  by  poinding  and  sale  and 
imprisonment,  if  the  same  be  competent,  after  free  days. 

(Signed  by  Sheriff-Oerk.) 

Bond  or  Enactment  of  Caution  to  be  appended  to  the  Complaint  and  Order. 

At  ,the  day  of  IS        , 

in  fulfilment  of  the  preceding  order,  compeared  G  H  (design  him\  who 
hereby  judicially  binds  himself,  his  heirs,  executors,  and  successors,  as 
cautioners  for  the  defender  E  JP,  that  the  said  defender  will  perform  eo 
much  of  the  contract  between  the  said  E  F  and  0  D  as  yet  remains  to  bo 
performed  ;  that  is  to  say  (state  vJuU  yet  remains  to  be  performsdi.  And  the 
said  G  H  and  the  said  E  F  bind  and  oblige  themaelvesi  conjunctly  and 
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severally,  to  pay  to  the  said  C  D  the  sam  of  £  in  case  the  said 

defender  fails  to  perfonn  what  he  has  herehy  undertaken  to  perform. 

{Signed  by  the  Party^  CauUoner,  and  Shiriff-CUrk.) 

Order  on  Apprentice, 

(Place  wnd  date.) 

The  Sheriff  orders  that  the  defender  B  F  do  forthwith  perform  the 

duties  he  has  contracted  to  perform  under  his  indenture  to  the  pursuer, 

and  finds  him  liable  in  of  expenses,  and  decerns ;  and  decerns 

and  ordains  instant  execution  by  arrestment,  and  also  execution  to  pass 

hereon  by  poinding  and  sale  and  imprisonment,  if  the  same  be  competent, 

after  free  days. 

(Signed  by  Sheriff-Clerk) 

Order  rescinding  Contract  of  Apprenticeship. 

(Place  and  daU,) 

The  Sheriff  adjudges  and  decerns  that  the  indenture  made  between  the 

pursuer  and  the  defender  17  J*  be  rescinded,  and  that  the  defender  [or 

pursuer]  do  pay  to  the  sum  of  ;£  ,  being  the  whole 

[or  a  part]  of  the  premium  paid  on  the  binding  of  the  defender  [or  pursuer] 

as  apprentice  to  the  pursuer  [or  defender]:  Finds  the  liable  in 

of  expenses,  and  decerns ;  and  decerns  and  ordains  instant 

execution  by  arrestment,  and  also  execution  to  pass  hereon  by  poinding 

and  sale  and  imprisonment,  if  the  same  be  competent,  after 

free  days. 

(Signed  by  Sheriff-Clerk) 

Warramt  of  Commitment  of  Apprentice, 

(Place  and  date,) 
The  Sheriff  haying  resumed  consideration  of  this  case,  and  having  con- 
sidered the  proof  adduced,  finds  that  the  defender  has  failed  to  comply  with 
the  order  of  the  day  of  :  Therefore  grants 

warrant  to  commit  the  defender  to  the  prison  of  for 

days  (not  exceeding  fowrteen),  and  grants  warrant  to  officers  of  Court  and 
the  keeper  of  said  prison  accordingly. 

(Signed  by  Sheriff-Clerk) 

Order  aceepting  Caution  for  penformanee  oflMies. 

(Place  and  date,) 

In  respect  ^  Jf  the  defender,  has  fiuled  to  perform  his  duties  under  his 

indenture,  and  that  the  Sheriff  would  have  committed  him  to  prison  for  a 

period  of  (not  exceeding  fourteen)  days,  and  in  respect  that  G  His  willing  to 

become  cautioner  to  the  amount  of  £  for  the  said  C  D  for  the 

3A 
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due  performance  by  liiin  of  his  duties,  the  Sheriff  directs  such  caution  to  be 
forthwith  given  instead  of  the  said  imprisonment :  finds  the  defender 
liable  in  of  expenses,  and  decerns  ;  and  decerns  and  ordains 

instant  execution  by  arrestment,  and  also  execution  to  pass  hereon  by  poind- 
ing and  sale  and  imprisonment,  if  the  same  be  competent  after 
free  days. 

{Sinned  by  Sheriff-Oeth) 

Bond  or  Enactment  of  Caution  for  an  Apprentice^  to  he  appended 

to  the  Complaint, 

At  ,  the  day  of  18  ,    in 

fulfilment  of  the  preceding  interlocutor.  Compeared  O  H  (design  h%m% 
who  hereby  judicially  binds  himself,  his  heirs,  executors,  and  successors 
as  cautioners  for  the  defender  E  F  {design  him)^  that  the  said  E  F  will  per- 
form the  whole  duties  that  yet  remain  to  be  performed  by  him,  under 
the  indenture  entered  into  between  him  and  C  2>,  of  date  the 
day  of  that  is  to  say  {state  v)hat  yei  remaim  to  bepesformsdi ; 

and  the  said  0  H  and  the  said  E  F  bind  and  oblige  themselves,  conjunctly 
and  severally,  to  pay  to  the  said  C  D  the  sum  of  £  ,  in  case  the  said 

defender  fails  to  perform  the  duties  yet  to  be  performed  by  him  under  said 

indenture. 

{Signed  by  the  Party^  Cavtionsr^  cmd  Sheriff-Clsrk} 


CHAPTER  IV.— JUDICIAL  FACTORS. 

12  &  13  Vict  c.  51.— An  ACT  of  Parliament  for  the  Better 
Protection  of  the  Property  of  Pupils,  Absent  Persons,  and 
Persons  under  Mental  Incapacity  in  Scotland. — 28th  July, 
1849. 

Whereas  an  Act  of  Sederunt  was  passed  by  the  Court  of  Session  in 
Scotland  on  the  thirteenth  day  of  February,  one  thousand  seven  hundred 
and  thirty,  setting  forth  that  the  Court  had  often  been  applied  to  for 
appointing  factors  on  the  estates  of  pupils  not  having  tutors,  and  of 
persons  absent  who  had  not  sufficiently  empowered  persons  to  act  for 
them,  or  who  were  under  some  incapacity  for  the  time  to  manage  their 
own  estates,  to  the  end  that  the  estates  of  such  pupils  or  persons  might 
not  suffer  in  the  meantime,  but  be  preserved  for  the  behoof  of  such  persons 
and  all  having  right  therein,  and  therefore  establishing  certain  regulationa 
in  regard  to  the  conduct  of  such  judicial  factors,  which  regulations  are 
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0till  in  force :  And  whereas  the  applications  to  the  Court  of  Seesion  for 
the  appointment  of  such  factors  have  become  very  nmnerous ;  and  it  has 
been  found  that  the  existing  regulations  and  the  present  means  of  enforcing 
them  are  imperfect  and  insufficient  for  preventing  in  many  instances  the 
occurrence  of  great  irregularity  in  the  conduct  of  such  factors,  and  in  con- 
sequence thereof  great  loss  has  resulted  to  the  funds  and  estates  under 
their  charge,  and  to  the  parties  interested  therein ;  and  it  has  therefore 
become  necessary  to  make  further  provision  in  that  behalf :  And  whereas 
it  is  also  expedient  to  make  provision  for  the  more  regular  accounting  and 
official  management  of  persons  who  shall  hereafter  be  served  as  tutor  of 
law,  or  appointed  as  tutor-dative  to  any  pupil,  or  be  served  as  curator,  or 
appointed  as  tutor-dative  to  any  insane  person  or  idiot :  May  it  therefore 
please  your  M^esty  that  it  may  be  enacted,  and  be  it  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same— 

1.  [IiUerpretaUon  of  terms  in  ikU  uid.}— That  the  following  words  and 
expressions  in  this  Act  shall  have  the  meanings  hereby  assigned  to  them, 
unless  there  be  something  in  the  subject  or  context  repugnant  to  such  con- 
struction—that is  to  say,  the  expression  '<  Judicial  Factor"  or  ''Factor" 
shall  mean  factor  loco  tutom,  factor  loco  dbsentis,  and  curator  bonds  y  the 
word  "  Tutor  **  shall  mean  any  person  who  after  the  passing  of  this  Act 
shall  be  served  tutor  of  law  to  any  pupil,  or  be  appointed  tutor-dative  to 
any  pupil  or  insane  person  or  idiot ;  the  word  ''  Curator"  shall  mean  any 
person  who  after  the  passing  of  this  Act  shall  be  served  as  curator  to  any 
insane  person  or  idiot ;  the  word  **  Accountant"  shall  mean  the  accountant 
of  the  Court  of  Session,  to  be  appointed  under  the  authority  of  this  Act ; 
the  expression  "Lord  Ordinary"  shall  mean  the  Lord  Ordinary  of  the 
Court  of  Session  discharging  the  duties  of  Junior  Lord  Ordinary  in  time 
of  session  and  the  Lord  Ordinary  on  the  Bills  in  the  time  of  vacation ;  the 
expression  "  Court  of  Session"  or  "  Court"  shall,  excepting  as  to  the  power  of 
passing  Acts  of  Sederunt,  mean  either  Division  of  the  Court  of  Session  ; 
the  word  ''Estate"  shall  include  all  property  and  funds,  and  all  rights, 
heritable  and  moveable ;  the  word  "  Lands"  shall  include  all  heritable 
subjects ;  words  used  in  the  singular  number  shall  be  held  to  include  several 
persons  or  things,  and  words  importing  the  masculine  gender  shall  extend 
and  be  applied  to  females  as  well  as  males. 

2.  IJudddai  F<Mtor  to  find  eomtion  for  duly  perfomwng  his  dtUiesJ] — 
And  be  it  enacted,  That  every  judicial  &ctor  shall,  within  such  time  after 
his  appointment  as  the  Court  shall  direct,  find  caution  for  his  duly  account- 
ing for  his  intromissions  and  management,  and  observing  and  performing 
every  duty  incumbent  upon  him  as  factor,  in  terms  of  the  rules  prescribed, 
or  to  be  prescribed,  for  the  discharge  of  his  office,  and  in  case  of  his  failure 
to  do  so  his  appointment  shall  fall ;  and  no  factor  shall  enter  upon  the 
duties  of  his  office,  nor  shall  an  extract  of  his  appointment  be  issued,  until 
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after  such  caution  is  found  and  received  as  sufficient ;  and  the  factor  shall 
extract  his  appointment  without  delay. 

3.  [Judieiai  Fad&r  to  lodge  with   the  aeeouniant  a  diHinet  rental   of 
lands  commitUd  to  his  numagemerUf  a  Ust  of  funds,  and  an  inventory  of 
moveables,  <jte.]— And  be  it  enacted,  That  every  judicial  factor  shall,  as 
soon  as  may  be  after  extracting  his  appointment,  and  within  six  months  at 
latest  from  the  date  on  which  his  bond  of  caution  shall  have  been  received, 
lodge  with  the  accountant  a  distinct  rental  of  all  lands  committed  to  his 
management,  specifying  the  rents,  revenues,  and  profits  of  such  lands,  the 
existing  leases,  and  other  rights  affecting  the  lands,  and  the  public  burdens 
and  other  burdens  thereon,  and  a  list  of  all  moneys  and  funds  belonging 
and  debts  due  to  the  estate,  specifying  the  particulars  of  each  item,  and 
the  interest  or  revenue  arising  from  the  same,  the  document  by  which  the 
same  is  vouched,  and  the  nature  and  value  of  any  security  held  for  the 
same,  and  also  an  inventory  of  any  household  furniture,  farm  stocking, 
goods  or  moveables,  including  rights  moveable,  forming  part  of  the  estate  ; 
and  he  shall,  without  delay,  after  extractii^  his  appointment,  recover  all 
writs  and  documents  of  importance  belonging  to  the  estate,  and  collect  all 
moneys  due  to  the  same  not  securely  invested,  and  use  all  reasonable 
diligence  in  ascertaining  the  exact  nature  and  amount  of  the  estate  placed 
under  his  charge;  and  he  shall  produce  all  such  writs  and  documents, 
and  information  so  obtained  by  him,  along  with  the  said  rental,  list  of 
funds,  and  inventory  to  the  accountant,  which  rental,  list  and  inventory, 
when  adjusted  and  approved  of  by  the  accountant,  shall  be  signed  by 
him  and  the  factor,  and  shall  form  a  ground  of  charge  against  the  factor ; 
and  if  at  any  time  thereafter  any  new  claims  or  property  belonging  to 
the  estate  shall  be  discovered,  the  factor  shall  report  the  same  in  his  next 
account  of  charge  and  discharge  to  the  accountant,  who  shall  make  such 
alteration  on  the  rental,  list,  and  inventory  as  may  be  thereby  rendered 
necessary. 

4.  [Factor  to  close  his  accounts  once  a^ear,  and  lodge  ihe  same  with 
accountant.'] — ^And  be  it  enacted.  That  the  factor  shall  close  his  account  of 
charge  and  discharge  once  in  every  year,  on  a  day  to  be  fixed  by  the 
accountant,  and  within  one  month  thereafter  shall  lodge  such  accotmt  in 
the  office  of  the  accountant,  with  the  vouchers*  numbered,  and  referrcd  to 
in  the  account  by  number  :  Provided  always,  that  it  shall  be  competent  for 
the  accountant,  on  cause  shown,  to  prorogate  the  time  for  lodging  such 
accoimts  and  vouchers,  but  in  no  case  shall  such  prorogation  extend  beyond 
three  months  from  the  day  fixed  for  the  closing  of  the  accounts. 

5.  [Factor  to  lodge  moneys  in  one  of  the  Banks  of  ScoUand.] — And  be  it 
enacted.  That  the  factor  shall  lodge  the  money  in  his  hands  in  some  one  of 
the  banks  in  Scotland  established  by  Act  of  Parliament  or  Royal  Charter 

*  The  lodging  of  separate  inventories  of  vonbhen,  and  of  duplicates  of  faetorial 
inventories  and  aooonnta,  is  dispensed  with  by  A.  S.,  11th  Itfaroh,  1851. 
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in  a  separate  account  or  on  deposit,  such  acqoont  or  deposit  being  in  his  own 
name  as  judicial  factor  on  the  estate ;  and  if  the  factor  shall  keep  in  his 
hands  more  than  fifty  pounds  of  money  belonging  to  the  estate  for  more 
than  ten  days,  he  shall  be  charged  with  a  sum  to  the  estate  at  the  rate  of 
twenty  pounds  per  cenJtum  per  cmnum  on  the  excess  of  the  said  sum  of 
fifty  pounds,  for  such  time  as  it  shall  be  in  his  hands  beyond  the  said  ten 
days  ;  and  unless  the  money  has  been  so  kept  from  innocent  causes,  the 
factor  shall  be  dismissed  from  his  ofGice,  and  shall  have  no  daim  for  com- 
mission. 

6.  [PendUUa  on  factor  for  mMConducLl — ^And  be  it  enacted,  That  if  the 
factor  shall  misconduct  himself,  or  fail  in  the  dischai^e  of  his  duty,  he 
shall  be  liable  to  such  fine,  and  to  the  forfeiture  of  the  whole  or  any  part 
of  his  commission,  and  to  suspension  or  removal  from  his  ofi&ce  as  factor,  and 
to  payment  of  expenses,  or  to  any  one  or  more  of  such  penalties,  as  the 
Court  in  its  discretion  shall  decide ;  and  that  oyer  and  above  such  further 
liability  as  he  may  be  subject  to,  as  accords  of  law,  in  reparation  of  any 
loss  or  damage  sustained  by  the  estate  in  consequence  of  such  misconduct  or 
failure. 

7.  [Factor  may  apply  for  special  poioers.}^  And  be  it  enacted,  That  if  at 
any  time  it  shall  appear  to  the  factor  that  there  is  a  strong  expediency  for 
granting  abatement  of  rent,  either  temporarily  or  permanently,  or  for 
renewing  or  granting  a  lease  for  a  period  of  years,  or  for  draining,  or  for 
erecting  buildings  or  fences,  or  for  otherwise  improving  the  estate  in  a 
manner  not  coming  within  the  ordinary  course  of  factorial  management,  he 
shall  report  the  same  to  the  accountant,  who  may  order  any  necessary 
inquiry,  and  shall  state  his  opinion  thereon  in  writing ;  and  such  report  and 
opinion  may  be  submitted  by  the  factor  to  the  Lord  Ordinary  with  a  note 
praying  for  the  sanction  of  the  Court  to  the  measure  proposed  ;  and  the 
Lord  Ordinary  shall,  with  or  without  further  inquiry,  report  the  matter  to 
the  Court,  who  if  they  consider  it  expedient  and  consistent  with  due  regard 
to  the  amount  of  the  estate  at  the  time,  may  sanction  the  measure,  and  the 
decision  of  the  Court  shall  be  final,  and  not  subject  to  appeal ;  and  if  the 
estate  be  held  under  entail,  it  shall  be  lawful  to  the  Court  to  authorise  the 
factor  to  take  proceedings  for  constituting  as  a  charge  against  the  future 
heirs  of  entail,  or  otherwise  recovering,  the  money  expended  in  Tuaklug  any 
improvements  upon  the  estate,  under  and  in  terms  of  an  Act  passed  in  the 
tenth  year  of  the  reign  of  His  Majesty  King  George  the  Third  (10  Geo.  III. 
c.  51),  intituled  An  Ad  to  encourage  the  vmprovemetU  of  Lands,  Tenements^ 
and  Hereditaments  in  tha/t  part  of  Great  Britain  cdUed  Scotland,  held  under 
seUUments  of  strict  entadlf  and  under  and  in  terms  of  an  Act  passed  in  the 
Session  of  Parliament  holden  in  the  eleventh  and  twelfth  years  of  the  reign 
of  Her  present  Majesty  (11  &  12  Vict  c.  36),  intituled  An  Act  for  Amend- 
ment of  the  Law  of  Entail  in  Scotland ;  but  nothing  herein  contained  shall 
be  held  as  conferring  power  on  the  Court  to  authorise  the  factor  to  build 
or  enlarge  a  mansion-house  upon  the  estate,  or  to  charge  the  estate  and 
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fature  heirs  of  entail  to  a  greater  extent  than  one-half  the  amount  with 
which  the  heir  in  posBeasion^  if  under  no  incapacity  to  act^  could  hare 
charged  the  estate  under  the  said  Acts,  or  either  of  them  ;  and  if  any  factor 
haying  charge  of  the  estate  of  any  lunatic  or  other  person  incapable  of 
Tffi>^fiftgiTig  his  own  afiEairs,  shall  deem  it  proper  for  the  comfort  or  weliaie 
of  such  person  that  the  whole  or  a  part  of  such  estate  should  be  sunk 
on  annuity,  he  shall  report  the  matter  to  the  accountant^  who  shall  state 
his  opinion  thereon  in  writing,  and  such  report  and  opinion  shall  be  sub- 
mitted by  the  factor,  with  a  note  as  aforesaid,  to  the  Lord  Ordinary,  who 
shall  report  the  matter  to  the  Court,  and  it  shall  be  in  the  power  of  the 
Court  to  sanction  the  measure,  and  the  decision  of  the  Court  shall  be  finsl 
and  not  subject  to  appeal ;  and  in  all  other  matters  in  which  special  powers 
are,  according  to  the  existing  practice,  in  use  to  be  granted  by  the  Court, 
the  Court  shall  have  power  to  grant  the  same  in  like  manner  and  fonn  as 
is  above  provided. 

8.  [Before  tpecial  powen^  Se^  granUd,  Court  to  order  nuh  inUmaitum  to 
he  made  ctt  may  he  deemed  proper,'\ — And  be  it  enacted,  That  in  all  cases  in 
which  application  shall  be  made  to  the  Lord  Ordinary  or  the  Court  by  any 
factor,  or  other  person  having  right  to  make  the  same,  for  special  powers, 
or  for  the  extraordinary  application  of  money  or  funds  or  property  belong- 
ing to  any  estate,  the  Lord  Ordinary  or  Court  shall  order  such  intimation 
to  be  made  as  may  be  deemed  proper. 

9.  [Power  to  appoint  aecourUant.'}— And  be  it  enacted,  That  it  shall  be 
lawful  for  Her  Majesty  and  her  heirs  and  successors  to  appoint  a  person 
versant  in  law  and  accounts,  to  be  called  the  Accountant  of  the  Court  of 
Session,  for  performing  the  duties  of  that  office,  with  such  yearly  salary, 
not  exceeding  six  hundred  pounds,  payable  quarterly  out  of  the  fee-fund 
established  by  this  Act,  and  with  such  accommodation  of  office  room,  or 
reasonable  allowance  for  the  same  out  of  the  said  fimd,  as  may  be  fixed  by 
the  Commissioners  of  Her  Migesty's  Treasury,  or  any  three  or  more  of 
them,  but  such  salary  shall  always  be  restricted  so  as  not  to  exceed  the 
dear  existing  proceeds  of  the  aforesaid  fee-fimd  after  deducting  all  other 
charges  thereon ;  and  the  accountant  shall  be  allowed  two  derks^  whom 
he  shall  appoint  with  a  salary  not  exceeding  two  hundred  pounds  yearly 
for  the  first,  and  one  himdred  and  fifty  pounds  yearly  for  the  aeoond, 
which  salaries  shall  also  be  paid  quarterly  out  of  the  said  fee-fund  ;  and 
the  accountant  shall  hold  no  other  official  situation  in  the  Court,  and  shall 
not,  directly  or  indirectly,  by  himself  or  any  partner,  be  engaged  in 
practice ;  and  he  shall  not,  directly  or  indirectly,  have  any  management 
of  or  intromission  with  any  money  of  any  estate  under  charge  of  the 
Court ;  provided  always  that  it  shall  be  competent  for  the  Court  or  for 
any  Lord  Ordinary  to  remit  to  the  accountant  to  examine  and  report  in 
regard  to  any  matter  depending  before  the  Court  or  such  Lord  Ordinary 
not  connected  with  his  official  duties,  and  in  which  it  shall  appear  to  the 
Court  or  such  Lord  Ordinary  that  the  report  of  an  accountant  should  be 
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obtained,  and  for  sucli  bufimess  the  accountant  shall  be  entitled  to  reason- 
able remuneration. 

10.  [Chneral  ntUvre  of  aecouwtanfi  duty.] — ^And  be  it  enacted,  That  the 
accountant  shall  superintend  generally  Uie  conduct  of  all  judicial  factors 
and  tutors  and  curators  coming  under  the  provisions  of  this  Act,  already 
appointed  or  to  be  hereafter  appointed,  and  shall  see  that  they  duly  observe 
aU  rules  and  regulations  affecting  them  for  the  time. 

11.  [To  a$9ign  a  day  for  clonng  fird  account.] — ^And  be  it  enacted. 
That  on  the  Actor's  bond  of  caution  being  received  as  sufficient,  it  shall 
be  transmitted  by  the  clerk  to  the  process  to  the  accountant,  who  shall 
forthwith  give  a  written  intimation,  dated  and  signed,  to  the  factor  or 
his  agent,  stating  that  the  bond  has  been  received,  and  assigning  the 
day  on  which  the  factor  is  to  dose  his  first  account,  being  not  less  than 
six  nor  more  than  eighteen  months  from  the  date  of  such  intimation; 
and  on  the  death  or  insolvency  of  the  cautioner  of  any  factor,  such  factor 
shall  forthwith  give  notice  in  writing  to  the  accountant  of  such  death  or 
insolvency,  and  the  accountant  shall,  as  soon  as  the  fact  shall  come  to  his 
knowledge,  by  means  of  such  notice  or  otherwise,  require  new  caution  to 
be  found. 

12.  [To  adjud  the  rental^  list,  and  in/verUory.}— And  be  it  enacted, 
That  the  accountant  shall  see  that  the  factor  lodges  a  rental,  list,  and 
inventory  in  terms  of  this  Act»  and  shall,  along  with  the  factor  or  his 
agent,  examine,  verify,  and  adjtist,  and  with  the  factor  sign  the  same,  and 
shall  ascertain  the  circumstances  of  the  estate,  and  call  for  all  necessary 
documents,  so  as  to  form  a  dear  rule  of  charge  against  the  factor  at  the 
commencement  of  his  office ;  and  the  accountant  shall  retain  such  rental, 
list,  and  inventory. 

13.  [And  to  auiMt  the  accounts.] — And  be  it  enacted.  That  the  accoimt- 
ant  shall  see  that  the  factor's  accounts  of  charge  and  dischai^,  with  the 
vouchers  thereof,  are  duly  lodged,  and  shall  thereafter  examine  the  same 
without  undue  delay,  and  audit  the  account  on  the  general  principles  of 
good  ordinary  management,  for  the  real  benefit  of  the  estate  and  of  those 
interested  therein,  and  he  shall  consider  the  investments  of  the  estate 
and  the  sufficiency  thereof,  and  he  shall  be  entitled  to  require  from  the 
factor  aU  necessary  information  and  evidence,  and  he  shall  fix  the  amount 
of  the  factoT^B  commission  for  the  period  embraced  by  the  audit,  according 
to  his  opinion  of  what  is  just  in  each  particular  case,  and  he  diall  strike 
the  balimce,  and  shall  state  the  result  of  his  audit  in  the  form  of  a  short 
report ;  and  if  he  has  made  any  corrections  on  the  account,  he  shall,  if 
required  by  the  factor,  explain  such  corrections  and  his  reasons  for  making 
them. 

14.  [Bulee  of  exact  diligence  may  he  dispensed  wUk.] — And  be  it  enacted, 
That  the  accountant  shall  have  power,  upon  report  to  and  with  the 
approval  of  the  Lord  Ordinary,  where  the  sum  involved  exceeds  twenty 
pounds,  and  without  such  report  and  approval  where  the  sum  involved  is 
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less  than  twenty  pomuls,  to  dispense  with  the  rules  of  exact  diligence  in 
any  matter  of  factorial  management 

16.  lAecowUanfi  npori  eondtuive  a(faindfador  ifnci  objected  to,  and  if 
objecUoMf  how  to  he  dUpoeed  o/.]— And  be  it  enacted.  That  tiie  acooontanl^s 
audit  and  report  shall  be  condusiye  against  the  £Ktor  and  his  cautioner,  if 
written  objections  shall  not  be  lodged  by  the  factor  jrith  the  accountant 
within  twenty  days  from  the  date  of  such  audit  an4/^port  being  commun- 
icated to  the  factor ;  but  if  objections  be  lodged,  the  accountant  shall  con- 
sider the  same,  and  may  alter  his  report  if  he  sees  cause ;  and  unless  the 
objections  are  allowed  or  departed  from,  the  account  and  report  and  whole 
proceedings  shall  be  transmitted  by  the  accountant  to  the  Lord  Ordinary, 
who  shall  call  the  factor  or  his  agent,  and  if  necessary  the  accountant, 
before  him  at  chambers  in  reference  thereto ;  and  the  Lord  Ordinary  or  the 
Court,  if  the  matter  shall  be  reported  or  brought  under  review,  may  affirm, 
vary,  or  reverse  the  audit  and  report  of  the  accountant,  and  may  reserve 
any  question  or  questions  which  are  raised  in  the  objections  for  the  factor 
till  the  final  audit  of  his  accounts,  directing  the  account  to  be  balanced  for 
the  present  as  the  Lord  Ordinary  or  the  Court  may  think  expedient  and 
just ;  and  no  judgment  of  the  Lord  Ordinary,  pronounced  as  aforesaid,  shall 
be  subject  to  review  at  the  instance  of  the  accountant,  nor,  in  case  the  Lord 
Ordinary  shall  reserve  any  question  as  aforesaid,  shall  it  be  competent  to 
the  factor  to  reclaim  against  such  reservation,  but  in  case  the  Lord  Ordinary 
shall  decide  against  the  factor,  he  may  bring  the  interlocutor  under  review 
of  the  Court  by  a  short  note  of  appeal  from  the  Lord  Ordinary's  judgment, 
and  the  judgment  of  the  Court  shall  not  be  subject  to  appeal  at  this  stage, 
nor  till  the  termination  of  the  factory,  without  the  leave  of  the  Court :  Pro- 
vided always,  with  reference  to  such  discussion  between  the  accountant  and 
the  factor,  that  at  the  audit  of  the  factor's  accounts,  at  the  termination  of 
his  factory,  it  shall  be  competent  to  the  factor  and  his  representatives,  or  to 
any  succeeding  factor,  or  to  any  parties  beneficially  interested  in  the  estate, 
to  enter  upon  such  matter  of  objection,  if  the  same  has  been  reserved,  but  if 
the  same  has  been  decided  by  the  Lord  Ordinary  or  the  Court,  the  decision 
shaU  not  be  opened  up  except  upon  cause  shown ;  and  the  factor  shall  not 
be  entitled  to  charge  the  expense  of  any  such  proceedings  against  the  estate 
without  the  special  authority  of  the  Lord  Ordinary  or  the  Court 

16.  {CauHoner  may  be  heard  before  the  oeoountanLl — ^And  be  it  enacted. 
That  it  shall  be  lawful  for  the  cautioner  to  appear  and  be  heard  before  the 
accountant  during  the  course  of  the  audit,  or  to  state  objections  to  the  audit 
within  twenty  days  from  the  date  of  the  report  being  intimated  to  the 
factor  as  aforesaid,  unless  the  accountant  shall  grant  fiirther  time,  not 
exceeding  six  weeks ;  and  for  the  purpose  of  stating  such  objections  the 
accountant  shall,  if  required,  famish  to  the  cautioner  a  copy  of  his  report ; 
and  the  expense  of  such  copy,  and  of  any  discussion  that  shall  take  place 
during  or  after  the  audit  at  the  instance  of  the  cautioner,  shall  be  borne  by 
the  cautioner,  and  not  by  the  estate :  Provided  always^  that  no  objection 
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eftated  on  the  part  of  the  cautioner  shall  be  any  ground  for  delaying  any 
consignation  of  any  balance  ordered  by  the  accountant^  or  otherwise  giving 
immediate  effect  to  the  audit 

17.  [Fcurties  interuted  may,  upon  cause  ikown,  open  up  audU  of  €ueoufU8,'] 
— And  be  it  enacted,  That  either  at  the  termination  of  the  factory  or  during 
its  subsistence  it  shall  be  competent  for  any  party  beneficially  interested  in 
the  estate,  or  for  any  succeeding  factor,  to  make  appearance,  and  upon  cause 
shown  to  open  up  the  audit  of  all  accounts  which  have  been  audited  by  the 
accountant  in  absence  of  such  party  or  succeeding  factor,  and  also  all  ques- 
tions in  the  accounting  which  have  either  not  been  submitted  to^e  decision 
of  the  Lord  Ordinary  or  the  Court  or  been  reserved,  and  also  all  questions 
which  have  been  decided  merely  as  between  the  accountant  and  the  factor, 
or  between  the  factor  and  some  other  beneficiary,  reserving  always  to  the 
factor  and  his  representatives  their  answers  and  defences  as  accords  of  law ; 
but  if  such  party  or  succeeding  factor  shall  so  appear,  and  such  questions 
shalL  be  opened  up  and  decided,  the  judgment,  if  pronounced  between  the 
factor  and  a  party  beneficially  interested,  shall  be  final  and  conclusive  as 
between  them  and  their  representatives,  and  if  pronounced  between  the  factor 
and  succeeding  factor,  shfdl  be  final  and  condusive  against  the  factor  and 
the  estate. 

18.  [Aeeountant  to  make  an  annual  report  of  all  judicial  factories,  which 
ehall  be  printed,] — ^And  be  it  enacted.  That  the  accountant  shall  make  an 
annual  report  to  the  Court  of  Session,  containing  such  particulars  as  he  may 
think  fit,  or  as  the  Court  may,  by  Act  of  Sederunt  or  otherwise,  require,  of 
aU  judicial  factories,  whether  granted  before  or  after  the  passing  of  this  Act, 
then  subsisting  or  remaining  tmsettled,  and  of  his  own  proceedings  in  refer- 
ence to  the  same,  and  such  annual  report  shall  be  printed  at  the  cost  of  the 
fee-fond  established  by  this  Act 

19.  [Accountant  to  make  requisitions  and  orders  on  the  fcutor.] — And  be 
it  enacted,  That  the  accountant  shall  make  all  such  requisitions  and  orders 
on  the  factor  as  he  may  consider  necessary  ;  and  if  such  requisition  or  order 
shall  be  disobeyed  or  neglected,  he  shall  report  the  same  to  the  Lord 
Ordinary,  giving  previous  notice  to  the  factor  or  his  agent,  who  shall  lodge 
objections  in  writing,  if  he  any  has,  within  forty-eight  hours  after  such 
notice ;  and  the  Lord  Ordinary  is  hereby  empowered,  on  considering  such 
requisition  or  order,  with  the  objections  thereto,  if  any,  to  recall  or  vary, 
confirm  or  repeat,  such  requisition  or  order ;  and  the  interlocutor  of  the 
Lord  Ordinary  shall  be  final  and  conclusive  against  the  accountant,  and  also 
against  the  factor  unless  he  shall  at  the  time  of  pronouncing  judgment  give 
notice  of  his  intention  to  bring  the  judgment  under  review,  in  which  case 
the  Lord  Ordinary  shall  dispose  of  the  matter  of  expenses,  and  give  any 
interim  order  that  may  be  necessary,  which  interim  order  shall  not  be  sub- 
ject to  review. 

20.  [And  to  report  to  (he  Lord  Ordinary  or  ths  Court  ike  faetot's  faiUirv 
in  duty.y^And  be  it  enacted.  That  the  accountant  shall,  at  all  times  when 
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lequjflite,  report  to  the  Lord  Ordixuury  or  the  Court  any  diaobedienoe  of  any 
requisition  or  order,  and  any  miaoonduct  or  MLure  in  duty  on  the  part  of  a 
factor,  or  any  claima  arising  against  a  dismissed  factor  or  a  factor's  cautioner, 
or  against  the  representatives  of  a  factor  or  cautioner  deceased ;  and  it  shall 
be  competent  for  the  Lord  Ordinary  or  the  Court,  on  the  accountant's  report, 
to  deal  immediately  with  the  matter  as  accords  of  law. 

21.  [When  fnahenaUon  rmuonably  tutpeeUd,  a  can  to  he  mbmitUd  to  Her 
Majett^i  adtfocate.} — ^And  be  it  enacted,  That  if  the  accountant  shall  possess 
information  that  shall  lead  him  on  reasonable  grounds  to  suspect  malversa- 
tion or  misconduct  on  the  part  of  the  fEictor,  such  as  may  infer  removal  or 
punishment,  he  shall  be  entitled  to  lay  a  case  before  Her  Majesty's 
advocate,  who  shall  have  power  to  direct  such  inquiry  and  to  take  such 
proceedings,  by  petition  and  complaint^  or  otherwise,  as  he  shall  think 
proper. 

22.  [Pravinon  oi  to  faetoriei  eondUtded  before  Viepcuiing  of  the  AeL] — 
And  be  it  enacted,  with  regard  to  all  factories  subsisting  at  the  date  of  the 
passing  of  this  Act,  That  if  no  inventory  and  rental  has  been  lodged  in 
terms  of  the  aforesaid  Act  of  Sederunt,  the  fietctor  shall  forthwith,  after  the 
passing  of  this  Act,  lodge  a  rental,  list  of  funds,  and  inventory  of  moveables, 
in  manner  provided,  by  this  Act,  and  the  same  shall  be  adjusted  and  signed 
as  also  hereinbefore  provided ;  and  if  his  accounts  shall  be  in  arrear,  he 
shall  forthwith  lodge  the  same,  with  the  vouchers,  in  the  manner  provided 
by  this  Act,  and  the  accountant  shall  audit  his  accounts  in  so  fkr  as  not 
already  audited ;  and  the  factor  shall,  in  reference  to  all  moneys  which 
may  come  into  his  hands  after  the  passing  of  this  Act,  consign  the  same  in 
bank,  in  manner  and  under  the  penalties  herein  provided  $  and  in  reference 
to  any  balance  which  may  be  in  Ids  hands  at  the  date  of  the  passiii^  of  this 
Act,  he  shall  consign  the  same  in  bank  at  latest  before  the  first  day  of  June 
one  thousand  eight  hundred  and  fifty,  after  which  date  the  provisions  of 
this  Act  for  consigning  money  shalL  apply  to  such  factor  in  all  respects ; 
and  in  all  other  respects  the  whole  provisions  of  this  Act  shall  take  effect 
from  and  after  the  passing  thereof,  in  regard  to  factories  constituted  before 
the  passing  of  this  Act,  in  so  far  as  the  same  admit  of  ajyplication  thereto. 

23.  [Proffision  a$  to  poet  faetoriee  informally  setUed  or  desperate,] — ^And 
be  it  enacted,  in  regard  to  aU  factories  constituted  before  the  passing  of 
this  Act,  That  any  settlement  made  of  any  such  factory,  though  iuformal, 
shall  be  held  as  a  prima  facie  discharge  to  the  factor,  and  the  accountant 
shalL  not  report  the  same  as  a  subsisting  factory,  or  require  further 
proceedings  therein,  but  reserving  the  right  of  all  parties  interested  in  the 
estate  to  show  cause  to  the  accountant  or  the  Court  why  such  settlement 
should  not  be  held  as  a  discharge  to  the  fiictor,  in  which  case,  if  the  cause 
shown  shall  be  satisfactory  to  the  accountant  or  the  Court,  the  factory  shall 
be  held  as  subsisting,  and  be  proceeded  with ;  and  in  any  such  factory  in 
which,  though  there  has  been  no  settlement  it  shall  appear  that  no  benefit 
is  likelj  to  be  derived  by  the  parties  interested  in  the  estate  from  faxiher 
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proceedings  therein,  and  no  party  interested  shall  make  appearance  and 
require  such  proceedings,  the  accountant  shall  place  amongst  the  papers 
connected  with  the  estate  a  memorandum  of  the  circumstances,  and  shall 
state  in  his  report  that  further  proceedings  are  for  the  present  unadvisable. 

24.  [Power  to  Treaaury  to  appoint  odMHonal  derhs  to  bring  up  ofTwrt.}— 
And  whereas  there  is  at  present  a  great  arrear  in  auditing  the  accounts  of 
judicial  fautors  in  the  fiactories  now  existing,  and  it  may  be  beyond  the 
power  of  the  accountant  to  bring  up  such  arrear  with  the  aid  only  of  his 
ordinary  establishment :  Be  it  enacted,  That  it  shall  be  lawful  for  the 
Commissioners  of  Her  Majesty's  Treasury,  or  any  three  or  more  of  them, 
to  appoint  such  additional  clerks  as  may  be  required  for  that  purpose,  but 
during  such  time  only  as  such  additional  assistance  shall  be  required  for 
such  purpose,  and  to  permit  such  clerks  to  be  remunerated  out  of  the  fee- 
fdnd  hereby  established,  by  salary  or  otherwise. 

26.  [Provinoni  of  the  Act  made  appUcdble  to  tutors  of  law^  tutora-daUvef 
and  euraiori  to  imane  per$on$.] — ^And  be  it  enacted,  That  except  as  to  the 
mode  of  appointment  and  caution,  the  provisions  of  this  Act  relating  to 
judicial  factors,  or  relating  to  the  office,  powers,  and  duties  of  the  accountant 
appointed  by  this  Act,  shall  be  applicable,  in  so  far  as  the  same  admit  of 
application,  to  every  person  who  after  the  passing  of  this  Act  shall  be 
served  tutor  of  law  to  any  pupil,  or  appointed  tutor-dative  to  any  pupil  or 
insane  person  or  idiot,  or  served  curator  to  any  insane  person  or  idiot. 

26.  [Bonds  of  caution  for  tutors  and  euraiors.] — ^And  be  it  enacted,  That 
from  and  after  the  passing  of  this  Act^  in  every  service  of  a  person  as  tutor 
of  law  to  a  pupil,  or  as  curator  to  an  insane  person  or  idiot^  there  shall, 
besides  the  obligations  usually  inserted  therein,  be  inserted  in  the  bond  of 
caution  taken  by  the  derk  in  such  service  an  obligation  to  observe  and 
perform  every  duty  incumbent  on  such  persons,  in  terms  of  the  rules 
prescribed  or  to  be  prescribed  for  the  discharge  of  his  office  in  all  respects, 
together  with  a  consent  to  registration  in  the  books  of  council  and  session 
for  execution;  and  such  bond  of  caution  shall  be  transmitted,  with  the 
other  steps  of  procedure,  to  the  Director  of  Chancery,  who  shall  forthwith 
transmit  the  same  to  the  accountant ;  and  no  extract  of  the  retour  in  such 
service  shall  be  given  out,  nor  any  letters  of  tutory  or  curatory  be  issued 
thereon,  until  such  bond  of  caution  shall  have  been  received  by  the 
Director  of  Chancery ;  and  in  bonds  of  caution  to  be  taken  in  the  Court  of 
Exchequer  from  tutors-dative  to  pupils,  or  insane  persons,  or  idiots,  there 
shall,  besides  the  usual  obligations,  be  inserted  an  obligation  to  the  effect 
aforesaid ;  and  such  bonds  of  caution  shall  remain  in  the  Court  of  Exchequer 
according  to  the  rules  of  that  Court 

27.  [Amount  of  caution  for  factorsy  Ac,  may  be  limited,  and  bonds  of 
caution  by  guarantee  associations,  dtc,  taken.'] — ^And  be  it  enacted.  That  it 
shall  be  lawful  for  the  Court  of  Session  or  Court  of  Exchequer,  as  the  case 
may  be,  to  limit,  upon  cause  shown,  the  caution  to  be  found  by  factors  and 
tutors  and  curators  to  a  specified  amount,  and  also  to  authorise,  if  they 
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shall  deem  it  expedient,  bonds  Gt  policies  of  the  BrUith  Guarantee  Associa- 
tion,  or  other  public  company  incorporated  by  Act  of  Parliament  or  Boyal 
Charter  carrying  on  guarantee  business  within  SeoUandf  to  be  accepted  and 
taken  instead  of  bonds  of  caution  by  priyate  individuals^ 

28.  [CerHfyd  eopy  of  UU$r$  of  hUory  or  ewratory  to  form  ike  htuU  of  a 
nimmary  proeeu.] — ^And  be  it  enacted,  That  whenever  the  Director  of 
Chancery  shall  issue  letters  of  tutory  or  curatory,  proceeding  on  any  service 
or  gift  dated  after  the  passing  of  this  Act,  he  shall  transmit  a  certified  copy 
of  such  letters  to  the  accountant,  who,  after  making  an  entry  thereof  in  his 
books,  shall  transmit  the  same  to  one  of  the  principal  Clerks  of  Session  in 
order  of  seniority  and  by  rotation ;  and  such  certified  copy,  when  so  trans- 
mitted, shall  be  held  as  establishing  a  summary  process  in  regard  to  the 
estate  to  which  such  letters  relate,  before  that  division  of  the  Court  to  which 
such  clerk  shaU  belong,  to  the  same  effect  as  if  the  tutor  or  curator  to  whom 
such  letters  are  issued  had  been  appointed  judicial  factor  by  the  Court  on 
a  petition  in  ordinary  form  ;  and  such  certified  copy  shall  be  held  for  the 
purposes  of  this  Act  as  equivalent  to  such  appointment 

29i  [TtUortj  Sc,  served  before  ihe  paeeing  of  ihie  Act  may  put  tkemsdvee 
under  ite  provitians.'] — And  be  it  enacted.  That  any  person  who,  before  the 
passing  of  this  Act,  shall  have  been  served  tutor  of  law  to  any  pupil,  or 
appointed  tutor-dative  to  any  pupil  or  insane  person  or  idiot,  or  served 
curator  to  any  insane  person  or  idiot,  shall,  with  consent  of  lus  cautioner, 
have  right,  at  any  time  during  the  continuance  of  his  office,  to  place  himself 
and  his  cautioner  and  the  estate  under  the  provisions  of  this  Act,  by  presenting 
to  the  Director  of  Chancery  a  written  statement  of  his  desire  to  that  effect, 
signed  by  himself  and  his  cautioner,  and  duly  attested,  and  the  Director  of 
Chancery  shall  retain  such  statement,  and  shall  transmit  a  certified  copy 
thereof,  and  of  the  letters  of  tutory  or  curatory  issued  to  the  applicant,  to 
the  accountant,  who  shall  transmit  the  same  to  one  of  the  principal  Clerks 
of  Session  in  the  nuumer  aforesaid,  and  such  certified  copies  when  so  trana- 
mitted  shall  be  held  as  establiahing  a  summary  process  in  r^;ard  to  the 
estate  as  aforesaid,  and  the  whole  provisions  of  this  Act  shall  ti^ereafter  be 
applicable  to  the  said  tutor  or  curator  and  his  cautioner  and  the  estate,  in 
the  same  manner  as  if  such  tutor  or  curator  had  been  served  or  appointed 
after  the  passing  of  this  Act,  and  the  tutor  or  curator  and  his  cautioner  shall 
be  held  as  bound  for  due  fulfilment  of  all  the  provisions  of  this  Act  accord- 
ingly. 

30.  [BenM,  Uet^  amd  wventory  to  he  eqyAmUmi  to  tuJtoriaH  or  ewraJtorial 
imwntory.] — ^And  be  it  enacted.  That  the  rental,  list,  and  inventory  lodged 
with  the  accountant  in  terms  of  this  Act  by  any  tutor  or  curator  as  aforesaid, 
shall  be  held  as  equivalent  to  the  tutorial  or  curatorial  inventory  directed 
to  be  given  up  by  an  Act  of  the  SeoUish  Parliament  passed  in  the  year  one 
thousand  six  hundred  and  seventy-two,  intituled  Act  concerning  Pv/pile  and 
Minors^  and  their  Tutors  and  Ouratonj  and  the  report  of  any  additional 
funds  or  property  belonging  to  the  pupil  or  insane  person  or  idiot^  in  terms 
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of  this  Act,  shall  be  held  as  equivalent  to  an  eik  to  a  tatoiial  or  curatorial 
inventory  in  terms  of  the  said  recited  Act,  which  is  hereby  repealed  in 
BO  far  as  may  be  necessary  to  give  efifect  to  those  enactments,  but  no 
further. 

31.  [Buignation  and  removal  of  iwtcrt  and  cvraton,}— And  be  it  enacted, 
That  the  Court  shall  have  power,  on  cause  shown,  to  remove  or  accept  the 
resignation  of  any  tutor  or  curator  coming  under  the  provisions  of  this  Act, 
and  to  appoint  a  factor  loco  tutorU  or  curator  hon%$  in  his  room. 

32.  {Bsmuneralum  and  retponnbUttf  offaetor$  and  curaton  not  altered^} — 
And  be  it  enacted,  That  nothing  herein  contained  shall  be  held  to  coxder 
on  any.Buch  tutor  or  curator  a  right  not  now  existing  in  law  to  remuneration 
for  the  discharge  of  the  duties  attached  to  his  office,  or  to  limit  his  powers 
or  alter  the  rules  of  his  responsibility  as  by  law  now  existing,  excepting 
in  BO  far  as  is  herein  expressly  provided. 

33.  [Power  to  accountant  to  require  vn/ormation  from  Banks.'] — ^And  be  it 
enacted,  That  the  accountant  shall  have  power  to  require  the  officers  of  any 
bank  with  which  any  factor  or  tutor  or  curator  shall  have  opened  an  account 
for  the  estate  under  his  care,  to  exhibit  aU  entries  in  the  books  of  such  bank 
connected  with  such  estate;  and  the  officers  of  such  bank  are  hereby 
required  to  exhibit  the  same  accordingly,  and  to  allow  the  accountant  to 
take  such  copies  thereof  as  he  may  require. 

34.  [Diichoir^  of  facton,  tutcrif  and  cttra(of&]— And  be  it  enacted, 
That  it  shall  be  competent  for  any  &ctor,  tutor,  or  curator,  at  the  termina- 
tion of  his  office,  to  present  a  petition  to  the  Court  for  his  discharge,  calling 
all  persons  interested  in  the  estate,  so  far  as  known  to  him,  as  parties  to 
Buch  petition,  and  the  Court  shall  order  such  intimation  and  service  as  they 
may  think  fit ;  and  it  shall  be  competent  to  any  persons  so  called,  or  to 
any  other  persons  showing  right  and  interest,  to  appear  as  parties,  and 
upon  cause  shown  to  open  up  the  audit  of  the  factoids  accounts,  and 
thereafter,  and  after  receiving  the  report  of  the  accountant,  and  making 
any  further  inquiry  which  may  be  necessary,  the  Court  shall  pronounce 
judgment  thereon ;  and  such  judgment,  if  it  shall  discharge  such  factor, 
tutor,  or  curator,  shall  be  final  and  conclusive  against  all  parties  concerned, 
though  pronounced  in  absence,  provided  the  same  shall  not  be  opened  up 
as  a  decree  in  absence  in  the  Court  of  Session  within  the  time  limited  for 
appealing  to  the  House  of  Lords,  or  shall  not  be  appealed  from  within 
that  time. 

35.  [Accountant  to  he  custodier  of  hank  receipts,] — ^And  be  it  enacted, 
That  the  accountant  shall  be  the  custodier  of  all  bank  deposit-receipts  and 
other  vouchers  for  sums  of  money  already  placed  or  to  be  hereafter  placed 
in  bank  under  authority  of  the  Court,  and  of  aU  judicial  bonds  of  caution 
and  other  judicial  bonds  granted  or  to  be  granted  under  the  authority  of 
the  Court,  or  any  of  the  Judges  thereof,  or  in  reference  to  the  business 
thereof^  and  all  other  documents  of  a  like  nature  which  according  to  the 
present  law  or  practice  are  intrusted  to  the  keeping  of  the  senior  principal 
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Clerk  of  SeaBion,  who  after  the  oommencement  of  thia  Act  ahall  cease  to 
dJBchai^e  hia  present  duty  as  custodier  of  such  documeutSi  and  shall 
transfer  all  such  documents  as  are  in  his  possession  to  the  accountant ;  and 
thereafter  the  derk  in  each  process  in  which  consignation  is  made  shall 
lodge  all  such  hank  receipts  and  bonds  or  youchers  in  the  hands  of  the 
accountanti  whose  acknowledgment  therefor  shall  be  an  acquittance  to 
such  clerk. 

96.  [Bieordi  %n  (he  aooowUamti  office  to  he  open  for  impeetien.'}— And  be 
it  enacted,  That  the  whole  records  and  papers  relating  to  fMtories,  tutories, 
and  curatories  retained  in  the  accountant's  office  shall  be  open  to  ini^peddon 
on  payment  of  such  fees  as  may  be  fixed  by  the  Court ;  but  shall  remain  in 
the  office,  and  not  be  lent  out  unless  under  authority  of  the  Court  or  of  the 
Lord  Ordinary,  and  copies  therefrom,  attested  by  the  acoountant^  shall 
have  the  same  authority  as  the  origin&Ls  themselves,  and  ahall  be  furnished 
to  any  party  requiring  the  same  on  payment  therefor  of  such  fees  as  may 
be  fixed  by  the  Court ;  and  such  fees  for  inspection  and  attested  copies  shall 
be  paid  weekly  by  the  accountant  into  the  fund  hereinafter  established. 

37.  [Batkke  to  aeeumuUiU  principai  and  iniered  on  aeoowUe  and  depositeJl 
— And  be  it  enacted,  That  from  and  after  the  passing  of  this  Act  every 
bank  in  SeoUand  with  which  any  money  shall  have  been  or  shall  be 
deposited  or  lodged  by  any  judicial  factor,  tutor,  or  curator,  or  under 
authority  of  any  Court  in  SeoUand,  or  with  reference  to  any  suit  in  any 
Court  in  Scotland,  whether  on  deposit-receipt  or  on  account  current^  or 
otherwise,  shall,  once  at  least  in  every  year,  accumulate  the  interest  with 
the  principal  sum,  so  that  both  shall  thereafter  bear  interest  together  as 
principal ;  and  any  bank  fiuling  so  to  do  shall  be  liable  to  account  as  if 
such  money  had  been  so  accumulated. 

38.  [Provieion  for  accountant e  Ulnete  or  temporary  abtenee.] — ^And  be 
it  enacted,  That  in  case  of  the  illness  or  temporary  absence  of  the 
accountant,  the  Lord  President  of  the  Court  of  Session,  or  other  Judge 
acting  as  President  for  the  time,  may  authorise  any  one  of  the  accountant's 
clerks,  or  other  qualified  person,  to  discharge  the  duties  of  the  accountant 
for  the  time. 

39.  [EetaUiehmeni  of  fee^fund.] — ^And  be  it  enacted,  That  for  establishing 
the  fee-fund  hereinbefore  mentioned,  there  shall  be  payable  by  each  estate 
under  charge  of  a  judicial  factor,  and  by  each  estate  of  a  pupil  to  whom 
a  tutor  of  law  shall  hereafter  be  served,  and  by  the  estate  of  every  pupil, 
insane  person,  or  idiot  to  whom  a  tutor-dative  ehall  hereafter  be  appointed, 
and  by  the  estate  of  every  insane  person  or  idiot  to  whom  a  curator  shall 
hereafter  be  served  as  aforesaid,  and  by  all  other  estates  or  parties  whom 
the  Court  may  deem  to  have  benefit  from  the  services  of  the  accountant^ 
such  fees  as  shall  from  time  to  time  be  authorised  by  the  Court,  having 
due  regard  to  the  sums  required  for  the  purposes  of  this  Act,  and  to  the 
interests  of  the  estates  to  be  benefited  thereby ;  and  such  fees  shall  be 
lodged  by  the  accountant  at  least  once  in  every  week  in  that  bank  in 
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Edinburgh  which  for  the  tiine  shall  be  employed  by  Govenunent  to  trans- 
act its  busiiiesB  there ;  and  each  fees,  with  any  interest  accruing  thereon, 
shall  form  a  fee-fund,  out  of  which  the  accountant  shall  draw  and  pay  his 
own  salary  and  the  other  salaries  herein  directed  to  be  paid,  and  the  whole 
expenses  attending  his  office  and  duties;  and  the  accountant  shall  annually 
exhibit  an  account  of  his  intromissions  with  the  said  fee-fund  to  the  Queen's 
and  Lord  Treasurer's  Bemembrancer  of  the  Court  of  Exchequer  in  SeoUcmdy 
who  is  hereby  required  to  examine  and  audit  such  account,  and  thereafter 
to  submit  the  same  to  the  Lord  President  of  the  Court  of  Session,  with  a 
view  to  the  reconsideration  by  the  Court  of  the  fees  then  in  use  to  be 
charged ;  and  such  fees  shall  be  so  regulated,  increased,  or  diminished  by 
the  Court  from  year  to  year,  or  oftener,  as  to  keep  up  the  fee-fiind  to  an 
amount  sufficient  for  answering  the  charges  thereon,  and  for  providing  such 
reserved  fund  as  may  be  necessary  to  meet  the  current  and  contingent 
expenses  of  the  establishment ;  and  any  surplus  arising  on  such  fee-fund 
shall  be  paid  over  to  the  said  Queen's  and  Lord  Treasurer's  Bemembrancer, 
and  remain  in  his  hands  to  meet  the  future  charges  in  such  fee-fund ;  and 
the  accountant  shall  enter  into  bond  to  Her  Majesty  with  surety  for  his 
intromissions  to  the  satisfaction  of  the  said  Queen's  and  Lord  Treasurer's 
Remembrancer,  and  to  such  amount,  and  either  by  a  public  company  or 
private  individual,  as  to  him  may  seem  proper. 

40.  [Power  to  jHUM  Acts  of  SederunLy-Ajid  be  it  enacted,  That  it  shall  be 
competent  to  the  Court  of  Session,  and  they  are  hereby  authorised  and 
required,  from  time  to  time  to  pass  such  Acts  of  Sederunt  as  shall  be 
necessary  or  proper  for  the  further  regulation  of  the  manner  of  appointing 
judicial  factors,  and  the  manner  of  discharging  their  duty,  and  the  manner 
of  discharging  the  duties  of  the  accountant,  and  the  manner  of  applying  the 
provisions  of  this  Act  to  the  case  of  tutors  and  curators,  and  the  forms  of 
process  to  be  used  in  pursuance  of  this  Act,  and  the  manner  of  verifying  by 
affidavit,  declaration,  certificate,  or  otherwise,  the  sufficiency  of  the  caution 
offered  for  factors,  tutors,  and  curators,  and  aU  other  matters  requisite  for 
more  effectually  carrying  out  the  purposes  of  tMs  Act. 

41.  [Act  may  be  amendedy  4^]— Ajid  be  it  enacted.  That  this  Act  may 
be  amended  or  repealed  by  any  Act  to  be  passed  during  the  present  session 
of  Parliament 


43  &  44  Vict  c.  4. — ^An  ACT  to  provide  for  the  Appointment  of 

Judicial  Factors  in  Sheriff  Courts  in  Scotland — 9th  July, 

1880. 

Whkrsas  an  Act  was  passed  in  the  session  of  the  twelfth  and  thirteenth 
years  of  the  reign  of  Her  present  Majesty,  chapter  fifty-one,  intituled  **  An 
Act  for  the  better  protection  of  the  property  of  pupils,  abe^it  persons,  and 
persons  imder  mental  incapacity  in  Scotland  : " 
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And  whereas  it  is  expedient  that  Sherifb  in  Scotland  should  be  em- 
powered to  appoint  judicial  factors  in  cases  of  estates  of  small  yalue  : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  hy  and 
with  the  advice  and  consent  of  the  Lords  spiritual  Ai^d  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : — 

1.  [8hort  titU^y-TioB  Act  may  be  cited  for  all  purposes  as  the  Judicial 
Factors  (Scotland)  Act,  1880. 

2.  [CommeneemtiU  ofAety-TidB  Act  shall  commence  to  have  effect  on 
the  first  day  of  January  one  thousand  eight  hundred  and  eighty-one,  which 
day  is  hereinafter  referred  to  as  the  commencement  of  this  Act 

3.  [Interpretation  of  termt.]— In  this  Act  the  following  words  and  expres- 
sions shall  have  the  meanings  hereinafter  assigned  to  them,  unless  there  be 
something  in  the  subject  or  context  repugnant  to  such  construction  ;  that 
is  to  sily — 

The   expression  '*  Judicial  Factor "  shall  mean  fiictor  loco  tuiorU  and 

curator  bawii : 
The  expressions  **  Accoimtant  of  the  Court  of  Session  "  or  **  Accountant " 
shall  mean  the  Accountant  of  the  Court  of  Session  appointed  under 
the  recited  Act : 
kThe  expression  '*  prescribed  "  means  prescribed  by  the  regulations  which 
the  Court  of  Session  are  by  this  Act  authorised  to  make  from  time 
to  time  by  Act  of  Sederunt : 
The  expression  **  Lord  Ordinary"  shall  mean  the  Lord  Ordinary  in  the 
Court  of  Session  discharging  the  duties  of  Junior  Lord  Ordinary  in 
time  of  session,  and  the  Lord  Ordinary  on  the  Bills  in  the  time  of 
vacation : 
''Estate"  shall  include  all  property  and  fands,  and  all  rights  heritable  and 

moveable. 
4  [Sheriff  empowered  to  appoint  judicial  faetart  in  emaU  estaUs,}— 
From  and  after  the  commencement  of  this  Act  it  shall  be  competent  for 
Sheriff  in  the  several  Sheriff  Courts  in  Scotland,  or  for  their  Substitutes, 
and  they  are  hereby  authorised   and   empoweied,    to  appoint  judicial 
fiactors  in  cases  of  estates  the  yearly  value  of  which  (heritable  and  move- 
able estate  being  taken  together)  does  not  exceed  one  hundred  pounds^  and 
every  Sheriff  and  Sheriff-Substitute  respectively  shall  have  and  may  exercise 
over  and  with  regard  to  judicial  factors  appointed  in  the  Sheriff  Court  t&e 
same  powers  and  authorities  that  under  the  recited  Act  either  Division  of 
the  Court  of  Session  or  the  Lord  Ordinary]respectively  have  and  may  exeicise 
under  the  recited  Act  over  and  with  regard  to  judicial  factors  appointed 
in  the  Court  of  Session  ;  and  for  the  purposes  of  this  enactment  the  follow- 
ing provisions  shall  have  effect ;  that  is  to  say — 
(1.)  Until  otherwise  prescribed,  proceedings  for  appointment  of  judicial 
factors  in  the  Sheriff  Court  shall  commence  by  petition  to  be  pre- 
sented to  the  Sheriff  or  Sheriff-Substitute  of  the  county  in  which 
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the  pupil  or  insane  person  is  resident,  as  nearly  as  may  be  in  the 
form  in  use  in  ordinary  actions  in  that  Court,  and  shall  thereafter 
be  conducted  therein  as  nearly  as  may  be  in  the  same  form  and 
manner  in  which  proceedings  under  the  recited  Act  are  conducted 
before  the  Lord  Ordinary  : 

(2.)  In  estimating  the  yearly  value  of  the  estate,  the  yearly  value  of  any 
lands  and  heritages  shall  be  taken  to  be  the  yearly  rent  or  value 
of  the  same  as  entered  in  the  valuation  roll  for  the  county  or  burgh 
in  which  the  same  are  situated  in  force  for  the  time  under  the 
provisions  of  the  Act  of  the  session  of  the  seventeenth  and 
eighteenth  years  of  the  reign  of  Her  present  Majesty,  chapter 
ninety-one,  and  the  Acts  amending  the  same,  and  the  yearly 
value  of  any  moveable  estate  shall  be  taken  to  be  the  amount  of 
the  yearly  interest  on  the  estimated  value  of  the  same  at  four 
pounds  per  centum  per  annum  ;  and  the  yearly  value  of  any 
estate,  or  any  portion  thereof,  which  cannot  be  ascertained  in 
either  of  the  foregoing  manners,  shall  be  ascertained  in  such 
manner  as  the  Sheriff  or  Sheriff-Substitute  shall  think  fit : 
(3.)  Before  appointing  a  judicisd  factor  on  any  estate  under  the  pro- 
visions of  this  Act  the  Sheriff  or  Sheriff-Substitute  shall  be  satis- 
fied, by  reasonable  evidence  adduced  before  him,  that  the  yearly 
value  of  such  estate  (heritable  and  moveable  estate  being  taken 
together)  does  not  exceed  one  himdred  pounds  ;  and  in  making 
any  such  appointment  he  shall  make  a  finding  in  his  interlocutor 
to  that  effect^  which  shall  be  final ;  and  no  such  appointment  once 
made  shall  fall  in  respect  of  it  afterwards  appearing  that  such 
yearly  value  did  exceed  one  hundred  pounds  : 

(4.)  Subject  to  such  rules  as  may  from  time  to  time  be  made  by  Act  of 
Sederunt  as  hereinafter  provided,  the  whole  provisions  of  the 
recited  Act^  and  any  Acts  amending  the  same,  and  any  Acts  of 
Sederunt  made  in  terms  thereof  applicable  to  judicial  factors 
appointed  in  the  Court  of  Session  shall  apply  as  nearly  as  may  be 
to  judicial  factors  appointed  in  the  Sheriff  Court : 

(5.)  In  all  cases  of  any  appeal  or  reclaiming  note  being  competent  from 
a  determination  of  the  Lord  Ordinary  in  the  Court  of  Session  to 
a  Division  of  the  Inner  House  of  that  Court,  an  appeal  shall  be 
competent  in  the  like  cases  from  a  determination  by  a  Sheriff- 
Substitute  to  the  Sheriff,  and  in  all  cases  of  the  accountant  of 
the  Court  of  Session  being  bound  to  make  any  report  to  the  Lord 
Ordinary  in  the  Court  of  Session  he  shall  be  bound  in  the  like 
case  to  make  his  report  to  a  Sheriff  or  Sheriff-Substitute  : 

(6.)  Until  otherwise  prescribed,  proceedings  in  the  fixing  of  caution,  in 
applying  for  specisd  powers,  in  the  auditing  of  accounts,  in  the 
exoneration  and  discharge  or  removal  of  judicial  factors,  and  all 
other  proceedings  necessary  for  the  management  of  the  estates 
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dealt  with  tinder  this  Act,  shall  be  taken  in  the  Sheriff  Court  in 
as  nearly  as  may  be  the  same  form  and  manner  in  which  the  like 
proceedings  are  taken  before  the  Lord  Ordinary  : 

(7).  It  shall  be  the  duty  of  the  accountant,  when  it  appears  to  him  that 
there  is  a  diversity  of  judgment  or  practice  in  proceedings  in 
judicial  factories  in  the  Sheriff  Courts  which  it  would  be  impor- 
tant to  put  an  end  to,  to  report  the  same  to  the  First  Division  of 
the  Court  of  Session,  specifying  the  proceedings  in  which  such 
diversity  appeared,  and  asking  for  a  rule  to  be  laid  down  to  secure 
uniformity  of  judgment  or  practice  in  such  proceedings,  and  the 
Court  shall  consider  such  report,  and  if  they  shall  see  fit  shall  lay 
down  such  a  rule  accordingly,  which  rule  the  several  Sherilb  and 
their  Substitutes  shall  be  bound  to  observe  : 

(8.)  Decrees  in  absence  shall  not  be  opened  up  after  the  elapse  of  twelve 
months : 

(9.)  It  shall  be  competent  for  the  Sheriff  or  for  the  Court  of  Session, 
upon  the  application  of  any  person  interested,  to  recall  any 
appointment  made  under  this  Act : 

(10.)  The  decision  of  the  Sheriff  in  all  cases  under  this  Act  shall  be  final, 
and  the  decision  of  the  Court  of  Session  in  all  applications  for 
recall  of  appointments  under  this  Act  shall  be  final 

5.  [Power  to  pass  Acts  of  Sederunt.'] — It  shall  be  competent  to  the  Court 
of  Session,  and  they  are  hereby  authorised  and  required,  from  time  to  time 
to  pass  such  Acts  of  Sederunt  as  shall  be  necessary  or  proper  for  regulating 
or  prescribing  the  manner  of  appointing  judicial  factors  in  the  Sheriff  Courts, 
and  of  finding  caution  by  such  judicial  factors,  and  the  manner  in  which 
such  judicial  factors  shall  discharge  their  duties,  and  the  manner  in  which 
the  accountant  shall  discharge  his  duties,  and  the  forms  of  process  to  be 
used  in  pursuance  of  this  Act,  and  the  manner  of  verifying  by  affidavit, 
declaration,  certificate,  or  otherwise  the  sufficiency  of  the  caution  offered  for 
judicial  factors  in  the  Sheriff  Courts  and  all  other  matters  requisite  for 
more  effectually  canying  out  the  purposes  of  this  Act. 

6.  [Fees  payable  by  estates  derivitig  benefit  from  Act"] — There  shall  be 
payable  into  the  fee-fund  established  under  the  recited  Act,  by  each  estate 
under  charge  of  a  judicial  factor  appointed  under  this  Act,  such  fees  as 
shall  from  time  to  time  be  authorised  by  the  Court  of  Session,  having  due 
regard  to  the  sums  required  for  the  purposes  of  this  Act  and  to  the  interests 
of  the  estates  to  be  benefited  thereby  ;  and  out  of  the  said  fee-fund  it  shall  be 
lawful  for  the  Lords  Commissioners  of  Her  Majesty's  Treasury  to  make  such 
additions  as  they  shall  think  fit  to  the  salaries  of  the  accountant  and  clerks 
appointed  and  acting  under  the  recited  Act,  and  to  grant  such  salary  or 
salaries  as  shall  seem  proper  to  any  other  clerk  or  clerks  whom  the  said 
Commissioners  shall  think  fit  to  appoint  for  the  purposes  of  this  Act. 


Part  II.] 


ACT  OF  SEDEBUNT,  1881. 
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ACT  of  SEDERUNT  regulating  the  Appointments  of 
Judicial  Factors  in  the  Sheriff  Courts  of  Scotland — 
14th  January,  1881. 

The  Lords  of  Council  and  Session,  in  pursuance  of  the  powers  vested 
in  them  by  sections  5  and  6  of  the  Act  of  the  4drd  and  44th  year  of  Her 
Majesty  Queen  Victoria,  cap.  4,  being  the  Judicial  Factors  (Scotland)  Act, 
1880,  do  hereby  provide  and  enact  that — 


1.  An  applications  under  the  said 
Act  shall  be  disposed  of  smnmarilj. 

2.  Such  appUcationB  shall  not  fall 
asleep  by  lapse  of  year  and  day.  Ap- 
plications for  special  powers,  renewal, 
interim,  audit,  recal,  removal,  and  dis- 
charge shall  fonn  steps  in  the  original 
process. 

8.  The  first  order  in  eveiy  such 
application  shall  be  intimation  by  copy 
of  petition  on  the  walls  of  the  Sheiiff 
Court  and  to  the  accountant  of  the 
Goart  of  Session,  and  such  service  on 
those  havinff  interest  as  may  be  deemed 
proper  by  the  SheriJff,  and  for  answers. 
The  Sheriff  may  appoint  service  to  be 
made  by  registered  letter,  and  he  may 
direct  notice  by  advertisement  of  the 
application  to  be  made  in  terms  of 
Schedule  I.  appended  hereto. 

4.  The  accountant,  on  receiving 
intimation  of  an  application  for  the 
appointment  of  a  factor,  shall,  in  the 
event  of  an  application  for  similar 
appointment  to  the  same  wards  or 
estate  having  been  previously  inti- 
mated to  him,  forthwith,  as  soon  as 
possible,  report  the  same  to  the  Sheriff- 
Clerk,  and  shall  communicate  any 
information  he  may  possess  which  may 
be  of  use  to  the  Sheriff  in  disposing  of 
the  application. 

5.  All  appointments  shall  be  made 
with  only  the  usual  powers,  and  be 
conditional  upon  the  person  appointed 
finding  aatisfactory  caution  as  after 
provided.  When  not  otherwise  ex- 
pressed in  the  interlocutor,  the  time 
allowed  for  finding  caution  shall  be 
limited  to  three  wedu  from  the  date  of 
appointment,  but  the  Sheriff  may,  on 
motion  made  before  the  expiry  of  that 
period,  and  on  cause  shown,  allow 
further  time  for  finding  caution.  Should 


caution  not  be  found  within  the  tfane 
allowed,  the  appointment  shall  ipto 
facto  faii 

6.  When  the  cautioner  is  a  private 
person,  caution  shall  be  found  to  the 
satisfaction  of  the  Sheriff-Clerk.  A 
form  of  bond  is  appended  hereto. 
After  the  bond  has  been  executed  by 
the  factor  and  lus  cautioner  or  cau- 
tioners, he  shall  procure  one  or  more 
certificates  by  a  Justice  of  Peace  of 
the  county  in  which  the  cautioner 
resides  or  carries  on  business  in  the 
terms  appended,  and  thereupon  the 
petitioner's  agent  shall  add  a  certificate 
in  the  terms  also  appended,  and  the 
Sheriff -Clerk  shaU  add  the  words 
"Caution  received  by  me,"  with  his 
signature  and  date.  When  the  Sheriff 
authorises  caution  in  terms  of  section 
27  of  the  Pupils  Protection  Act,  the 
receipt  for  the  premium  must  be  called 
for  by  the  Sheriff-Clerk  when  it  be- 
comes due,  and  the  payment  or  non- 
payment of  the  premium  shaU  be 
forthwith  reported  to  the  accountant. 
If  caution  under  said  section  be  found, 
the  company  shall  be  taken  bound  to 
intimate  the  non-payment  of  the 
premixun  to  the  accountant.  Where 
new  caution  has  to  be  found  in  the 
course  of  factorial  management,  these 
provisions  shall  also  apply  and  be 
observed.  No  factor  shiUl  be  entitled 
to  act  until  he  has  obtained  extract. 

7.  After  the  Sheriff-Clerk  shaU  have 
added  his  docquet  he  shall  transmit 
the  bond  of  caution  to  the  accountant, 
and  the  Sheriff-Clerk  may  thereafter 
issue  an  extract  in  the  case  of  an  ap- 
pointment. 

8.  On  the  death  or  insolvency  of  a 
cautioner,  or  non-payment  of  a  pre- 
mium,   the  factor,  and  whenever   it 
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oomM  to  hif  knowledge  the  Sheriff- 
Clerk,  ihAll  forthwith  give  notice  in 
writing  thereof  to  the  ftocountenty 
who  ihall  require  new  caution  to  be 
found,  And  if  hie  reqoisition  be  not 
complied  with  he  ihftll  lay  the  matter 
before  the  Sheriff,  in  oraer  that  the 
Sheriff  maj  order  new  caution  within 
a  ipedfied  time,  in  terme  of  section  6, 
or  appoint  a  new  factor,  who  ahall 
find  caution  and  obtain  extract,  all 
conform  to  these  regulatioiis. 

9.  When  the  factor  derirei  special 
powers,  he  shall  submit  an  application 
m  writing  in  the  first  instance  to  the 
accountant,  who,  after  making  such 
inquiries  as  may  appear  to  him  to  be 
proper,  shall  put  his  opinion  in  writing, 
that  the  same  may  be  laid  before  the 
Sherifl^  who  after  intimation  and 
seryice  as  aforesaid,  and  such  procedure 
as  he  may  think  necessaiy,  shall  deal 
with  and  dispose  ef  the  fiMstor^s  appli- 
cation. Special  powers  shall  not  be 
granted  in  any  case  until  the  factor 
has  extracted  the  decree  of  his  ap- 
pointment 

10.  When  the  factor  desires  to  be 
discharged  he  shall  lodge  a  note  in 

Srooess,  which  the  Sheriff  shall  order  to 
e  intimated  and  serred  as  aforesaid. 
The  factor's    application   shall  there- 


after be  sent  to  the  accountant,  who 
shall  report  his  omnion  in  writhig  to 
Sheriff,  who  shall  deal  with  and  di^ose 
of  the  application. 

11.  For  the  purposes  of  the  Judicial 
Factors  (Scotland)  Act  1880,  the  words 
"  Twenty-fire"  shall  be  substituted  for 
the  word  '*  Fifty  "  in  the  fifth  section 
of  the  Pupils  Plotection  Act  (12  k  18 
Vict  cap.  51),  and  the  word  "  Sheriff  " 
shall  be  substituted  for  the  words 
«<  Lord  Ordinary  **  and  <*  the  Court  **  in 
the  said  Pupils  Protection  Act 

12.  All  outlays  by  the  accountant 
and  Sheriff-Clerk  and  office  fees  in  the 
factory  shall  form  a  charge  against  the 
estate,  and  shall  be  satisfied  and  paid 
by  the  factor,  unless  the  Sheriff  shall 
see  cause  to  subject  the  factor  person- 
ally in  the  whole  or  any  part  thereof,  in 
which  case  the  factor  shiJl  be  bound  to 
reUere  the  estate  of  such  outlay. 

18.  Tliere  shall  be  payable  into  the 
fee-fund  established  under  the  Pupils 
Protection  Act,  by  each  estate  under 
oharee  of  a  factor,  the  fees  fixed  by  and 
exigible  under  Act  of  Sederunt  of  Ist 
February,  1860. 

And  the  Lords  appoint  this  Act  to  be 
inserted  in  the  Boolu  of  Sederunt,  and 
to  be  printed  and  published  in  common 
form. 

JOHN  INGLIS,  LP.D. 


SCHEDULES. 

SCHEDULE  L 

Notice  is  hereby  given  to  all  having  intereat,  that  application  has  been 
made  to  the  Sheriff  of  for  the  appointment  ot  A  B  [deHgn 

hvm\  as  fi&ctor  loco  tutori»  [or  curator  bonis,  cu  the  cau  may  he]  to  C  2),  &c 
[deeign  Aim  or  them],  or  by  A  B,  factor  loco  tutoris  to,  or  as  curator  bonie  to 
C  Dy  &C.,  for  speciid  powers  to  do,  &c.,  or  for  dischaige  of  his  said  office 
[cu  the  COM  ma/y  he\,  in  terms  of  the  Judicial  Factors  (Scotland)  Act,  1880 
(43  &  44  Vict  c.  4) ;  and  answers  £bJ1  to  be  lodged  with  me  on  or  befoie  the 
day  of 

E  Fy  Sheriff-Clerk. 


SCHEDCTLE  IL 

I,  A  B  [design  Aim],  considering  that  by  interlocutor,  dated 

,  the  Sheriff  of  nominated  and  appointed 
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me  to  be  factor  loco  tvtoris  or  curator  honU  [<u  the  ctue  may  &e]  to  (7  i> 
[design  him  or  her],  with  the  usual  powers,  I  always  finding  caution  before 
extract,  and  seeing  that  I  am  willing  to  accept  the  said  office,  and  to  find 
caution  in  terms  of  said  interlocutor  \pr  if  caution  requires  to  he  found  of 
new.  And  seeing  that  I  have  been  called  upon  to  find  caution  of  new,  and 
am  willing  to  do  so]  :  Therefore  I,  the  said  ^  B,  as  principal,  and  I,  E  F, 
as  cautioner,  surety,  and  full  debtor  for  and  with  the  said  A  B,  and  we 
both,  principal  and  cautioner,  do  hereby  bind  and  oblige  ourselves  and  our 
respective  heirs,  executors,  and  successors  whomsoever,  conjunctly  and 
severally,  renouncing  the  benefit  of  discussion,  that  I,  the  said  A  B,  shall 
do  exact  diligence  in  performing  my  duty  as  factor  loco  tutoris  or  curator 
bonis  foresaid  [as  the  case  may  be],  and  ejiall  render  just  accounts  of  my 
intromissions  and  management  in  relation  to  the  premises,  and  make  pay- 
ment of  whatever  sum  or  sums  of  money  shall  be  found  justly  due  and 
resting-owing  by  me,  and  that  to  such  person  or  persons  as  shall  be 
ioimd  to  have  best  right  thereto,  and  that  I  shall  observe  and  perform 
every  duty  incumbent  upon  me  as  factor  loco  tutoris  or  curator  bonis  fore- 
said [as  Uu  case  may  be\  in  conformity  to  and  in  terms  of  the  rules  and 
instructions  prescribed  or  to  be  prescribed  for  the  discharge  of  my  said 
office,  or  that  I  shall  be  otherwise  liable  to  in  law ;  and  I,  the  said  A  B 
bind  and  oblige  myself  and  my  foresaids  to  free  and  relieve  my  said 
cautioner  and  his  foresaids  of  their  cautionary  obligations  for  me  in  the 
premises  and  of  all  the  consequences  thereof,  and  we  both,  principal  and 
cautioner,  consent  to  the  registration  hereof  for  preservation  and  execution. 
[If  the  factor  or  his  cautioner  be  resident  beyond  the  jurisdiction  of  ihs  Sheriff 
who  makes  the  appointment,  a  clause  wUl  be  added  prorogating  the  jurisdiction 
of  the  Sheriff  as  regards  the  obligations  undertaken  in  this  bond,  and  holding 
the  Sheriff ••CUrli^s  office  as  the  place  where  he  or  they  shall  be  dted  in  any 
action  or  proceeding  connected  with  the  factory  or  curatory.} — In  witness 
whereof,  &c 

I,  ,  one  of  Her  Majesty'a  Justices  of  the  Peace  for 

the  of  certify  that  E  F^  the  cautioner 

offered  in  the  foregoing  bond,  is  reputed  sufficient  for  the  obligations 
thereby   undertaken,   dated   at  the 

day  of 

(Signed)  Q  S,  J.-P. 

I,  agent  for  the  petitioner,  have  made  due  inquiry,  and  without  becoming 
bound  as  attestator,  I  am  satisfied  that  E  F,  the  cautioner  offered,  is  suffi- 
cient and  ought  to  be  received.  The  principal  and  his  cautioner  are  not  in 
partnership,  and  neither  of  them  is  a  creditor  of  the  ward  or  the  ward's 
father  or  mother  or  other  ancestor  of  the  ward. 

(Signed)  J  K. 
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Dated  at  the  day  of  in  the 

year  eighteen  hundred  and 

(Signed)         L  M, 

Sheriff-Clerk  of  the  county  of 
(Not  a  Sheriff-Clerk  Depute.) 

[DcUe.] 


HI.— NOTES  AND  FORM  OF  ACCOUNT  FOR  THE  GUIDANCE 
OF  JUDICIAL  FACTORS,  ISSUED  BY  THE  ACCOUNTANT 
OF  COURT. 

Under  the  Pupils  Froteetian  Act^  12  ^  13  Viet,  cap.  51, 

and  43  ^  44  Viet.  cap.  4. 


Bpeeial  rtferenee  i$  made  to  the  Act  of  Sederunt  of  I4th  Januaryt  1881 

[eupra]. 


L  AOOOUNTB. 

1.  Body  of  the  account  and  ite  appendieet. 

(1.)  [Charge  tide  of  an  account.]— The  most  concluBive  form  ia  for  the 
factor  to  commence  by  charging  himself  with  the  whole  estate ; 
that  is — (1)  Whole  funds,  arrears,  balances,  and  whatever 
belonged  to  the  estate  according  to  inventory,  or  at  the  closing 
date  of  the  preceding  account  By  this  means  no  part  of  the 
funds  can  be  lost  sight  of  or  omitted  without  affecting  the 
balance.  (2)  Revenue  will  then  follow,  of  whatever  description 
that  has  become  payable  within  the  period  embraced  by  the 
account,  including  the  whole  rental  and  arrear,  if  any,  properly 
branched,  and  narrating  distinctly,  in  each  entry,  the  data 
requisite  to  check  its  accuracy ;  such  as  dates,  periods,  rates  of 
interest,  or  dividends,  stock  amounts,  &c.  The  main  distinc- 
tion is  between  capital  aud  revenue.  The  elements  that  come 
under  these  two  must  never  in  any  measure  be  mixed,  though 
each  branch  may  be  more  or  less  subdivided. 

(2.)  Discharge  side  of  an  account^  branched  as  follows  : — Public  burdens, 
repairs,  interest  of  debt,  payments  on  account  of  the  ward, 
investments  made,  debt  paid  off^  improvements,  expenses  of 
management,  and  lastly,  funds,  balances,  and  arrears  outstand- 
ing, or  actual  amount  and  particulars  of  the  estate,  as  at  the 
date  on  which  the  account  closes. 

2.  [Account-current  or  ccuh  account,"] — Every  factor  of  course  keeps  a  cash 
book,  and  unless  there  is  a  progressive  interest  state,  a  transcript  with  the 
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dates  from  IiIb  cash-book  is  requisite  as  an  appendix  to  the  factoids 
account  of  charge  and  discharge.  This,  of  course,  must  balance  with  his 
account  of  charge  and  discharge. 

3.  New  ClairM  arising,  or  property  discovered  to  belong  to  the  estate 
after  the  inventory  has  been  lodged,  should  be  specially  reported  and 
explained  in  the  annual  account  next  following  the  discovery,  and  iaken 
into  the  vidimus  of  funds. 

4.  [Vidimtu,] — Each  annual  account  of  charge  and  discharge  must  either 
contain  or  be  followed  (aB  an  appendix)  by  a  vidimus.  In  either  case,  the 
vidimus  must  embrace  tiie  entire  estate — that  is,  all  funds  and  balances  as 
subsisting  on  the  exact  date  of  closing  the  account,  including  arrears,  if  any. 
When  the  vidimus  is  embraced  within  the  account,  the  accuracy  of  the 
whole  is  proved  by  the  balance  of  the  account.  When  the  vidimus  is 
separate,  the  factor  must  test  and  prove  its  accuracy,  by  reconciling  it  with 
the  vidimus  of  the  year  preceding. 

6.  [Votes,'] — (1)  The  annual  closing  date  must  be  rigidly  adhered  to,  unless 
in  the  event  of  the  death  of  the  f^tor  or  ward,  or  of  a  pupil  reaching 
minority,  or  other  event  terminating  the  factory,  when  the  account  must 
be  cbsed  and  balanced,  and  the  exact  amount  of  the  estate  ascertained,  as 
at  that  date.  If  the  pupil  reaching  minority  be  one  of  several,  the  accounts 
must  be  also  balanced  at  the  subsequent  annual  closing  date.  (2)  In  all 
accounts,  whenever  the  nature  of  entries  admits  of  it,  the  dates  must  be 
given.  (3)  FaLse  dates,  or  intromissions  of  a  date  subsequent  to  the  closing 
date  of  the  accounts,  cannot  be  admitted. 

6.  [Signaturei.] — Accounts  must  be  signed  by  the  factor,  and  also  the 
states  or  accounts  of  sub-factors ;  also  all  separate  explanations,  though 
these  latter  w^iU  very  rarely  be  requisite  if  accounts  have  been  accurately 
kept  and  are  properly  stated. 

7.  [Vouchers.] — (1)  The  vouchers  must  be  properly  arranged,  backed  and 
numbered,  and  referred  to  by  the  number  in  the  account  of  charge  and 
discharge.  (2)  Must  refer  to  the  factorial  estate,  as  distinct  from  the 
factor's  private  affairs,  and  be  accompanied  by  any  detailed  accounts  of 
which  they  form  the  discharge.  (3)  The  entry  or  narrative  in  the  account 
must  express  the  transaction  in  simple  accordance  with  fact,  and  with  the 
vouchers,  and  fully.  (4.)  Particuliu:  attention  is  called  to  the  necessity,  in 
the  payment  of  board,  of  stating  the  name  and  address  of  the  party  with 
whom  the  pupil  or  lunatic  is  boarded.  (5)  States  unsigned,  or  a  bank 
account  uncertified,  cannot  be  taken  as  evidence.  (6)  No  separate  inven- 
tory of  vouchers  is  requisite.  (7)  Payments  unvouched,  or  without  the 
proper  stamp,  must  be  disallowed.  (8)  Vouchers  are  returned  after  the 
audit  is  completed. 

8.  [Bctcking  aceautUs.] — The  back  of  the  account  lodged  should  bear — (1) 
The  name  of  the  factor  and  ward.  (2)  The  exact  period  embraced  by  the 
account  (3)  At  the  bottom,  the  reference  number  of  the  appointment. 
The  fjMtor.or  agent  (if  the  account  be  attended  to  by  an  agent)  is  requested. 
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in  all  cases,  to  give  his  precise  address,  in  order  to  secure  the  safe  trans- 
mission of  documents. 

9.  [Lodging  the  accounts.] — The  annual  account,  with  its  appendices, — 
that  is,  all  that  has  to  be  retained  and  preserved  when  lodged  at  the 
accountant's  office— should  be  stitched  together  as  one  paper,  and  thus  be 
so  complete  as  to  be  adequate  clearly  to  inform  any  one  having  occasion  to 
examine  it  without  the  vouchers,  when  neither  the  factor  nor  the  account- 
ant can  be  present  to  explain. 

II.  Reittal. 

10.  [RmUiUJ}—A  rental  should  never  be  omitted  from  the  appendix  to 
the  account.  In  ordinary  cases,  the  columns  requisite  are — (1)  Names  of 
possessions.  (2)  Names  of  tenants.  (3)  Arrears  taken  (without  any 
alteration)  from  last  rental  (4)  Rents  since  become  due.  (5)  Amoints 
paid.    (6)  Arrears  exact  as  on  the  date  on  which  the  account  closes. 

Each  subject  in  the  rental  must  be  accounted  for  annually.  If  any 
subject,  therefore,  has  been  unoccupied,  or  taken  possession  of  by  a  creditor, 
the  circumstance  must  be  so  explained.  The  amounts  of  columns  Ka  3 
and  No.  4  of  the  rental  are  carried  to  the  factor^s  account,  charge  side,  branch 
1  and  2  respectively.  Where  the  rental  differs  &om  that  of  the  preceding 
year,  the  cause  of  difference  should  be  shown. 

III.  Audit. 

11.  [Commissum.'] — If  none  is  desired,  say  so  at  the  end  of  the  account 
If  desired,  mention  the  amount  deemed  due,  and  how  arrived  at ;  but  do 
not  include  it  in  the  account,  or  take  credit  for  it  The  amount  fixed  by 
the  accountant  will  come  into  the  next  annual  account 

12.  [Interat"] — (1)  Progressive  interest  states  to  be  furnished,  as  an 
appendix,  when  interest  is  either  charged  or  allowed  on  the  account  (2) 
Beuik  interest  will  only  be  allowed  a  factor  on  cash  advanced  by  him,  if  he 
had  at  his  command  an  available  factorial  fund.  (3)  The  rate  of  interest, 
and  the  period  to  which  it  applies  and  comes  down,  must  always  be  stated. 
(4)  Interest  on  a  bank  or  other  account-current  is  not  necessarily,  and  in 
general  should  not  be,  brought  down  to  the  closing  date  of  the  factor's 
account.  It  is  enough  to  state  the  date  from  which  it  is  resting,  or  has 
yet  to  be  accounted  for.  Factors  will  be  charged  at  the  rate  of  twenty  per 
cent,  penal  interest  on  the  balance  exceeding  £25  remaining  in  their  hands 
for  more  than  ten  days.    See  Act  of  Sederunt,  14th  January,  1881,  §  11. 

13.  [InvestmenUJl— The  accountant  is  required  by  the  Act  to  ''consider 
the  investments."  Besides  production  of  tiie  evidence  of  an  investment, 
therefore,  factors  should,  in  the  narrative  of  such  an  entry,  briefly  describe 
the  security,  its  nature,  position,  and  conditions,  either  in  the  account  or 
separate  vidimus,  and  produce  the  valuations  on  which  the  money  has  been 
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advanced.  The  Courfc  will  not  approve  of  investments  in  shares,  personal 
bonds,  or  bills,  or  even  of  the  protracted  continuance  of  such  investments 
so  foimd  by  the  factor  on  his  appointment,  or  of  the  continuance  of  the 
funds  in  trade  or  business,  but  will  approve  of  investments  on  debenture 
bonds  or  mortgages  of  the  leading  railways  in  Scotland,  duly  authorised 
by  Act  of  Parliament  to  borrow  money  on  bond  or  mortgage  as  may  for  at 
least  three  years  previous  to  each  investment  have  been  paying  an  annual 
dividend  to  their  ordinary  shareholders  of  not  less  than  two  per  cent 
Investments  will  also  be  approved  of  on  unexceptionable  bonds  or  mort- 
gages of  corporations  or  public  trusts  in  Scotland  duly  authorised  by  Act 
of  Parliament  to  borrow  money  on  bond  or  mortgage,  and  to  levy  by 
assessment  rates  for  payment  of  the  annual  interest  on  such  bonds  or 
mortgages.  Factors  must,  however,  observe  that  the  responsibility  of 
investment  will  rest  with  themselves,  and  that  in  each  case  full  evidence 
must  be  submitted  to  the  accountant  to  enable  him  to  judge  of  the  validity 
and  sufficiency  of  the  security,  and  that  it  will  be  competent  to  him  or  to 
the  Court  to  object  to  any  bond  or  mortgage  if  the  security  appears  to  be 
in  any  respect  objectionable. 

14.  [Report.] — When  lodged,  the  account  will  be  audited  without  delay, 
and  a  draft  report  issued,  and  this  the  factor  is  requested  without  delay  to 
revise  and  return,  and  in  any  event  within  twenty  days.  The  factor 
should  endeavour  to  clear  up  all  difficulties  in  his  annual  account,  and  to 
embody  there  all  that  he  wishes  to  record  for  his  future  exoneration  at  the 
accountant's  office.  Fragmentary  and  miscellaneous  papers  lodged — as  they 
often  are — at  other  seasons,  can  rarely  be  of  use  either  at  the  time  or  at  a 
future  date.  It  is  only  once  a-year,  in  ordinary  circumstances,  that  the 
position  of  each  estate  can  be  fully  gone  into  and  reported  on. 

15.  [Notes  hy  the  accountant.] — When  the  accountant  issues  notes  at  the 
annusd  audit,  the  factor's  additional  productions  or  answers  or  explanations 
should  be  signed  by  him.  Such  separate  papers  or  supplementary  letters, 
however,  ought  not  to  be  requisite.  They  never  can  compensate  for  the 
neglect  to  lodge  at  first  accounts  in  themselves  conclusive.  The  unnecessary 
expense  then  or  thereafter  so  created  will  fall  upon  the  factor,  and  not  upon 
the  estate. 

IV.  Special  Powees. 

16.  [Opinions.'] — ^The  accountant  cannot  take  the  responsibility  of  giving 
opinions  for  the  guidance  of  factors,  unless  in  the  course  of  his  duty  in 
the  annual  audit  of  a  factor's  account,  or  to  the  Court  in  applications  by 
factors  for  special  powers.  In  the  latter  case  the  factor  proceeds  in  the 
form  of  a  report  to  the  accountant,  he  states  the  circumstances  and  his  own 
views  (as  in  a  petition  to  the  Court),  and  concludes  (as  in  the  prayer  of  a 
petition)  by  stating  briefly  the  exact  powers  he  wishes  the  Court  to  grant 
to  him.    The  accountant's  opinion  will  follow  thereon.    The  factor  should 
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then  bring  his  report  with  the  accountant's  opinion  by  a  Note  before  the 
Sheriff 

V.  MlBCELLANBOUa. 

17.  The  death  (with  evidence  of  it)  of  a  factor  or  ward,  or  death  or  insol- 
vency of  a  cautioner,  to  be  intimated. 

18.  [Fees  of  auditl — When  the  draft  report  has  been  returned  to  the 
accountant,  and  the  audit  is  completed,  the  amount  due  to  the  fee-fund 
will  immediately  be  intimated  to  the  factor,  and,  when  paid  (unless  in 
special  circumstances),  the  whole  vouchers  forthwith  returned.  Further 
communications  with  the  accountant  should  not  be  ordinarily  requisite 
until  the  occurrence  of  the  audit  of  the  year  following. 

YL  PetITIONB  FOB  DlSCHABGK. 

In  order  to  facilitate  these  applications,  and  to  prevent  unnecessary 
trouble  and  expense  to  estates,  the  accountant  of  the  Court  of  Session  begs 
to  call  the  attention  of  agents  to  the  following  requisites  which  have  now 
been  sanctioned  by  the  practice  of  years  : — 

I.  FACTORS  LOCO  TUTORI8 — TUTORfl-AT-LAW — TUTORS-DATIVS. 

Where  the  factor  or  tutor  applies  for  discharge  at  the  termination  of  his 
office — i,e.j  when  the  youngest  pupil  reaches  minority — ^he  requires  to  pro- 
duce— 

(1.)  Evidence  of  the  age  of  the  youngest  of  the  pupils. 

(2.)  Evidence  that  the  minors  have  chosen  curators — i.6.,  the  extract 

decree  of  curatory. 
(3.)  A  discharge  by  the  minors,  with  consent  of  their  curators, 
acknowledging  that  the  funds  and  effects  under  the  factory 
have  been  paid  over  to  or  accounted  for  to  them.  The 
discharge  should  refer  in  special  terms  to  the  funds  and 
effects  as  at  the  termination  of  the  office,  reported  on  by 
the  accountant  A  convenient  form  is  to  append  a  state  of 
these  funds  to  the  dischai^e,  referring  to  it  in  the  latter, 
and  holding  it  as  therein  repeated. 

n.  CURATORS  BONIS — CURATORS-AT-LAW — JUDICIAL  FACTORS  TO  LUNATICS. 

1.  Where  the  ward  dies  testate,  the  curator  requires  to  produce — 

(1.)  The  deceased's  will  or  trust-settlement,  or  an  extract. 

(2.)  Confirmation  by  the  trustees  and  executors  acting  under  it 

(3.)  A  discharge  by  them  to  the  effect  above  described, 

2.  [Where  the  toard  dies  intestate.'] 

(1.)  Production  of  confirmation  by  the  executor-dative. 
(2.)  A  discharge  by  him  to  the  effect  above  described. 
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3.  {Where  the  ward  recovers,] — ^The  curator  ehould  present  a  petition  for 
recall,  producing  therewith  medical  certificates  of  the  ward's  recovery. 
After  the  curatory  is  recalled,  the  ward  may  execute  a  valid  dis- 
charge in  the  terms  before  mentioned. 

m.  RECALL  AND  DIBGHABGE  DURINQ  THE  SUBSISTENCS  OF  THE  OFFICE, 

OB  ON  THE  DEATH  OF  FACTOB. 

1.  It  will  be  seen  from  the  preceding  notes  that  the  factor  requires  to 
divest  of  the  estate,  and  transfer  the  funds,  documents  of  debt,  and  other 
writs,  to  the  party  or  parties  entitled  to  receive  and  discharge  the  same, 
before  he  can  be  judicially  discharged. 

2.  It  follows,  also,  that  where  a  subsisting  factory  is  sought  to  be  ter- 
minated by  the  fEictor  desiring  to  resign  the  office,  on  account  of  leaving 
the  country,  or  any  other  proper  cause,  he  cannot  be  discharged  until  some 
one  has  been  appointed  in  his  room,  in  whose  favour  he  can  divest ;  unless 
consignation  is  ordered  by  the  Court. 

3.  Where  the  factor  dies,  a  new  factor  will  be  appointed,  to  whom  the 
representatives  of  the  deceased  factor  will  fall  to  account. 

4.  It  is  competent  to  embrace  the  application  for  recall  and  discharge, 
and  for  a  new  appointment,  in  one  petition. 

5.  [Procedure.]— In  all  cases  the  accountant  will  issue  a  draft  of  his  pro- 
posed report  to  the  Court  for  revisal.  It  is  extremely  desirable,  therefore, 
that  the  case  should  be  in  all  respects  complete  before  the  draft  report  is 
prepared.  When  the  report  is  signed,  it  will  be  forwarded  to  the  agent, 
that  it  may  be  laid  before  the  SherifiL  When  judicial  discharge  is  obtained, 
the  agent  will  procure  an  extract,  and  on  exhibiting  it  to  the  accountant  he 
will  obtain  delivery  of  the  bond  of  caution.  The  case  will  then  be  written 
off  the  accountant's  register. 

Office  of  Accountant  of  Court, 
General  Register  House,  Edinburgh. 


FORM  OF  ACCOUNT. 


In  order  to  afford  assistance  to  those  factors  who  have  not  been  used  to  the 
preparation  of  Accounts  of  Charge  and  Discharge,  the  following  Form  has 
been  prepared.  The  example  is  purposely  of  the  most  simple  character,  and 
though  the  entries  are  too  briefly  expressed,  it  illustrates  the  entire  principle 
on  which  such  an  account  should  be  stated.  It  assumes  the  pre- existence 
of  a  correct  cash-book  and  rental  kept  by  the  factor.  The  factor  must  not 
mix  any  of  these  branches,  and  especially  separate  and  minutely  distinguish 
revenue  from  capitaL  And  all  vouchers  must  be  lodged  at  once,  and  with 
the  accoimt.    Factors  should  be  careful  not  to  retain  a  sum  of  £25  or 


748 


ORDIKABT  COURT — SPBCIAL  ACTS. 


[Apfudiz. 


upwards  in  their  hands  at  any  time  for  a  period  exceeding  ten  days,  as  they 
render  themselves  liable  in  a  penalty  of  20  per  cent  See  Act,  §  6  of  IS 
&  13  Vict,  cap.  51 ;  and  §  11  of  Act  of  Sedenmt»  14th  Jannary,  1881. 

EXAMPLE. 

No.  1165. — Account  of  Chabgb  and  DiacHABOi  of  the  iNTBOiasfflONB 
of  ,  residing  at  ,  as  Cv/roJtcT  BowU  (or  as  the  case  may  be) 

to  ,  presently  residing  at  ,  from  Slst  March,  1856,  to  Slst 

March,  1857. 


The  Cautioner  is 


,  residing  at 


L  CHABGK. 

I.  Estate  as  taken  Credit  for  at  the  Close  of  last  Account. 

1.  Heritable  bond  by  ^  B  over  lands  of  ,       .  ^ClOOO    0  0 

2.  Balance  in  Royal  Bank, 1115  10  6 

3.  Household  furniture  as  appraised,    ....      200    0  0 

4.  Balance  in  factor's  hand, 25    0  0 

Sum,     X2340  10    6 

II.  Revenue. 
1.  EenU. 

(1.)  Arrears  of  rents  as  taken  credit  for  at  the  close  of 
last  account,         ....      £16  10    0 

(2.)  Current  rents,  as  per  rental  in  appen- 
dix to  this  accoimt,       .        .        .        74    0    0 


;£89  10     0 


Note. — A  Form  of  Rental  furnished  to  factors 
when  desired  by  them. 
2.  IfUtredi. 
(1.)  Heritable  bond  for  £1000  granted  by 
A  B  over  lands  of         , 
1856, 15th  May.  Interest  at  5  per  cent, 
for  half-year  to  this  date,  £25    0    0 
Nov.  11.  Do.        do.    25    0    0 


9> 


£50    0    0 


(2.)  Heritable  bond  for  £500 
granted  by  CD  over  lands 
of  •, 
1856, 11th  Nov.  Interest 
for  half-year  to  this  date, 
at  4  per  cent, 

Carry  forward, 


10    0    0 


£60    0    0     £89  10    0  £2340  10    6 
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Brought  forward. .     £60    0    0  £89  10    0  £2340  10    6 

(3.)  Bank  Account 

1856,  3l8t  Dec.     Interest 

added  by  Royal  Bank  to 

3l8t  December,  1866,      .    34  17    6 

94  17    6 

3.  Annuity, 

1856, 15t}i  July.    Beceived 

balf-yeai^s  annuity  due 

at  this  date,    .        .        .  £25    0    0 

1857, 15th  Jan.    Do.     do.,    25    0    0 

50    0    0 

Sum,        234    7    6 

III.  Capital  Beaubed. 

1856, 15th  May.  Drawn  &om  Bank,      £500    0    0 


Sum  of  Charge,        £2574  18    0 

Note. — ^As  the  factor  debits  himself  with  the  whole  estate  at  the 
commencement  of  the  account,  and  takes  credit,  at  the  termination  of  the 
discharge,  for  the  whole  estate  as  then  subsisting,  the  realisation  of  capital, 
as  above,  though  noticed  thus  in  an  inner  column,  is  not  carried  into  the 
outer  or  money  column.  This  £500,  with  which  the  factor  is  already 
debited  by  the  balance  in  bank  in  branch  1  of  the  charge  above,  will  be 
found  taken  credit  for  as  invested  under  branch  5  of  discharge. 

XL  DISCHABOE. 
I.   BUBDENS  AKD  REPAIRS. 

1.  Burdens.  ^^jj" 

1856, 25th  May.  Police  assessment  on  property  in  ,  i.  £2    7  6 

„     Slst      „     Fire  insurance  on          do.  S,  19  0 

„     19th  June.  Poor's  assessment  on     do.  5.  2  10  0 

„      Property-tax  on             do.  .f.  1    6  0 


)) 


2.  Repairs, 

1856,  25th  July.  Paid  James  Brown  for  mason  work, 

per  estimate,  .        .£5705. 
„      19th    Oct  Paid  Henry  Smith  for 

papering  house        ,390     6, 


£7  11    6 


8  16    0 


Sum,        .£16    7    6 
Carryforward, £16    7    6 
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Brought  forward,  £ie    7    6 

II.  Maintenance  of  Ward. 

1856,  15th  ApriL    Quarter's  board  in  Aajlum 

to  this  date,        .^^16  0  0  7. 

„      15th    July.    Do.         do.  do.,    16  0  0  8. 

„      15th    Oct      Do.         do.  do.,    15  0  0  9. 

1857,  15th    Jan.      Do.         do.  do.,    15  0  0  10. 

£60    0    0 

ff  „        Clothes,  &C.,  fomifihed 

ward  during  year,        12  14    0  11. 


IIL  Capital  Inyestxd. 

1856,  15th  May.  Loan   to  C  2>  over 

lands  of  ,      .  £500    0    0 

1857, 31st  MarcL  Paid  into  Royal  Bank 

during  year,  .      95  13    0 

£595  13    0 


See  Note,  Branch  3  of  Charge. 
IV.  Manaoxmbnt. 

1.  Law  Expemei. 

1856,  31st  Dec.  Paid  his  account  for  appoint- 

ment of  curator  bonis  in  the  present 
case,  .  .    £20  13    6   1^. 

Note. — Business  accounts  should  be  paid  in 
full,  or  in  part,  subject  to  taxation  by  the  auditor 
of  Court 

2.  Commisdon  to  Factor. 

Amount  allowed  by  accountant  of  Court 

at  last  audit,  .       5    5    0  75. 

3.  MiKdlaneotu. 

1856,  15th  June.  Paid    travelling 

expenses    with 
ward    to    asy- 
lum, .£130  14, 
„     18th  July.  Paid  accountant's 

fees  of  audit  of 

last  account,         0  10    6  15. 

1  13    6 


V.  Estate  as  at  close  of  this  Account. 
1.  Heritable  bond  hj  A  B  over  lands 

of         , £1000    0    0 


72  14    0 


27  12    0 


Carry  forward,  .  £1000    0    0         £116  13    6 


pabtil]  act  op  sederunt,  1881.  751 

Brought  forward,  .        .        .  jglOOO    0    0       jgllG  13    6 

2.  Heritable  bond  hjCD  over  lands 

of         , BOO    0    0 

3.  Balance  in  Boyal  Bank,  including 

interest  to  3l8t  December,  1856, 
as  per  certified  bank  pass-book 
{or  cu  the  eau  may  5e),  .  746    1    0 

4.  Housebold  furniture  as  appraised,  .      200    0    0 

5.  Arrears  of  rent  outstanding  as  p^r 

rental, 7  10    0 

£2453  11    0 
Add— 

6.  Balance  in  bands  of  factor,  4  13    6 


2458    4    6 


Sum  of  IHscbarge,  equal  to  the  Chairgey    j£2574  18    0 

Signature  of  the  Factor ^  A  B. 
[Date,] 

Note. — It  is  the  special  interest  of  each  factor  thus  to  record,  once  a-year, 
by  one  state  of  accounts  (which  is  carefully  preserved  in  the  accountant's 
office),  a  full  and  clear  view  of  his  management.  This  will  avert  the  need 
of  all  other  loose  papers  or  correspondence,  and  the  questions  likely  to  arise 
from  complicated  corrections  and  explanations. 


[Form  of  Bsntal. 
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FORM  OF  RENTAL. 
Rental  of  PaopERTnES  belonoino  to  ,  fob  the  Yeab 

ENDING  3l8t  MaBCH,  1867. 

NoT£.~{l.)  The  columns  should  be  summed,  and  numbers  3  and  4  added 

together,  and  also  5  and  6,  which  should  agree  in  amount. 
(2.)  Lands  and  tenements  imoccupied,  or  in  possession  of  a  bond- 
holder, or  natural  possession  of  the  proprietor,  to  be  included 
and  the  rents  stated,  though  not  carried  into  the  money 
column. 


OOOUPAVOISS. 


No.  6  Ctoorge  Street, 
No.  6        Do. 
No.  14  Wellington  PL 
No.  16        Do. 
No.  16        Do. 


Namss 

or 
TsxAjin. 


Jtmm  Johnston, 
Mn.  Baxter, .    . 
Wn.  Hendenon, 
John  Simpeon,   . 
QtOTgt  Smith,    . 


I.  '•* 


£    $.    d. 


10    0    0 


6  10    0 


15  10    0 


ChMgOp 


K. 

>*i 


£   M.  d, 
14  10    0 

14  10  0 

SO    0  0 

12  10  0 

12  10  0 


74    0    0 
16  10    0 


80  10    0 


£    ».   d, 
14  10    0 

7    0  0 

80    0  0 

12  10  0 

18    0  0 


82    0    0 


Dls. 
chai^. 


^ 


fl  fi«* 


I 


■i 


£   :   d. 

m  m 

7  10   0 


710    0 
82    0    0 


89  10    0 


i 


[Signature,} 


CHAPTER  v.— RELIEF  OF  THE  POOR. 

8  &  9  Vict.  c.  83. — An  ACT  for  the  Amendment  and  better 
Administration  of  the  Laws  relating  to  the  Belief  of  the 
Poor  in  Scotland. — 4th  August,  1845. 

73.  [Party  rtfuud  [relief]  may  apply  to  Sheriff.] — And  he  it  enacted^ 
That  if  relief  shall  be  refused  to  any  poor  person  who  shall  have  made 
application  for  relief,  it  shall  and  may  be  lawful  for  such  poor  person  to 
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apply  to  the  Sheriff  of  the  county  in  which  the  pariah  or  combination  £N>m 
which  sach  poor  person  has  claimed  relief^  or  any  portion  of  such  parish 
or  combination,  is  situate,  and  the  said  Sheriff  shall  forthwith,  if  he  be  of 
opinion  that  such  poor  person  is^  upon  the  facts  stated,  legally  entitled 
to  relief  make  an  order  upon  the  inspector  of  the  poor,  or  other  officer  of 
such  parish  or  combination,  directing  him  to  afford  relief  to  such  poor 
person  in  the  meantime  until  such  inspector  or  other  officer  shall,  on  or 
before  a  day  to  be  appointed  by  the  said  Sheriff,  and  to  be  intimated  in 
the  same  order,  give  in  a  statement  in  writing  showing  the  reasons  why 
the  application  of  such  poor  person  for  relief  was  refused,  which  statement 
the  said  Sheriff  shall  afterwards  appoint  to  be  answered,  and  shall,  if 
required,  nominate  an  agent  to  appear  and  answer  on  behalf  of  such  poor 
person,  and  shall  further,  if  necessary,  direct  a  record  to  be  made  up,  and 
a  proof  to  be  led  by  both  parties ;  and  it  shall  be  lawful  for  the  Sheriff, 
if  he  shall  see  fit,  to  direct  the  interim  support  to  such  poor  person  to  be 
continued  until  a  final  judgment  shall  have  been  pronounced  on  the  merits 
of  the  case :  Provided  always,  that  nothing  herein  contained  shall  be  con- 
strued to  enable  the  said  Sheriff  to  determine  on  the  adequacy  of  the  relief 
which  may  be  afforded,  or  to  interfere  in  respect  of  the  amount  of  relief  to 
be  given  in  any  individual  case. 


ACT  OF  SEDERUNT  for  regulating  Procedure  before  the 
Sheriff  Courts,  in  applications  under  the  Statute  8  &  9  Vict 
c  83,  §  73.— Edinburgh,  12th  February,  1846. 

Whxbbas  it  is  proper  that  proceedings  before  the  Sheriffs  under  the 
statute  8  &  9  Vict  c  83,  intituled  ''An  Act  for  the  Amendment  of  the 
Laws  relating  to  the  Belief  of  the  Poor  in  Scotland,"  should  be  summary 
and  uniform, — 
The  Lords  of  Council  and  Session  do  hereby  enact  and  declare : — 

1.  That  where  relief  has  been  refused  Sheriff  shall  be  of  opinion,  upon  the 
by  any  pariah  or  combination,  to  any  facta  so  stated,  that  such  poor  person 
poor  person  who  shaU  have  made  is  legally  entitled  to  relief,  then  he 
application  for  relief,  suoh  poor  person  shall  foruiwith  make  an  order  upon  the 
may  apply  to  the  Sheriff  of  the  oonnty  inspector  of  the  poor,  or  other  oflSoer 
without  the  intervention  of  an  agen^  of  the  parish  or  combination,  directing 
and  either  yerbally  or  in  writing.  him  to  afford  relief  to  sach  poor  person 

2.  That  Uie  Sheriff  shall  forthwith  in  the  meantime,  until  audi  inspector 
proceed  to  consider  the  facte  stated  by  or  other  officer  shall,  on  or  before  a  day 
such  poor  person;  and  if  he  be  of  to  be  appointed  bythe  Sheriff  in  the  same 
opinion,  upon  the  facto  so  stated,  that '  order,  and  to  be  intimated,  lodge  witii 
Buch  poor  person  is  not  legally  entitled  the  Sheriff-Clerk  a  statement,  in  writ- 
to  relief,  he  shall  at  once  pronounce  a  ing,  showing  the  reasons  why  the 
deliTeranee  to  that  effect.  application  of   such  poor  person   for 

3.  That  if|  on  tiie  contrary,  the  siud  relief  was  refused. 

3C 
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4.  Thai  it  ihall  be  raffident  intiinft- 
tion  of  BOoh  order  to  the  Mid  inspector 
or  other  officer,  that  »  certified  copy 
thereof  be  trananitted  to  him  through 
the  post-office  marked  on  the  back  with 
the  ww6»  *'8herir suffice— Poor-Law 
Intimaticm — Immediate."  And  it  shall 
be  the  duty  of  the  Sheriff-aerk  to 
make  Bucfa  intimation.  And  the  Sheriff- 
Oleric  shall  preserre  the  principal  order 
bj  the  Shflviff,  and  likewise  enter  in 
the  minute-book  of  Court  the  date  of 
transmitting  the  copy  thereof  as  afore- 
said. 

5.  That  if,  after  such  intimation,  the 
Inspector  or  other  said  officer,  shall  not, 
within  the  time  appointed  by  the  Sheriff, 
lodge  a  statement  in  writing,  in  terms 
of  the  Sheriff's  order,  the  Sheriff  shall 
forthwith,  upon  a  certificate  by  the 
Sheriff-Clerk  that  a  copy  of  such  order 
was  duly  transmitted  as  aforesaid,  pro- 
nounce a  deliverance  or  judgment, 
definitlTely  finding  such  poor  person 
to  be  legally  entitled  to  relief,  and 
ordaining  the  parish  or  combination 
instantly  to  proceed  and  determine  the 
question  of  amouAt. 

6.  That  where,  on  the  other  hand, 
the  inspector  or  other  said  officer,  shall 
duly  lodge  his  statement  in  writing,  in 
terms  of  the  Sheriff's  order,  the  Sheriff 
shall'  appoint  the  same  to  be  answered  ; 
and  he  shall,  if  required,  nominate  an 
agent  to  appear  and  answer  on  behalf 
of  such  poor  person ;  and  shall  further, 
if  necessary,  direct  a  record  to  be  made 
up,  and  a  proof  to  be  led,  by  both 
parties  ;  after  which  he  shsJl  proceed 
to  pronounce  judgment  in  the  cause, 
finding  substantively  such  poor  person 
to  be  legally  either  entiUtd  or  not 
entitled  to  relief;  and,  in  the  former 
case,  ordaining  the  parish  or  combina- 
tion, as  before,  instantly  to  proceed  and 
determine  the  question  of  amount. 

7.  That  so  long  as  the  cause  shall  be 
in  dependence  before  the  Sheriff,  and 
after  the  said  inspector  or  other  officer 
shall  have  given  in  his  statement  in 
writing  as  aforesaid,  it  shall  be  lawful 
for  the  Sheriff  to  resume  at  any  time 
the  question  of  interim  support ;   and 


(if  he  shall  see  fit)  to  direct  such  interim 
support  to  be  continued  until  a  final 
judgment  shall  have  been  pronounced 
on  the  merits  of  the  case ;  And  it  shall, 
on  the  other  hand,  be  lawful  for  the 
Sheriff  (if  he  see  fit),  after  the  said 
inspector  or  other  ofl&oer  shall  have 
given  in  his  statement  in  writing  to 
direct  such  interim  support  to  be  at  any 
time  discontinued, — as  well  as  there- 
after at  any  time  to  ordain  the  same 
to  be  of  new  afforded,  as  he  may  see 
cause. 

8.  Finally,  that  the  said  causes,  so 
far  as  such  poor  person  applying  to  the 
Sheriff  is  concerned,  shall,  in  all  respects, 
be  conducted  on  the  same  footing, — in 
regard  to  payment,  in  the  first  instance, 
of  any  dues  of  Court,  or  other  fees, — as 
if  sudi  poor  person  had  been  admitted 
to  the  benefit  of  the  poor*s  roll ;  that  la 
to  say,  such  poor  person  shall  not,  in 
the  first  instance,  be  liable  in  payment 
either  of  any  dues  of  Court,  or  of  any 
dues  to  the  clerk  or  officer  of  Court,  or 
of  fees  to  any  agent  who  may  have  been 
appointed  to  act  in  lus  behalf  as  afore- 
said, except  to  the  extent  of  actual 
outlay ;  but  in  the  event  of  such  poor 
person  being  ultimately  found  entitled 
to  expenses  of  process,  it  shall  be  com- 
petent to  such  poor  person  to  include 
and  charge  in  his  account  of  said 
expenses  as  against  the  parish  or  com- 
bination, all  ordinary  fees  of  Court, 
including  clerk*s  dues  and  dues  of 
extract,  as  well  a»  fees,  at  the  usual 
rate  of  charge,  to  his  agent,  and  any 
officers  of  Court,  in  like  manner  as  li 
he  had  been  an  ordinary  litigant ;  and 
on  the  said  expenses  being  recovered, 
the  amount  thereof  shall  be  accounted 
for  by  such  poor  person  or  his  agent,  to 
the  several  parties  interested.  And 
further,  in  the  event  of  such  poor 
persons  being  ultimately  subjected  by 
the  Sherifi^s  judgment  in  expenses  to 
the  parish  or  combinatien,  the  expenses 
so  awarded  shall  be  held  to  include  all 
the  usual  fees  and  dues  payable,  and 
which  have  been  paid,  by  the  said 
parish  or  combination  in  the  character 
of  an  ordinary  litigant. 


And  the  Lords  appoint  this  Act  to  be  inserted  in  the  Books  of  Sederunt, 
and  to  be  printed  and  published  in  oommon  form. 

P.  Boyle,  7.P.  A 
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CHAPTER  VI.— REMOVINGS  AND  SEQUESTBATIOKa 
ACT  OF  SEDERUNT  anent  Removinga.— 14th  Dec,  1756. 


Whsbeas  the  diflScaltiaB  that  have 
oocarred  in  actaoxiB  of  removing  from 
lands  have  been  found  to  be  highly 
prejudicial  to  agriculture,  and  both  to 
masters  and  tenants,  in  respect  that, 
during  the  dependence  of  Buch  actions, 
the  lands  are  neglected  and  deteriorated 
by  the  defender,  and  the  heritor's  secu- 
rity for  his  rent  brought  into  danger ; 
and  tenants  are  discouraged  from  enter- 
ing into  tacks,  by  the  uncertainty  of 
their  attaining  to  possession,  and  bv 
their  finding  the  subject  of  l^eir  tack 
much  deteriorated  during  the  dependence 
of  the  process  of  removing  against  the 
preceding  tenant ;  The  Loztis  of  Council 
and  Session,  resolving  to  remedy  this 
great  evil,  do  make  the  following 
regulations,  viz.  : —  ... 

4.  Where  a  tenant  hath  irritated  his 
tack  by  suffering  two  years'  rent  to  be 
in  arrear,  it  shall  be  lawful  to  the  setter 
or  heritpr  to  declare  the  irritancy  before 
the  Judge  Ordinary,  and  to  insist  in  a 
summary  removing  before  him :  And  it 
shall  be  lawful  to  the  Sheriff  or  Steward- 


Depute,  or  their  Substitutes,  to  find 
the  irritancy  incurred,  and  to  decern 
in  the  removing,  any  practice  to  the 
contrary  notwithstanding. 

6.  Where  a  tenant  shall  ran  in 
arrear  of  one  full  year's  rent,  or  shall 
desert  his  possession,  and  leave  it  un- 
laboured at  the  usual  time  of  labouring, 
in  these,  or  either  of  these  cases,  it  shall 
be  lawful  to  the  heritor,  .or  other  setter 
of  the  lands,  to  bring  his  action  against 
the  tenant  before  the  Judge  Ordinary, 
who  is  hereby  empowered  and  required 
to  decern  and  ordain  the  tenant  to  find 
caution  for  the  arrears,  and  for  payment 
of  the  rent  for  the  five  crops  following, 
or  during  the  currency  of  the  tack,  if 
the  tack  is  of  shorter  endurance  than 
five  years,  within  a  certain  time  to  be 
limited  by  the  judge;  and,  fuling 
thereof,  to  decern  Uie  tenant  summarily 
to  remove,  and  to  eject  him  in  the 
same  manner  as  if  the  tack  were  deter- 
mined, and  the  tenant  had  been  legally 
warned  in  the  terms  of  the  foresaid 
Act,  1655. 


43  Vict.  c.  12.— An  ACT  to  abolish  the  Landlord's  Right  of 
Hypothec  for  Rent  in  Scotland. — 24th  March,  1880. 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords,  spiritnal  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : — 

1.  [LandlorcPs  hypothec  to  cease  after  llth  November,  1881.] — From 
and  after  the  eleventh  day  of  November,  one  thousand  eight  hundred 
and  eighty-one,  hereinafter  called  the  commencement  of  this  Act,  the 
landlord's  right  of  hypothec  for  the  rent  of  land,  including  the  rent  of 
any  buildings  thereon,  exceeding  two  acres  in  extent,  let  for  agriculture  or 
pasture,  shall  cease  and  determine :  Provided  that  nothing  herein  contained 
shall  apply  to  any  claim  for  rent  due,  or  which  may  hereafter  become  due, 
imder  any  lease,  writing,  or  bargain  current  at  the  date  of  the  commence- 
ment of  this  Act, 
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S.  [Landlor^i  remedie$  vhtn  rmi  w  due  and  unpaid,] — From  and 
after  the  commencement  of  tluB  Act  the  landlord  of  any  land  exceeding 
two  acres  in  extent,  and  let  for  agricultare  or  pasture,  shall,  subject 
to  the  proyisionB  of  the  preceding  section  of  this  Act,  have  the  same 
rights  and  remedies  against  his  tenant  when  six  months'  rent  is  due 
and  unpaid  as  is  now  provided  by  the  law  of  Scotland  when  twelve  months^ 
rent  is  due  and  unpaid,  and  shall  also  have  the  same  rights  and  remedies 
against  his  tenant  when  twelve  months'  rent  is  due  and  unpaid  as  is  now 
provided  by  the  law  of  Scotland  when  two  years'  rent  is  due  and  unpaid, 
but  subject  always  to  the  following  provision ;  (that  is  to  8ay)'It  shall 
not  be  lawful  for  the  Sheriff  or  Sheriff-Substitute  to  entertain  any  action 
for  caution  and  removing,  or  for  irritancy  and  removing,  unless  sudi  action 
has  been  preceded  by  fourteen  days'  written  notice  by  registered  poet-office 
letter  or  otherwise  to  the  tenant  that  such  action  is  intended  ;  nor  in  an  action 
for  caution  and  removing,  to  decern  the  tenant  to  find  caution  for  more  than 
the  arrears  of  rent  and  one  yearns  rent  further. 

Provided  also,  that  in  the  event  of  the  removal  or  ejection  of  a  tenant  from 
such  land  in  any  year  under  the  provisions  of  the  Act  of  Sederunt  anent 
Bemovings,  of  the  fourteenth  day  of  December,  one  thousand  seven  hundred 
and  fifty-six,  and  of  this  Act,  on  account  of  being  in  arrear  of  rent  for  six 
months  or  twelve  months,  as  the  case  may  be,  the  following  further 
provisions  shall  have  effect : 
(1.)  A  tenant  so  removed  or  ejected  shall  not  thereby  forfeit  the  rights  of 
an  outgoing  tenant,  to  which  he  would  have  been  entitled  if  his 
lease  had  naturally  expired  at  the  date  of  removing  or  ejection, 
or  at  the  last  preceding  term  of  Whitsunday  or  Martinmas,  in  the 
event  of  the  removing  or  ejection  taking  place  between  these 
terms: 
(2.)  When  the  removing  or  ejection  takes  place  between  the  before- 
mentioned  terms  the  tenant  shall  be  entitled  to  payment  of  or 
credit  for  the  expenditure  made  by  such  tenant  since  the  last 
preceding  term  on  the  labour,  seed,  and  manure  applied  to  any  crop, 
other  than  an  away-going  crop,  falling  within  the  immediately 
preceding  provision : 
(3.)  Where  a  tenant  is  removed  or  is  ejected  between  the  before-mentioned 
terms,  he  shall  not,  except  as  hereinafter  provided,  be  liable  to  pay 
for  the  occupation  of  such  land  after  the  inmiediately  preceding 
term  of  Whitsunday  or  Martinmas  more  than  a  proportion  of  the 
rent  effeiring  to  the  period  between  such  term  and  the  date  of 
removing  or  ejection  :  Provided  always,  imless  otherwise  expressly 
stipulated,  that  where  any  away-going  crop  to  which  a  tenant  is 
entitled  is  immature  at  the  date  of  such  removing  or  ejection, 
neither  the  tenant  nor  any  one  deriving  right  through  him  shall 
be  entitled  to  carry  away  such  crop  at  maturity  until  payment 
shall  have  been  nuide  to  the  landlord  of  the  proportion  of  rent 
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effeiiing  to  the  land  under  snch  crop  for  the  period  between 
the  date  of  removing  or  ejection,  and  the  next  term  of 
Martinmas,  the  rent  of  such  land  being  estimated  according  to  the 
average  rent  of  the  whole  land  fix)m  which  the  tenant  has  been  so 
removed  or  ejected. 

3.  IProvidonB  of  ^  2  not  to  apply  in  addUian  to  hypothec'] — The  provisions 
of  the  second  section  of  this  Act  shall  not  apply  in  any  case  in  which  the 
landlord's  right  of  hypothec  has  not  ceased  and  determined. 

4.  {Short  title,'] — ^This  Act  may  be  cited  as  the  Hypothec  Abolition  (Scot- 
land) Act,  1880. 


46  &  47  Vict.  c.  62. — An  ACT  for  Amending  the  Law  relating 
to  Agricultural  Holdings  in  Scotland. — 25th  August,  1883. 

Sect.  27.  Bemovingfor  Nonpayment  of  Bent 

27.  [Tena/nti  to  be  removed  only  ai  legal  terme.  43  Vict,  c,  12.] — In  any 
case  in  which  the  landlord's  right  of  hypothec  for  the  rent  has  ceased  and 
determined — 

When  six  months'  rent  of  the  holding  is  due  and  unpaid,  it  shaU  be 
lawful  for  the  landlord  to  raise  an  action  of  removing  before  the  Sheriff 
against  the  tenant,  concluding  for  his  removal  from  the  holding  at  the 
term  of  Whitsunday  or  Martinmas  next  ensuing  after  the  action  is  brought^ 
and  unless  the  arrears  of  rent  then  due  are  paid,  or  caution  is  found  to  the 
satisfaction  of  the  Sheriff  for  the  same,  and  for  one  year's  rent  further, 
the  Sheriff  may  decern  the  tenant  to  remove,  and  eject  him  at  such  term 
in  the  same  manner  as  if  the  lease  were  determined,  and  the  tenant  had 
been  legally  warned  to  remove. 

A  tenant  so  removed  shall  have  the  rights  of  an  outgoing  tenant  to  which 
he  would  have  been  entitled  if  his  lease  had  naturally  expired  at  such  term 
of  Whitsunday  or  Martinmas. 

The  second  and  third  sections  of  the  Hypothec  Abolition  (Scotland)  Act, 
1880,  are  hereby  repealed,  and  the  provisions  of  the  fifth  section  of  the  Act 
of  Sederunt  anent  Removing,  of  the  fourteenth  day  of  December  one  thousand 
seven  hundred  and  fiftyndx,  shall  not  apply  in  any  case  in  which  the 
procedure  under  this  section  is  competenU 
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1  Vict,  c.  41. — ^An  Act  for  the  more  effectual  Recovery  of  Small 
Debts  in  the  Sheriff  Courts,  and  for  regulating  the  establish- 
ment of  Circuit  Courts  for  the  trial  of  Small  Debt  Causes 
by  the  Sheriffs  in  8cotla7id.—12th  July,  1837. 

Whsrbas  an  Act  was  made  in  the  tenth  year  of  the  reign  of  his  Majesty 
King  Qeoi^  the  Fourth,  intituled  An  Act  far  the  more  effectual  Becovery  of 
SnubU  Debtij  and  for  diminuhing  the  expensee  of  Litigaition  in  eauees  of$maU 
amount  in  the  Sheriff  Courte  in  Scotland  (10  Gea  IV.  c.  55),  the  provisions 
of  which  have  been  found  beneficial,  but  experience  has  pointed  oat 
certain  alterations  by  which  its  benefits  will  be  extended  and  rendered 
more  effectual ;  and  it  is  expedient  that  such  alterations  and  the  former 
provisions  should  be  consolidated  in  one  Act :  Be  it  therefore  enacted : 

[Recited  Ad  repealed,  except  at  to  ea^usee  commenced.] — That  the  said 
recited  Act  shall  be  and  the  same  is  hereby  repealed  fiom  and  after  the 
first  day  of  October  next,  save  and  except  as  to  such  causes  as  shall  have 
been  commenced  under  the  authority  of  the  said  recited  Act  before  the 
said  first  day  of  October  next,  and  shall  be  then  depending,  all  which 
causes  shall  be  carried  to  a  conclusion  according  to  the  rules  prescribed  by 
the  said  Act^  notwithstanding  this  Act ;  and  this  Act  shall  commence  and 
take  effect  from  and  after  the  said  first  day  of  October  next 

2.  [Sheriffs  may  hear  and  deter/nine  in  a  iummary  vxiy  eoiuee  for  twns 
under  £8,  fit.  8d  sterling.}— And  be  it  enacted,  That  it  shall  be  lawful 
for  any  Sheriff  in  Scotland  within  his  county  to  hear,  try,  and  determine 
in  a  summary  way,  as  more  particularly  hereinafter  mentioned,  all  civil 
causes  and  all  prosecutions  for  stiitutory  penalties,  as  well  as  all  maritime 
civil  causes  and  proceedings,  that  may  be  competently  brought  before 
him,  wherein  the  debt^  demand,  or  penalty  in  question  shall  not  exceed 
the    value    of  eight  pounds   six  shillings   and   eight  pence   sterling,* 

*  This  Act  is  to  be  read  and  con-  pounds  six  ehilUngs  and  eightpenoe  ** 
strnedasif  the  words ''twelve  pounds"  wherever  the  Utter  words  oocur.  (16 
were  rabstituted  for  the  words  "eig^t      &  17  Vict  c.  80,  §  26,  supra,  p.  647.) 
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exclusive  of  expehses  and  fees' of  extract:  Provided  always,  that  the 
pursuer  or  prosecutor  shall  in  all  cases  be  held  to  have  passed  from  and 
abandoned  any  remaining  portion  of  any  debt,  demand^  or  penalty  beyond 
the  sum  actually  concluded  for  in  any  such  cause  or  prosecution. 

3.  [Promding  forms  of  proceedings.'] — ^And  be  it  enacted,  That  all 
such  causes  and  prosecutions  which  the  pursuers  or  prosecutors  thereof 
shall  choose  to  have  heard  and  determined  according  to  the  summary 
mode  hereby  provided,  shall  proceed,  except  as  hereinafter  provided, 
upon  summons  or  complaint,  agreeably  to  the  form  in  Schedule  (A) 
annexed  to  this  Act,  and  containing  warrant  to  arrest  upon  the  depending 
action,  stating  shortly  the  origin  of  debt  or  ground  of  action,  and  conclud- 
ing against  the  defender  ;  which  summons  or  complaint,  being  signed  by 
the  Sheriff-Clerk,  shall  be  a  sufficient  warrant  and  authority  to  any 
Sheriff 's-officer  for  summoning  the  defender  to  appear  and  answer  at  the 
time  and  place  mentioned  in  such  summons  and  complaint,  not  being 
sooner  than  upon  the  sixth  day  after  such  citation,  and  the  same,  or  the 
copy  thereof,  served  on  the  defender,  shall  also  be  a  sufficient  warrant  for 
summoning  such  witnesses  and  havers  as  either  party  shall  require ;  and 
a  copy  of  the  said  summons  or  complaint,  with  the  citation  annexed,  and 
also  a  copy  of  the  account,  if  any,  shall  be  served  at  the  same  time  by  the 
Sheriff 's-officer  on  the  defender  personally  or  at  his  dwelling-place,  or  in 
case  of  a  company  at  their  ordinary  place  of  business ;  and  the  officer 
summoning  parties,  witnesses,  or  havers  shall  in  all  cases  under  this  Act 
return  an  execution  of  citation,  signed  by  him,  or  shall  appear  and  give 
evidence  on  oath  of  such  citation  having  been  duly  made ;  and  all  such 
citations  given  by  an  officer  alone  without  ¥ritne88es,  and  executions 
thereof  subscribed  by  such  officer,  shall  be  good  and  effectual  to  all  intents 
and  purposes. 

4.  [Causes  of  higher  value  than  £8,  6«.  8d  reduced  to  £8,  6s.  8cL  may  be 
remiUed  to  the  Small  Debt  ItollJ]—Ajxd  be  it  enacted.  That  in  any  cause 
before  the  Sheriff's  ordinary  Court  in  which  the  debt,  demand,  or  penalty 
in  question  shall  not  exceed  the  value  of  eight  pounds  six  shillings  and 
eightpence  sterling,  or  shall  have  exceeded  the  value  of  eight  pounds 
six  shillings  and  eightpence  sterling,  but  from  interim  decree  or  otherwise 
the  value  shall,  previous  to  the  closing  of  the  record,  be  reduced  so  as 
not  to  exceed  eight  pounds  six  shillings  and  eightpence  sterling,  exclusive 
of  expenses  and  fees  of  extract,  it  shall  be  competent  to  the  Sheriff,  if  he 
shall  think  proper,  and  with  the  consent  of  the  pursuer,  to  remit  such 
cause  to  such  of  his  Small  Debt  Court  Rolls  as  may  be  proper,  either  of 
his  own  motion  or  upon  the  motion  of  any  party  in  the  cause  :  Provided 
that  if  the  pursuer  shall  not  consent,  the  provisions  of  this  Act  as  to  the  fees 
or  expenses  to  be  allowed  in  causes  below  the  value  of  eight  pounds  six 
shillings  and  eightpence  brought  not  according  to  the  summary  form  herein 
provided,  shall  be  applied  to  such  causes  subsequent  to  the  proposition  for 

*  remit,  if  the  Sheriff  shall  think  proper  to  so  modify  the  expenses :  Provided 
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aIbo,  that  wben  a  ease  has  been  remitted  by  the  Sheriff-Snbatitate  fnm 
the  Ordinary  Oourt  to  the  Small  Debt  Oonit,  an  appeal  shall  be  competent 
to  the  Sheriff  against  sach  remits  but  no  reclaiming  petition  shall  be 
allowed  against  snch  remit 

6.  [Beooverf  of  rmUi  w4  exuMng  /8, 6t.  8d.]— And  be  it  enacted.  That 
it  shall  be  competent  for  the  Sheriff  in  the  Small  Debt  Oonrts  established 
or  to  be  established  nnder  this  Acty  to  hear,  try,  and  determine,  in  the 
Bommary  form  herein  proyided,  appUeationa  by  landlords  or  others  having 
right  to  the  rents  and  hypothec  for  sequestration  and  sale  of  a  tenant^s 
effects  for  recovery  of  rent^  provided  the  rent  or  balance  of  rent  claimed 
shall  not  exceed  eight  pounds  six  flihilling^  and  eightpence  sterling ;  and  the 
summons  and  warrant  of  sequestration  and  procedure  shall  be  agreeable  to 
the  forms  directed  in  Schedule  (B)  annexed  to  this  Act ;  and  the  officer 
when  he  executes  the  warranty  shall  get  the  effects  appraised  by  two  persons^ 
who  may  also  be  witnesses  to  the  sequestration ;  and  an  inventory  or  list  of 
the  effects,  with  the  appraisement,  shall  be  given  to  or  left  for  the  tenant, 
who  shall  be  cited  in  manner  and  to  the  effect  aforesaid ;  and  an  execution 
of  the  citation  and  sequestration,  with  the  appraisement  of  the  effects,  shall 
be  returned  to  the  derk  within  three  days ;  and,  on  hearing  the  application 
in  manner  provided  by  this  Act  relative  to  other  causes,  the  Sheriff  shall 
dispose  of  tJie  cause  as  shall  be  just,  and  may  either  recall  the  sequestration 
in  whole  or  in  part^  or  pronounce  decree  for  the  rent  found  due,  and  grant 
warrant  for  the  sale  of  the  sequestrated  effects  on  the  premises,  or  at  sucli 
other  place  and  on  such  notice  as  he  shall  by  general  or  special  r^pilation 
directi  and  fniling  such  directions  the  sale  shall  be  cazried  into  effect  in  the 
manner  hereinafter  directed  for  the  sale  of  poinded  and  sequestrated  effects ; 
and  if  after  sequestration  the  tenant  shall  pay  the  rent  claimed,  with  the 
expenses,  to  the  pursuers,  or  consign  the  ren^  with  two  pounds  sterling  to 
cover  expenses^  in  the  hands  of  the  Clerk  of  Court|  the  sequestration  shall 
ipwfado  be  recalled,  in  case  of  payment,  on  the  clerk  writing  and  signing 
on  the  back  of  the  summons  or  warrant  tlie  words  ^  payment  made,"  which, 
on  evidence  being  produced  to  him  of  payment  of  the  rents  claimed,  with 
expenses,  he  is  hereby  required\o  do,  and  in  case  of  consignation  after  the 
clerk  shall  in  like  manner  have  written  and  signed  the  words  ^  consignation 
made,''  on  the  same  being  intimated  by  an  officer  of  Court  to  the  sequestrat- 
ing creditor.* 

6.  [AfttghnmJt  of  goods  of  d^ender.}— And  be  it  enacted,  That  the  pur- 
suer of  any  civil  cause,  including  maritime  civil  causes  and  proceedings, 
may  use  arrestment  on  the  dependence  of  the  action  of  any  money,  goods, 
or  effects  to  an  amount  or  extent  not  exceeding  the  value  of  eight  pounds 
six  shillings  and  eightpence  sterling,  owing  or  belonging  to  such  defender, 
in  the  hands  of  any  third  party,  eitiber  within  the  county  in  which  such 
warrant  shall  have  been  issued  or  in  any  other  county  or  counties :  Pro^^ 

*  Extended  to  sequeetratioDS  eurreiUe  Urmino  (16  ft  17  Vict  c  80,  {  88, 
mtpra,  p.  648). 
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vided  always,  that  before  uaing  sncli  wammt  in  any  other  oonnty  it  shall 
he  presented  to  and  indorsed  by  the  Sheriff-Olerk  of  such  other  county,  who 
is  hereby  required  to  make  such  indorsement  on  payment  of  the  fee  herein- 
after mentioned :  Provided  also,  that  any  arrestment  laid  on  under  the 
authority  of  this  Act  shall,  on  the  expiry  of  three  months  from  the  date 
thereof,  cease  and  determine,  without  the  necessity  of  a  decree  or  warrant 
of  loosing  the  same,  unless  such  arrestment  shall  be  renewed  by  a  special 
warrant  or  order,  duly  intimated  to  the  arrestee,  in  which  case  it  shall 
subsist  and  be  in  force  for  the  like  time  and  under  the  like  conditions  as 
under  the  original  warrant,  or  unless  an  action  of  forthcoming  or  multiple- 
poinding,  in  manner  hereinafter  provided,  shall  have  been  raised  before  the 
expiry  of  the  said  period  of  three  months,  in  which  case  the  arrestment  shall 
subsist  and  be  in  force  until  the  termination  of  such  action  of  forthcoming 
or  multiplepoinding. 

7.  [Wagei  not  liable  to  arrM^mefU.}— And  be  it  enacted  and  dedared. 
That  wages  of  labourers  and  manufacturers  shall,  so  feur  as  necessary  for  their 
subsistence,  be  deemed  alimentary,  and,  in  like  manner  as  servants^  fees  and 
other  alimentary  funds,  not  liable  to  arrestment.* 

8.  [FcT  providing  how  arrestmeniU  may  he  looted,}— And  be  it  enacted, 
That  when  any  arrestment  shall  have  been  used  on  the  dependence  of  any 
action,  it  shall  be  competent  to  the  defender  to  have  such  arrestment  loosed, 
on  lodging  with  the  Sheriff-Clerk  of  the  county  in  which  such  arrestment 
shall  have  been  used  a  bond  or  enactment  of  caution,  by  one  or  more  good 
and  sufficient  cautioners,  to  the  satisfaction  of  such  Sheiiff-Clerk,  agreeably 
to  the  form  in  Schedule  (C)  annexed  to  this  Act,  or  on  consigning  in  the 
hands  of  such  Sheriff-Glerk  the  amount  of  the  debt  or  demand,  with  five 
shillings  for  expenses  in  cases  of  actions  for  sums  below  five  pounds,  and 


*  8  ft  0  Via.  c.  89.— An  Act  to  amend 
the  Law  of  Amrtment  of  Wages 
in  iSeotiomi.— 2lBt  Jnly,  1846. 

Wbxbxab  an  Act  was  passed  in  the 
sixth  year  of  the  leign  of  His  late 
Majestf  King  Oeorge  the  Fourth,  in- 
titaled  An  Act  to  aiter  and  amend  an 
A  et  paeeed  in  the  thirty-ninth  and  fortieth 
yean  of  King  Qeorge  the  Third  y  for  the 
recovery  of  SmaUDSoe  in  Seotland:  and 
whereas  another  Act  was  passed  in  the 
firrt  year  of  the  reign  of  Her  present 
Majesty,  intitiiled  An  Act  for  the  more 
dfleetual  recovery  of  SmaU  DeUe  in  the 
Sherif  Cowrie,  and  for  regtdating  the 
eMtahUehm/ent  of  Circuit  Oowrte  for  the 
tridlof  Saudi  Debt  caveetlty  the  Sktriffi  in 
Scotland:  and  whereas  it  is  expedient 
that  the  said  Acts  should  be  amended 


as  regards  the  arrestment  of  wages : 

[Arreetment  of  ioagee  not  eomipetent  on 
dependoMe  of  action,] — Be  it  therefore 
enacteoHiy  &e  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and 
coDBant  of  the  Lords  spiritual  and 
temponi,  and  Commons,  in  this  present 
ParUament  assembled,  and  by  the 
authority  of  the  same,  that  from  and 
after  the  passing  of  this  Act  it  shall  not 
be  lawful  or  competent  to  arrest  waf;es 
upon  the  dependence  of  any  action 
ndsed  by  virtue  of  the  said  recited 
Acts,  anything  therein  contained  to  the 
oontraiy  notwithstanding. 

2.  [AUeratian  of  ii^.]— And  be  it 
enacted  that  this  Act  may  be  amended 
or  repealed  by  any  Act  to  be  passed 
during  the  present  session  of  Parlia- 
mantb 


Ae  a2io  88  ft  84  Yidt.  c  68,  prialtd  stipray  p.  599. 
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ten  nhillingw  in  eases  of  higher  amoimty  or  on  produciiig  to  such  Sheriff- 
Clerk  evidence  of  the  defender  having  obtained  decree  of  absolvitor  in  the 
action,  or  of  his  having  paid  the  soma  decerned  for,  or  of  his  having  con- 
signed in  the  hands  of  the  Clerk  of  the  Court  in  which  the  action  depended 
the  soma  decerned  for,  or  the  amount  of  the  debt  or  demand,  and 
expenses  as  aforesaid,  when  no  decree  has  yet  been  pronounced ;  and  a 
certificate  in  the  form  in  the  said  schedule  given  by  the  Sheriff-Clerk  of 
the  county  in  which  such  azrestment  shall  have  been  used,  of  a  bond  or 
enactment  of  caution  to  the  extent  of  the  debt  or  demand,  and  expenses, 
having  been  lodged  with  him,  or  of  consignation,  as  above  provided,  having 
been  made  in  his  hands,  shall  operate  as  a  warrant  for  loosing  any  arrest- 
ment used  either  in  that  or  in  any  other  county  on  the  dependence  of  the 
same  action,  without  any  other  caution  being  found  or  any  other  consigna- 
tion being  made  by  the  defender. 

9.  [Rendering  arrettmenU  «jfediiaZ.]— And  be  it  enacted.  That  any  person 
ientitled  to  pursue  an  action  of  forthcoming,  where  the  sum  or  demand 
sought  to  be  recovered  under  the  forthcoming  shall  not  exceed  the  value  of 
eight  pounds  six  shillings  and  eightpence  sterling,  exclusive  of  expenses  and 
fees  of  extract,  who  shall  choose  to  have  the  same  heard  and  determined 
according  to  the  summary  mode  provided  by  the  Act,  shall  proceed  by 
summons  or  complaint,  agreeably  to  the  form  in  Schedule  (D)  annexed  to 
this  Act,  concluding  for  payment  of  the  sum  for  which  arrestment  has  been 
used,  or  for  delivery  of  the  goods  and  effects  arrested ;  which  summons  or 
complaint,  being  signed  by  the  Sheriff-Clerk  of  the  coun^  in  which  the 
arrestee  resides,  shall  be  a  sufficient  warrant  and  authority  to  any  Sheriff's- 
officer  for  summoning  the  arrestee  and  the  common  debtor  to  appear  and 
answer  at  a  Sheriff  Court  of  the  county  in  which  the  arrestee  resides,  the 
same  not  being  sooner  than  the  sixth  day  after  the  date  of  citation,  and 
also  for  summoning  witnesses  and  havers  for  all  parties ;  and  in  the  event 
of  the  common  debtor  not  residing  and  not  being  found  within  the  county 
in  which  such  action  of  forthcoming  shall  be  brought,  he  may  be  cited  by 
any  Sheriff's-officer  in  any  other  county  on  the  said  warrant,  the  same 
being  first  presented  to  and  endorsed  by  the  Sheriff-Clerk  of  such  other 
county,  who  is  hereby  required  to  indorse  the  same  on  payment  of  the  fee 
hereinafter  mentioned,  to  appear  at  a  Sheriff  Court  in  the  county  in  which 
the  arrestee  resides,  the  same  not  being  sooner  in  such  case  than  on  the 
twelfth  day  after  the  date  of  citation :  Provided  always,  that  the  arrestee 
and  the  common  debtor  shall  be  dted  to  appear  on  the  same  Court-day, 
and  that  a  copy  of  the  said  summons  or  complaint^  with  the  citation 
annexed  thereto,  shall  be  duly  served  by  the  officer,  all  in  the  same  manner 
as  hereinbefore  provided  in  other  causes  and  prosecutions  under  authority 
of  this  Act,  but  always  allowing  to  a  party  cited  to  appear  in  the  Sheriff 
Court  of  a  different  county  from  that  in  which  the  citation  shall  be  given 
double  the  time  required  by  this  Act  to  be  allowed  to  a  party  cited  to 
appear  in  the  Sheriff  Court  of  the  county  within  which  the  citation  shall  be 
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given :  Provided  alBo,  tlmt  tbe  pnmuet  of  such  addon  of  forthcokDinig  shall 
not  by  such  action  be  held  to  have  leBtricted  the  amount  of  the  debt  due 
by  the  common  debtor. 

10.  [Actioni  of  muUipUpoindingJ] — And  be  it  enacted,  That  where  any 
person  shall  hold  a  fund  or  subject  which  shall  not  exceed  the  value  of 
eight  pounds  six  shillings  and  eightpence,  which  shall  be  claimed  by  more 
than  one  party,  nnder  arrestments,  or  otherwise,  it  shall  be  competent  to 
raise  a  siunmons  of  multiplepoinding  in  the  Small-Debt  Court  established 
or  to  be  established  under  this  Act,  to  the  jurisdiction  of  which  the  holder 
of  the  fund  or  subject  shall  be  amenable,  which  summons  and  procedure 
thereon  shall  be  agreeable  to  the  form  in  Schedule  (E)  annexed  to  this  Act, 
and  the  claimants  and  common  debtors,  and  also  the  holder  of  the  fund  or 
subject,  if  the  process  be  raised  in  his  name  or  by  any  other  party  inter- 
ested, shall  be  cited  in  manner  directed  to  be  followed  in  actions  of  forth- 
coming raised  under  this  Act ;  and  it  shall  be  competent  to  the  Sheriff 
when  he  shall  see  cause,  to  order  such  further  intimation  or  publication  of 
the  multiplepoinding  as  he  may  think  proper,  by  advertisement  in  any 
newspaper  or  otherwise ;  but  no  judgment  preferring  any  party  to  the  fund 
or  subject  in  medio  shall  be  pronounced  at  the  £rst  callhig  of  the  cause,  or 
until  due  intimation  has  been  given,  such  as  may  appear  satisfactory  to  the 
Sheriff,  in  order  that  all  parties  may  have  an  opportunity  of  lodging  their 
claims  on  the  fund  or  subject  in  medio,  and  such  claims  shall  be  prepared 
agreeably  to  the  form  in  Schedule  (£) ;  and  the  Sheriff  shall  hear,  try,  and 
determine  the  cause  as  nearly  as  may  be  in  the  summary  form  provided  by 
this  Act 

.  11.  [Counter  cUUme,] — ^And  be  it  enacted,  That  where  any  defender 
intends  to  plead  any  counter  account  or  claim  against  the  debt,  demand,  or 
penalty  pursued  for,  the  defender  shall  serve  a  copy  of  such  counter  account 
or  claim  by  an  officer  on  the  pursuer,  in  the  form  set  forth  in  Schedule  (A) 
hereunto  annexed,  or  to  the  like  effect,  at  least  one  free  day  before  the  day 
of  appearance,  otherwise  the  same  shall  not  be  heard  or  allowed  to  be 
pleaded,  except  witli  the  pursuer^s  consent^  but  action  shall  be  reserved  for 
the  same. 

12.  [Compelling  attendance  of  uoitnesses.}— And  be  it  enacted.  That  every 
officer  to  whom  any  warrant  as  aforesaid  for  citing  witnesses  and  havers 
shall  be  intrusted  shall  cite  such  witnesses  or  havers  as  any  party. shall 
require  ;  and  all  such  warrants  shall  have  the  same  force,  and  effect  in  any 
other  county  as  in  the  county  where  they  are  originally  issued,  the  same 
being  first  presented  to  and  endorsed  by  the  Sheriff-Clerk  of  such  other 
county,  who  is  hereby  required  to  indorse  the  same  on  payment  of  the  fee 
hereinafter  mentioned  ;  and  if  any  witness  or  haver,  duly  cited  on  a  cita- 
tion of  at  least  forty-eight  hours,  shall  fail  to  appear,  he  shall  forfeit  and  pay 
a  penalty  not  exceeding  forty  shillings,  unless  a  reasonable  excuse  be  offered 
and  sustained ;  and  every  such  penalty  shall  be .  paid  to  the  party  citing 
the  witness  or  haver,  and  shall  be  recovered  in  the  same  manner  as  other 
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penalties  under  this  Aety  witlumt  prejndioe  always  to  letters  of  seeond 
diligence  for  compelling  witnesses  and  hayen  to  attend,  as  at  present  com- 
petent ;  and  it  shall  be  competent  to  the  Sheriff  of  any  ooonty  where  a 
witness  or  haver  resides  who  has  fsiled  to  comply  with  the  citations 
originally  issued  to  grant  letters  of  second  diligence  for  compelling  the 
attendance  of  such  witnesses  or  havers,  and  it  shidl  be  no  objection  to  any 
witness  that  such  witness  has  appeared  without  citation  or  without  having 
been  r^nlarly  cited. 

13.  [HioHng  and  judgmmU.y—Axid  be  it  enacted,  that  when  the  parties 
shall  appear  the  Sheriff  shall  hear  them  vMinms,  and  examine  witnesses  or 
havers  upon  oath,  and  may  also  examine  the  parties,  and  may  put  them 
or  any  of  them  upon  oath,  in  case  of  oath  in  supplement  being  required 
or  of  a  reference  being  made,  and,  if  he  should  see  cause,  may  remit  to  pear- 
sons  of  skill  to  report,  or  to  any  person  competent  to  take  and  report  in 
writing  the  evidence  of  witnesses  or  havers  who  may  be  unable  to  attend 
upon  special  cause  shown,  and  such  cause  shall  in  all  cases  be  entered  in 
the  book  of  causes  kept  by  the  Sheriff-Clerk,  due  notice  of  the  examinatiQn 
being  given  to  both  parties,  and  thereupon  the  Sheriff  may  pronounce 
judgment;  and  the  decree,  stating  the  amount  of  the  expenses  (if  any) 
found  due  to  any  party  (which  may  include  personal  charges,  if  the  Sheriff 
think  fit),  and  containing  warrant  for  arrestment,  and  for  poinding  and 
imprisonment  when  competent,  shall  be  annexed  to  the  summons  or 
complaint,  and  on  the  same  paper  with  it,  agreeably  to  the  form  in 
Schedule  (A)  annexed  to  this  Act,  or  to  the  like  effect ;  which  decree  and 
warrant,  being  signed  by  the  derk,  shall  be  a  sufficient  authority  for 
instant  arrestment,  and  also  for  poinding  and  sale  and  imprisonment, 
where  competent,  after  the  elapse  of  ten  free  days  from  the  date  of  the 
decree,  if  the  party  against  whom  it  shall  have  been  given  was  personally 
present  when  it  was  pronounced,  but  if  he  was  not  so  present  poinding 
and  sale  and  imprisonment  shall  only  proceed  after  a  charge  of  ten  free 
days,  by  serving  a  copy  of  the  complaint  and  decree  on  the  party  personally 
or  at  his  dwelling  place ;  and  if  any  decree  shall  not  be  enforced  by 
poinding  or  imprisonment  within  a  year  from  the  date  thereof^  or  from  a 
charge  for  payment  given  thereon,  such  decree  shall  not  be  enforced  with- 
out a  new  charge  duly  given  as  aforesaid. 

14.  [Procuratoriy  Se.^  not  to  apptar  w  pUady  nor  pUad%ng»  to  he  n* 
dueed  to  wriUng,  wUhovt  leave  of  Cbiifi.]---And  be  it  enacted.  That  no 
procurators,  solicitors,  nor  any  persons  practising  the  law  shall  be  allowed 
to  appear  or  plead  for  any  par^  without  leave  of  the  Court  upon  special 
cause  shown,  and  such  leave  and  the  cause  thereof  shall  in  all  cases  be 
entered  in  the  book  of  causes  kept  by  the  Sheriff-Clerk ;  nor  shall  any  of 
the  pleadings  be  reduced  to  writing  or  be  entered  upon  any  record,  uidess 
with  leave  of  the  Court  first  had  and  obtained,  in  consequence  of  any 
difficulty  in  point  of  law  or  special  circumstances  of  any  particular  case : 
Provided  always,  that  when  the  Sheriff  shall  order  any  such  pleadings  to 
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be  rednoed  to  writing,  every  case  in  which  such  order  shall  be  made  shall 
thenceforth  be  conducted  according  to  the  ordinary  forms  and  proceedings 
in  civil  causes  and  in  prosecutions  for  statutory  penalties,  and  shall  be 
disposed  of  in  all  respects  as  if  this  Act  had  not  been  passed. 

15.  [Foirtiei  not  appearing  or  making  sufficient  exeuu  to  he  held  eon' 
/sMed.}— And  be  it  enacted,  That  any  defender  who  has  been  duly  cited 
failing  to  appear  personally  or  by  one  of  his  family,  or  by  such  person  as 
the  Sheriff  shall  allow,  such  person  not  being  an  ofiicer  of  Court,  shall  be 
held  confessed,  and  the  other  party  shall  obtain  decree  against  him ;  and 
in  like  manner  if  the  pursuer  or  prosecutor  shaU  fail  to  appear  personally 
or  by  one  of  his  family,  or  by  such  person  as  the  Sheriff  shall  allow,  such 
person  not  being  an  oflcer  of  Court,  the  defender  shall  obtain  decree  of 
absolvitor,  unless  in  either  case  a  sufficient  excuse  for  delay  shall  be 
stated,  on  which  account,  or  on  account  of  the  absence  of  witnesses,  or  any 
other  good  reason,  it  shall  at  all  times  be  competent  for  the  Sheriff  to 
adjourn  any  case  to  the  next  or  any  other  Court-day,  and  to  ordain  the 
parties  and  witnesses  then  to  attend. 

16u  [Hearing  in  caeee  of  decree  in  abeenee.] — And  be  it  enacted,  That 
where  a  decree  has  been  pronounced  in  absence  of  a  defender  it  shall  be 
competent  for  him,  upon  consigning  the  expenses  decerned  for,  and  the 
further  sum  of  ten  shillings  to  meet  further  expenses,  in  the  hands  of  the 
clerk,  at  any  time  before  a  charge  is  given,  or  in  the  event  of  a  charge 
being  given  before  implement  of  the  decree  has  followed  thereon,  provided 
in  the  latter  case  the  period  from  the  date  of  the  charge  does  not  exceed 
three  months,  to  obtain  from  the  clerk  a  warrant  signed  by  him  sisting 
execution  till  the  next  Court-day  or  to  any  subsequent  Court-day  to  which 
the  same  may  be  adjourned,  and  containing  authority  for  citing  the  other 
party,  and  witnesses  and  havers  for  both  parties ;  and  the  clerk  shall  be 
bound  to  certify  to  the  Sheriff  on  the  next  Court-day  every  application  for 
hearing  and  sist  granted ;  and  such  warrant,  being  duly  served  upon  the 
other  party  personally  or  at  his  dweUing  place  in  the  manner  provided  in 
other  cases  by  this  Act)  shall  be  an  authority  for  hearing  the  cause ;  and 
in  like  manner,  where  absolvitor  has  passed  in  absence  of  the  pursuer  or 
prosecutor,  it  shall  be  competent  for  him,  at  any  time  within  one  calendar 
month  thereafter,  upon  consigning  in  the  hands  of  the  clerk  the  sum 
awarded  by  the  Sheriff  in  his  decree  of  absolvitor  as  the  expenses  for  the 
defender  and  lus  witnesses,  with  the  further  sum  of  five  shillings  to  meet 
further  expenses,  to  obtain  a  warrant,  signed  by  the  derk,  for  citing  the 
defender  and  witnesses  for  both  parties,  which  warrant,  being  duly  served 
upon  the  defender  in  the  manner  provided  in  other  cases  by  this  Act, 
shall  be  an  authority  for  hearing  the  cause  as  hereby  provided  in  the  case 
of  a  hearing  at  the  instance  of  the  defender,  the  said  sum  of  expenses 
awarded  by  the  Sheri^  and  consigned  as  aforesaid,  being  in  every  case  paid 
over  to  the  other  party,  unless  the  contrary  shall  be  specially  ordered  by 
the  Court ;  and  all  such  warrants  for  hearing  shall  be  in  force,  and  may  be 
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wrved  bjr  any  Sheriff^offioer  in  any  county,  without  indonation  or  other 
authority  than  this  Act 

17.  [Book  qf  CauiUy  Sc.  to  be  1^.}— And  be  it  enacted.  That  the 
Sheriff-Clerk  shall  keq»  a  book,  wherein  shall  be  entered  all  causea  con- 
ducted under  the  authority  of  this  Act,  setting  forth  the  names  and 
designations  of  the  parties,  and  whether  present  or  absent  at  the  calling  of 
the  cause,  the  nature  and  amount  of  the  claim  and  date  of  giving  it  in, 
the  mode  of  citation,  the  leave  and  cause  of  procurators*  appearance,  the 
sereral  deliTerances  or  interlocutors,  and  the  final  decree,  with  the  date 
thereof,  which  book  shall  be  signed  each  Court-day  by  the  Sheriff ;  and 
the  said  entries  by  the  clerk  shall  be  according  to  the  form  in  Schedule 
(F)  annexed  to  thi^  Act,  or  with  such  addition  as  the  Sheriff  shall 
appoint ;  and  the  Sheriff-Clerk  shall  also  keep  a  book  or  books  containing 
a  roister  or  .r^;isters  of  all  indorsations  of  decrees  and  warrants  issued  in 
other  counties,  and  of  all  warrants  for  arrestment  on  the  dependence,  and 
of  all  loosings  of  arrestment,  and  of  all  reports  of  poindings  or  sequestra- 
tions and  sfldes  of  goods  and  effects,  which  registers  shall  be  open  and 
patent  at  office  hours  to  all  concerned,  without  fee ;  and  the  Sheriff-Clerk 
shall  cause  a  copy  of  the  roll  of  causes  to  be  tried  on  each  Court-day  to  be 
exhibited  to  the  public  on  a  patent  part  of  the  Court-house  at  least  one 
hour  before  the  time  of  meeting  of  such  Court,  and  which  shall  continue 
there  during  the  time  the  Court  shall  be  sitting ;  and  the  Sheriff-Clerk 
or  an  officer  of  Court  shall  audibly  call  the  causes  in  such  roll  in  their 
order. 

18.  [Power  to  direet  payment  by  inetalmente,'] — And  be  it  enacted,  That 
the  Sheriff  may,  if  he  think  proper,  direct  the  sum  or  suma  found  due  to 
be  paid  by  instalments  weekly,  monthly,  or  quarterly,  according  Uy  the 
drcumstances  of  the  party  found  liable,  and  under  such  conditions  or 
qualifications  as  he  shall  think  fit  to  annex. 

19.  [Decree  nwy  be  enforced  in  any  other  county.] — ^And  be  it  enactedf 
That  any  decree  obtained  under  this  Act  may  be  enforced  where  competent 
against  the  person  or  effects  of  any  party  in  any  other  county  as  well  as  in 
the  county  where  the  decree  is  issued  :  Provided  always,  that  such  decree 
or  an  extract  thereof  shall  be  first  produced  to  and  endorsed  by  the  Sheriff* 
Clerk  of  such  other  county,  who  is  hereby  required  to  nutke  such  endorse* 
ment  on  payment  of  the  fee  hereinafter  mentioned. 

20.  [Appraitement  and  eale  of  poinded  and  sequestrated  effects,] — ^And 
be  it  enacted.  That  the  sequestration  or  poinding  and  sale  shall  be  carried 
into  effect  by  the  officer  in  a  summary  way,  by  getting  the  effects  seques- 
trated or  poinded  duly  appraised  by  two  persons,  who  may  also  be  wit- 
nesses to  the  sequestration  or  poinding,  and  leaving  an  inventory  or  list 
thereof  for  the  party  whose  effects  are  sequestrated  or  poinded,  and  not 
sooner  than  forty-eight  hours  thereafter  carrying  such  effects  to  the  nearest 
town  or  village,  or,  in  case  the  sequestration  or  poinding  shall  take  place 
in  a  town  or  village,  to  the  cross  or  most  public  place  thereof,  and  selling 
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the  same  to  the  highest  bidder  bj  public  roiip  between  the'hoim  of  eleven 
forenoon  and  three  afternoon  at  the  croes  or  such  most  public  place,  on 
previous  notice  of  at  least  two  hours  by  the  crier,  but  reserving  to  the 
Sheriff,  by  such  general  regulation  or  special  order  in  any  particular  case 
as  he  shall  think  fit,  to  appoint  a  different  hour  or  place  for  the  sale  or  a 
longer  or  different  kind  of  notice  to  be  given  of  the  time  of  selling ;.  and 
in  sequestrations  and  poindings  the  overplus  of  the  price,  if  there  shall  be 
any,  after  payment  of  the  sums  decerned  for,  and  the  expenses,  if  expenses 
are  awarded,  including  what  is  allowed  by  this  Act  for  sequestration  or 
poinding  and  sale,  shall  be  returned  to  the  owner,  or  consigned  with  the 
Sheriff-Clerk  if  the  owner  cannot  be  foimd  ;  or  if  the  effects  are  not  sold 
the  same  shall  be  delivered  over  at  the  appraised  value  to  the  creditor  to 
the  amount  of  the  sum  decerned  for  and  expenses,  if  awarded,  and  the 
allowances  for  sequestration  or  poinding  and  eale  ;  and  a  report  of  the  pro- 
ceedings in  the  sequestration  or  poinding  and  sale  and  proceeds,  or  of  the 
delivery  of  the  effects,  shall  in  every  case  be  made  by  the  of&cer  to  the 
Sheriff-Clerk  within  eight  days  thereafter,  agreeably  to  the  form  in 
Schedule  (Q)  annexed  to  this  Act,  or  to  the  like  effect ;  and  where  the 
Sheriff  shall  order  a  sale  of  goods  or  effects  arrested,  the  same  course  of 
proceeding  shall  be  adopted  as  is  above  directed  in  the  case  of  poinding 
and  sale ;  and  no  officer  to  whom  the  enforcement  of  decrees  or  warrants 
in  cases  falling  under  tMs  Act  may  be  committed  shall  be  liable  to  any 
penalty,  fine,  or  punishment  for  selling  goods  or  effects  under  authority  of 
such  decrees  or  warrants  by  public  auction,  although  such  officer  may  not 
be  licensed  as  an  auctioneer,  any  thing  in  any  Act  or  Acts  to  the  contrary 
notwithstanding;  and  if  any  person  shall  secrete  or  carry  off  or  intromit 
with  any  poinded  or  sequestrated  effects  in  fraudem  of  the  poinding 
creditors  or  of  the  landlord's  hypothec,  such  person  shall  be  liable  to 
summary  punishment  by  fine  or  imprisonment,  as  for  contempt  of  Courts 
either  at  the  instance  of  the  private  party,  with  or  without  the  concurrence 
of  the  procurator-fiscal,  or  at  the  instance  of  the  procurator-fiscal,  or 
«si  proprio  motu  of  the  Sheriff,'besides  being  liable  otherwise  as  accords  of  law. 
21.  [OnB  witruss  iufficienL'] — ^And  be  it  enacted.  That  in  all  charges 
and  arrestment,  and  executions  of  charges  and  arrestments,  under  this 
Act,  one  witness  shall  be  sufficient,  any  law  or  practice  to  the  contrary 
heretofore  notwithstanding. 

^  22.  [Action  for  damages  by  riot  under  3  Geo,  IV,  e.  33,  a/nd  for  recovery 
of  asseesments  atUkorieed  by  9  Geo.  IV.  c.  39,  nuby  be  determined  by  this 
Act.] — ^And  be  it  enacted.  That  all  actions  of  damages  for  compensation  for 
loss  or  injury  by  the  act  or  acts  of  any  unlawful,  riotous,  or  tumultuous 
assembly  in  ScoUand,  or  of  any  person  engaged  in  or  making  part  thereof, 
authorised  to  be  brought  by  an  Act  passed  in  the  third  year  of  the  reign  of 
His  Majesty  King  George  the  Fourth,  where  the  sum  concluded  for  does 
not  exceed  eight  pounds  six  shillings  and  eightpence  sterling,  as  also  all 
action  for  the  recovery  of  assessments  by  virtue  of  an  Act  passed  in  the 
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nintli  year  of  His  said  M^eftty's  leign,  intitaled  An  Adf&t  i^  praiermtiom 
of  Hu  SaSmynn  FMerUi  «»  Sootlandy  maj  be  heaid  and  detennined  in  the 
summary  way  provided  by  thia  Act»  and  this  notwithstanding  the  amount 
of  such  aaseflBments  shall  exceed  eight  pounds  six  shillings  and  eightpence 
sterling. 

23.  [Shmifft  to  KM  CircuU  C&wU  far  mmU  debt  00WMI.}— And  whereas 
by  an  Act  passed  in  the  twentieth  year  of  the  reign  of  His  Mi^esty 
King  CUor^  the  Second,  for  taking  away  and  abolishing  the  heritable 
jurisdictions  in  SeoUandj  it  is  provided  that  Sheriffs  may  hold  itinerant 
Courts  at  such  times  and  places  within  their  respective  jurisdictions  as 
they  shall  judge  expedient^  or  as  shall  be  directed  or  ordered  by  his 
Majesty,  his  heirs  and  successors ;  and  by  the  said  recited  Act  of  the  tenth 
year  of  the  reign  of  His  Majesty  King  Cfeorge  the  Fourth  provision  is  made 
for  the  necessary  accommodation  for  holding  Courts  for  the  purposes  of  the 
said  Act  which  the  Sheriff  should  judge  it  expedient  to  hold  at  other  than 
the  usual  places  for  holding  the  same :  And  whereas  it  is  expedient  to 
make  better  provision  for  holding  itinerant  or  Circuit  Courts  for  the  pur- 
poses of  this  Act ;  be  it  enacted,  that  the  several  Sheriffs  of  the  several 
sheriffdoms  in  SooUand  shall,  in  addition  to  their  ordinary  Small  Debt 
Courts,  by  themselves  or  their  Substitutes,  hold  Circuit  Courts  for  the 
purposes  of  this  Act  at  such  of  the  places  within  each  sheriffdom  set  forth 
in  the  Schedule  (H)  annexed  to  this  Act»  and  for  such  number  of  times 
within  each  place  in  each  year  not  exceeding  the  number  of  times 
mentioned  in  the  said  Schedule  (H),  as  shall  be  directed  by  warrant  under 
Her  Migesty's  sign-manual,  and  to  be  published  in  the  London  OaaetUy  at 
such  time  as  they  shall  deem  best  and  most  convenient  to  fix  for  the  general 
business  of  the  county,  if  there  shall  be  any  cause  at  such  places  at  such  times 
to  try,  but  as  nearly  as  may  be  at  equal  intervals  between  each  Court,  except 
as  hereinafter  provided,  and  shall  remain  at  each  such  place  until  the 
causes  ready  to  be  heard  shall  be  disposed  of ;  and  each  Sheriff-Clerk,  or  a 
depute  appointed  by  him,  is  hereby  required  to  attend  at  such  places 
and  times  within  his  sheriffdom,  and  to  find  the  neceasary  accommodation 
for  holding  all  such  Courts,  on  his  own  charges  and  expenses  in  respect 
of  the  fees  allowed  by  this  Act :  Provided  always,  that  no  Sheriff-Clerk 
shall  acquire  a  vested  right  to  any  increased  amount  of  fees  or  emoluments 
to  be  drawn  under  this  Act,  or  shall  be  entitied  to  compensation  in  conse- 
quence of  being  deprived  of  such  increased  amount  of  fees  or  emoluments, 
or  of  any  future  regulation  thereof  by  any  Act  to  be  hereafter  passed. 

24.  [Sk&riff  empowered  to  change  plaeee  <md  ttmM.]— And  be  it  enacted. 
That  the  several  Sheriffs  of  the  several  sheriffdoms,  with  the  consent  and 
approbation  of  one  of  Her  Miyest/s  principal  Secretaries  of  State,  may 
from  time  to  time  change  the  places  or  number  of  times  at  which  such 
Circuit  Courts  shall  be  directed  to  be  held  as  aforesaid,  or  discontinue  the 
same  or  any  of  them  in  any  sheriffdom  in  which  such  Circuit  Courts  or 
any  of  them  may  be  found  unnecessary  or  inexpedient,  or  direct  any  two 
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of  Buch  Courts  held  in  iBlands  or  other  places  where  it  may  be  deemed 
expedient  to  be  held  at  short  intervals  firam  each  other,  or  direct  Circuit 
Courts  to  be  held  at  such  places  in  any  sheriffdom  although  not  mentioned 
in  the  said  Schedule  (H),  or  in  such  additional  places  in  counties  men- 
tioned in  the  said  schedule,  as  may  seem  necessary  and  proper ;  and  all 
such  additional  Circuit  Courts  shall  be  held  in  terms  of  the  provisions  and 
directions  of  this  Act. 

26.  [Sherif'CUrki  to  appoint  deputes  cmd  to  give  noticeiJ] — ^And  be  it 
enacted,  That  the  Sheriff-Clerk  of  each  sheriffdom  shall  attend  personally 
or  appoint  a  depute  to  act  at  each  of  the  places  at  which  Courts  may  be 
directed  to  be  held  in  terms  of  this  Act,  and  such  depute  shall  in  the 
absence  of  the  principal  clerk  attend  at  and  during  the  holding  of  such 
Circuit  Courts,  and  shall  thereat  perform  all  the  duties  by  this  Act  required 
to  be  performed  by  the  Sheriff-Clerk ;  and  if  such  depute  shall  not  be  resident 
in  such  place  the  Sheriff-Clerk  may  also  appoint  a  proper  person  resident 
in  such  place  or  in  its  immediate  vicinity  to  issue  the  summonses  or  com- 
plaints which  may  be  applied  for  and  issued  imder  the  provisions  of  this 
Act,  and  the  principal  clerk  shall  give  or  cause  to  be  given  due  intimation 
of  the  name,  description,  and  residence  of  each  person  so  appointed  depute 
clerk,  and  of  the  person  appointed  to  issue  summonses  and  complaints  as 
aforesaid,  by  notice  in  the  form  set  forth  in  Schedule  (I)  hereunto  annexed, 
and  which  notice,  being  signed  by  the  Sheriff-Clerk,  shall,  without  being 
stamped,  be  a  sufficient  commiasion  to  such  Sheriff-Clerk  depute,  and  such 
notice  or  a  copy  thereof  shall  be  affixed  on  or  near  the  doors  of  the  church 
of  the  parish  within  which  such  Court  is  to  be  held,  and  also,  if  he  shall 
see  cause,  by  advertisement  in  the  newspaper  or  newspapers  of  the  greatest 
reputed  circulation  in  the  neighbourhood,  and  notice  shall  in  like  manner 
be  given  by  the  Sheriff-Clerk,  in  the  form  of  Schedule  (E)  hereunto 
annexed,  of  the  times  at  which  such  Circuit  Courts  shall  be  fixed  to  be 
held  :  Provided  always,  that  no  person  who  shall  act  as  depute-clerk  for 
the  purposes  of  this  Act^  and  for  no  other  purposes,  shall  be  thereby  dis- 
qualified from  acting  as  a  procurator  before  any  Court,  except  the  Small 
Debt  Court  in  which  he  shall  act  as  aforesaid,  or  from  being  registered  or 
from  voting  under  any  Act  or  Acts  of  Parliament  relative  to  the  election  of 
members  of  Parliament  or  of  magistrates  of  burghs. 

26.  [Actions  to  he  brought  in  the  place  of  defendei's  domicile.'] — ^And  be  it 
enacted,  That  each  Sheriff  shall,  three  months  before  holding  any  Circuit 
Court  in  terms  of  this  Act,  by  a  minute  entered  in  the  sederunt  book  of  his 
Court,  and  published  in  such  manner  as  he  may  think  proper,  and  of 
which  a  printed  copy  shall  be  publicly  affixed  at  all  times  on  the  walls  of 
every  Sheriff  Court  room  within  his  sheriffdom,  apportion  the  parishes  or 
parts  of  parishes  which  shall  for  the  purposes  of  this  Act  be  within  the 
jurisdiction  of  any  Small  Debt  Court  to  be  held  within  his  sheriffdom  as 
aforesaid,  and  thereafter  from  time  to  time  alter  such  apportionment  as  the 
circumstances  may  require,  and  such  alteration  shall  be  published  as 

3D 
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afox«8aid  for  at  least  three  months  before  the  same  shall  take  effecti  and 
all  causes  shall  be  brought  before  the  Ordinary  Small  Debt  Court  or  any 
Circuit  Small  Debt  Court  within  the  junsdiction  of  which  the  defender 
shall  reside,  or  to  the  jurisdiction  of  which  he  shall  be  amenable ;  Pro- 
vided always,  that  if  there  shall  be  more  defenders  than  one  in  one  cause 
of  action  who  shall  be  amenable  to  the  jurisdiction  of  different  Courts,  or 
if  from  any  other  cause  the  Sheriff  shall  be  satisfied  that  such  course  shall 
be  expedient  for  the  ends  of  justice,  it  shall  be  competent  to  the  Sheriff, 
upon  summary  application  in  writing  made  by  or  for  any  pursuer  lodged 
with  the  Sheriff-Clerk,  or  upon  verbal  application  made  by  or  for  any 
pursuer  in  open  Court,  to  order  a  summons  or  complaint  to  be  issued,  and 
the  cause  to  be  brought  before  his  ordinary  Small  Debt  Court,  or  before 
any  of  his  Circuit  Small  Debt  Courts,  as  shall  appear  most  convenient ;  and 
such  summons  or  complaint  shall  be  issued  accordingly  on  the  Sheriff 
writing  and  subscribing  thereon  the  name  of  the  Court  before  which  the 
same  is  to  be  heard. 

27.  \8htriff  may  adjourn  ohmm  to  any  of  Ais  other  SvmU  Debt  Caurte, — 
And  be  it  enacted.  That  the  Sheriff  may,  where  the  ends  of  justice  and 
the  convenience  of  the  parties  require  it,  adjourn  and  remove  the  further 
hearing  of  or  procedure  in  any  sequestration,  multiplepoinding,  or  any 
other  cause  from  his  ordinary  Small  Debt  Court  to  any  of  his  Circuit 
Small  Debt  Courts,  and  from  any  of  his  Circuit  Small  Debt  Courts  to  his 
ordinary  or  any  other  Circuit  Small  Debt  Court,  or  to  any  diet  of  his 
ordinary  Court,  to  be  there  dealt  with  according  to  the  provisions  of  this 
Act,  or  to  any  other  time  and  place  specially  appointed  for  the  purpose ; 
and  such  order  of  adjournment  and  removal  shall  be  held  due  notice  to 
the  parties  of  such  adjournment  and  removal  being  made,  unless  further 
notice  shall  be  ordered. 

28.  [Skeriff  of  Moray  nuiy  hold  Courte  at  Chrardoum.] — ^And  whereas,  in 
the  upper  district  of  Morayshire  which  borders  on  the  river  Spey^  there  is 
no  place  in  which  Circuit  Courts  can  be  conveniently  held,  but  such 
Court  could  be  conveniently  held  in  the  village  of  Qrawtown,  situated  in  a 
detached  part  of  the  county  of  Invemees^  in  the  immediate  vicinity  of  the 
said  district  of  Morayehire :  be  it  therefore  enacted,  That  in  case  it  shall  be 
directed  by  one  of  Her  Majesty's  principal  Secretaries  of  State  that  a 
Circuit  Court  shall  be  established  in  terms  of  this  Act  for  the  upper 
district  of  Morayshire^  it  shall  be  competent  to  the  Sheriff  of  Morayhirey 
or  his  Substitutes,  to  grant  warrant  and  to  hold  Courts  for  the  trial  of 
all  causes  competent  under  this  Act^  and  to  pronounce  judgment  therein, 
within  the  said  village  of  GrarUoton^  in  the  same  way  and  to  the  same  effect 
in  all  respects  as  if  such  Courts  were  held  and  warrants  were  granted  and 
judgments  pronounced  within  the  said  county  of  Moray y  and  it  shall  also 
be  competent  to  the  Sheriff-Clerk  and  officers  of  Morayshire  to  issue 
summonses  and  perform  other  duties  authorised  by  this  Act  within  the 
village  of  Orantoton  in  like  manner  as  within  the  county  of  Moray, 


PabtIIL]  small  debt  ACT,  1837.  771 

29.  {Sheriff  and  ^imff-CUrlit  expenses  <U  CireuU  Courts.] — ^And  be  it 
enacted.  That  an  account  of  the  travelling  and  other  charges  incurred  by 
the  Sheriff  and  Sheriff-Clerks  in  going  to,  living  at,  and  returning  from  the 
places  where  such  Circuit  Courts  shall  be  held  as  aforesaid,  shall  be  ren- 
dered annually  in  exchequer  with  the  other  charges  of  the  SherifEs,  and 
such  accounts,  being  there  audited,  shall  be  allowed  to  an  amount,  for  the 
Sheriff  not  exceeding  five  pounds,  and  for  the  Sheriff-Clerk  not  exceeding 
one  pound  ten  shillings  for  each  Court,  and  paid  out  of  the  public  revenue 
of  Scotland  as  the  charges  of  the  Sheriffs  are  in  use  to  be  paid. 

30.  [Decree  not  subject  to  review,  excqtt  as  hereby  provided.'] — ^And  be  it 
enacted,  That  no  decree  given  by  any  Sheriff  in  any  cause  or  prosecution 
decided  under  the  authority  of  this  Act  shall  be  subject  to  reduction, 
advocation,  suspension,  or  appeal,  or  any  other  form  of  review  or  stay  of 
execution,  other  than  provided  by  this  Act,  either  on  account  of  any 
omission  or  irregularity  or  informality  in  the  citation  of  proceedingSi  or 
on  the  merits,  or  on  any  ground  or  reason  whatever. 

31.  [Form  of  review  provided.] — And  be  it  enacted,  That  it  shall  be 
competent  to  any  person  conceiving  himself  aggrieved  by  any  decree  given 
by  any  Sheriff  in  any  cause  or  prosecution  raised  under  the  authority 
of  this  Act  to  bring  the  case  by  appeal  before  the  next  Circuit  Court  of 
Justiciary,  or,  where  there  are  no  Circuit  Courts,  before  the  High  Court 
of  Justiciary  at  Edin^rghy  in  the  manner,  and  by  and  under  the  rules, 
limitations,  conditions,  and  restrictions  contained  in  the  before-recited  Act 
passed  in  the  twentieth  year  of  the  reign  of  ELis  Majesty  King  George  the 
Second,  for  taking  away  and  abolishing  the  heritable  jurisdictions  in  Scot* 
landy  except  in  so  far  as  altered  by  this  Act :  Provided  always  that  such 
appeal  shall  be  competent  only  when  founded  on  the  ground  of  corruption 
or  malice  and  oppression  on  the  part  of  the  Sheriff,  or  on  such  devia^ons 
in  point  of  form  from  the  statutory  enactments  as  the  Court  shall  think 
took  place  wilfully,  or  have  prevented  substantial  justice  from  having 
been  done,  or  on  incompetency,  including  defect  of  jurisdiction  of  the 
Sheriff ;  provided  also,  that  such  appeals  shall  be  heard  and  determined 
in  open  Court,  and  that  it  shall  be  competent  to  the  Court  to  correct  such 
deviation  in  point  of  form,  or  to  remit  the  cause  to  the  Sheriff  with 
instructions  or  for  rehearing  generally,  and  it  shall  not  be  competent  to 
produce  or  found  upon  any  document  as  evidence  on  the  merits  of  the 
original  cause  which  was  not  produced  to  the  Sheriff  when  the  case  is 
heard,  and  to  which  his  signature  or  initials  have  not  been  then  affixed, 
which  he  is  only  to  do  if  required,  nor  to  found  upon  nor  refer  to  the  testi- 
mony of  any  witness  not  examined  before  the  Sheriff,  and  whose  name  is 
not  written  by  him  when  the  case  is  heard  upon  the  record  copy  of  the 
summons,  which  he  is  to  do  when  specially  required  to  that  effect:  Provided 
further,  that  no  sist  or  stay  of  the  process  and  decree,  and  no  certificate  of 
appeal  shall  be  issued  by  the  Sheriff-Clerk,  except  upon  consignation  of 
the  whole  sum,  if  any,  decerned  for  by  the  decree  and  expenses,  if  any, 
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and  Becnritj  found  for  the  whole  expenses  which  may  be  incurred  and 
found  dae  under  the  appeaL* 

32.  [Fee$  to  he  taken,] — ^And  be  it  enacted,  That  the  following  and  no 
other  or  higher  fees  or  dues  of  consignation  shall  be  allowed  to  be  taken  for 
any  matters  done  in  any  cause  or  prosecution  raised  under  the  authority  of 
this  Act. 

CUrVi  FtiM  in  Cbitssf  titular  ikU  Ad, 

Summons  including  precept  of  anestment,  One  shilling. 

Each  copy  for  service,  Sixpence. 

Entering  in  procedure  book,  Sixpence. 

Benewed  warrant  to  arrest  on  dependence,  and  entering  in  book 

One  shilling. 
Certificate  loosing  arrestment,  One  shilling. 
Bond  of  caution,  One  shilling  and  sixpence. 
Second  diligence  for  compelling  witnesses  or  haven  to  attend.  One 

shilling. 
Decree,  including  extract,  if  demanded,  One  shilling. 
Hearing  after  decree  in  absence.  One  shilling  and  sixpence. 
Indorsation  of  decree  or  warrant,  and  entering  in  book,  One  shilling. 
Beceiving  report  of  sequestration  and  appraisement,  and  entering  in 

book.  One  shilling. 
Beceiving  report  of  sale  xmder  sequestration,  and  entering,  One 

shilling. 
Beceiving  report  of  poinding  and  sale,  and  entering.  One  shilling 

and  sixpence. 

Qffic^e  Feegy  including  A$9iitant$, 

Citation  of  a  party  or  intimation  of  counter  claim,  and  execution  of 
citation  given  personally,  One  shilling. 

Ditto,  ditto,  if  citation  not  given  personally.  Sixpence, 

Citation  of  a  witness  or  haver,  Sixpence. 

Charging  on  decree,  and  returning  execution  of  charge.  One  shilling. 

Arrestment,  and  returning  execution  thereof^  Sixpence. 

Intimation  of  loosing  arrestment,  and  execution  thereof,  Sixpence. 

Poinding  or  sequestration  and  inventory.  Two  shilliugs  and  six- 
pence. 

Sale  and  report.  Two  shillings  and  sixpence. 

Officer's  travelling  expenses,  for  each  complete  mile  from  the  Cross 
or  Tron,  or  other  usual  place  of  measurement  in  the  town  or 
place  where  the  Court  is  held,  where  there  is  any  such,  or  if  there 
be  none  such,  then  from  the  Court-house  of  such  town  or  place  to 

*  The  providoiifl  of  the  Heritable  Jurisdiction  Act  as  to  appeals  will  be 
found  in  Part  Y  L  of  the  Appendix. 
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the  place  of  execution  of  service,  the  distance  travelled   in 
retaining  after  execution  of  the  duty  not  to  be  reckoned,  Six- 
pence. 
Assistants,  each  per  mile,  in  the  same  manner,  Fouxpence. 

Orient  9  Fee, 
For  calling  each  cause,  One  penny,  payable  when  summons  is  issued. 

33.  [TdbU  of  fea  to  he  printed  and  hung  up.] — And  be  it  enacted,  That 
an  exact  copy  of  the  immediately  preceding  section  of  this  Act  shall  be 
printed  on  each  summons  or  complaint,  and  on  each  service  copy  thereof, 
and  shall  also  be  at  all  times  hung  up  in  every  Sheriff-Clerk's  of&ce  and  in 
every  Sheriff  Court  place  during  the  holding  of  any  Sheriff  Small  Debt 
Court ;  and  any  Sheriff-Clerk  from  whose  office  any  summons  or  service 
copy  thereof  shall  be  issued  not  having  such  copy  of  the  said  section  printed 
thereon,  or  at  any  time  omitting  to  have  such  copy  hung  up  in  his  office  or 
in  the  Sheriff  Court  place  as  aforesaid,  or  not  causing  the  roll  of  causes  each 
Court-day  to  be  publicly  exhibited,  or  not  causing  the  number  and  names 
of  the  parties  in  such  roll  to  be  called  in  their  order  as  aforesaid,  except 
with  leave  of  the  Sheriff  upon  cause  shown  in  open  Court,  shall  be  liable  in 
a  penalty  not  exceeding  forty  shillings,  to  be  recovered  at  the  instance  of 
any  person  who  shall  prosecute  for  the  same,  and  to  be  disposed  of  as  the 
Sheriff  shall  direct 

34.  [Officers  neglecting  duty  to  befined,y-Aiid  be  it  enacted.  That  in  all  or 
any  of  the  cases  above  mentioned,  where  any  decree  or  warrant  shall  have 
been  indorsed  as  aforesaid,  the  Sheriff's-officer  of  the  coimty  where  such 
decree  or  warrant  has  been  originally  issued,  as  weU  as  of  any  county 
wherein  the  same  is  indorsed,  are  hereby  authorised  and  required  to  obey 
and  enforce  such  decree  or  warrant  within  such  other  county ;  and  any 
Sheriff's-officer  failing  to  report  any  sequestration  or  poinding  and  sale  as 
above  directed,  or  violating  or  neglecting  any  other  duty  entrusted  to  him 
under  this  Act,  or  wilfully  acting  contrary  to  any  provision  thereof,  shall 
be  liable  in  a  penalty  not  exceeding  forty  shillings,  to  be  recovered  at  the 
instance  of  any  person  aggrieved  thereby,  and  to  be  disposed  of  as  the 
Sheriff  shall  direct,  reserving  always  all  further  claim  of  damages  otherwise 
competent  agamst  any  such  officer,  and  without  prejudice  to  the  Sheriff's 
lawM  authority  to  remove  and  punish  all  officers  of  his  Court  for  mis- 
behaviour or  malversation  in  office. 

35.  [Privileged  persone  not  exempt.'] — And  be  it  enacted,  That  no  person 
whatsoever  shcdl  be  exempt  from  the  jurisdiction  of  the  Sheriff  in  any 
cause  or  prosecution  raised  under  the  authority  of  this  Act  on  account 
of  privilege,  as  being  a  member  of  the  College  of  Justice,  or  otherwise. 

36.  [Courts  may  limit  fees  in  causes  not  exceeding  £8,  6s.  Sd.] — ^And  be  ' 
it  enacted.  That  in  all  causes  and  prosecutions  wherein  the  debt,  demand, 
or  penalty  shall  not  exceed  the  value  of  eight  pounds  six  shillings  and ' 
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dghtpence  sterling,  exdnsiye  of  expenses  and  fees  of  extract,  which  shall 
in  future  be  brought  or  carried  on  before  any  Court  not  according  to  the 
summary  form  herein  provided,  it  shall  be  lawful  for  the  judge  in  such 
Court  notwithstanding  to  allow  no  other  or  higher  fees  or  expenses  to  be 
taken  or  paid  than  those  above  mentioned. 

37.  [Meaning  of  words  in  this  Act] — ^And  be  it  enacted,  That  in  all 
cases  in  this  Act  or  in  the  schedules  hereto  annexed,  the  word  ^  SheriflT 
shall  be  held  to  include  Sheriff-Depute  and  Steward-Depute,  and  Sheriff- 
Substitute  and  Steward-Substitute ;   the   words   **  Sheriff-Substitute"  to 
include  Steward-Substitute;  the  words  ** Sheriff  Court"  to  include  and 
apply  to  the  Court  of  the  Sheriff  or  Steward  or  their  Substitutes  ;  the  words 
^  Sheriff-Clerk"  to  include  Steward-Clerk  and  Depute  Sheriff-Clerk  and 
Depute  Steward-Clerk ;  the  word  "  shire  "  or  "  coimty"  to  include  stewartry ; 
the  word  '*  sheriffdom"  to  include  and  be  included  in  the  words  shire, 
county,  or  stewartry ;  the  word  *'  person"  to  extend  to  a  partnership,  body 
politic,  corporate,  or  collegiate,  as  well  as  an  individual ;  the  word  ^  land- 
lord" to  include  any  person  having  a  right  to  exact  rent,    whether  as 
owner,  liferenter,  heritable  creditor  in  possession,  principal  tenant,  or  other- 
wise ;  and  every  word  importing  the  singular  number  only  shall  extend 
and  be  applied  to  several  persons  or  things  as  well  as  one  person  or  thing ; 
and  every  word  importing  the  plural  number  shall  extend  and  be  applied 
to  one  person  or  thing  as  well  as  several  persons  or  things,  and  every  word 
importing  the  masculine  gender  only  shall  extend  and  be  applied  to  a 
female  as  well  as  a  male :  Provided  always  that  those  words  and  expres- 
sions occurring  in  this  clause  to  which  more  than  one  meaning  is  attached 
shall  not  have  the  different  meanings  given  to  them  by  this  clause  in  those 
cases  in  which  there  is  anything  in  the  subject  or  context  repugnant  to 
such  construction. 

38.  [Act  may  he  reipealed^  <j^c.] — And  be  it  enacted.  That  this  Act  may 
be  repealed,  altered,  or  amended  by  any  Act  or  Acts  to  be  passed  during 
the  present  session  of  Parliament 


SCHEDULES  to  which  the  foregoing  Act  jrefers. 

SCHEDULE  (A). 

Na  1. — Summons  or  CompLaiid  in  a  CivU  Cause, 

A  By  Sheriff  of  the  shire  of  to 

of&cers  of  Courts  jointly  and  severally. 

Whereas  it  is  humbly  complained  to  me  by  C  D  [design  him\  that  E  F 
[design  him"],  defender,  is  owing  the  complainer  the  sum  of 
[here  insert  the  origin  of  debt  or  ground  of  acHon,  and,  whenever  possible^  the 
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daU  of  (k6  cause  of  fiction  or  last  date  in  the  account],  which  the  said 
defender  refuses  or  delays  to  pay ;  and  therefore  the  said  defender  ought 
to  be  decerned  and  ordained  to  make  payment  to  the  complainer,  with 
expenses :  Herefore  it  is  my  will^  that  on  sight  hereof  ye  lawfully  sum- 
mon the  said  defender  to  compear  before  me  or  my  Substitute  in  the 
Court-house  at  upon  the  ■  day  of  at 

of  the  dock,  to  answer  at  the  complainer's  instance  in  the 
said  matter,  with  certification  in  case  of  failure  of  being  held  as  confessed ; 
requiring  you  also  to  deliver  to  the  defender  a  copy  of  any  account  pursued 
for,  and  that  ye  cite  witnesses  and  havers  for  both  parties  to  compear  at 
the  said  place  and  date,  to  give  evidence  in  the  said  matter ;  and,  in  the 
meantime,  that  ye  arrest  in  security  the  goods,  effects,  debts,  and  sums  of 
money  belonging  to  the  defender  as  accords  of  law.  Given  under  the  hand 
of  the  Clerk  of  Court  at  the  day  of 

J  P,  Sheriff-Clerk. 


No.  2. — Citatum  for  Defender. 

E  Fy  defender,  above  designed,  you  are  hereby  summoned  to  appear 
and  answer  before  the  Sheriff  in  the  matter,  and  at  the  time  and  place,  and 
under  the  certification  set  forth  in  the  above  copy  of  the  summons  or  com* 
plaint  against  you. 

This  notice,  served  upon  the 

day  of  by  me, 

J  r,  Sheriff 's-officer. 

No.  3. — Execution  of  Citation  of  Defender, 

Upon  the  day  of  one  thousand  eight 

hundred  and  I  duly  summoned  the  above-designed  EF,  de- 

fender, to  appear  and  answer  before  the  Sheriff  in  the  matter,  and  at  the 
time  and  place,  and  under  the  certification  above  set  forth.  This  I  did  by 
leaving  a  full  copy  of  the  above  summons  or  complaint,  with  a  citation 
thereto  annexed,*  for  the  said  defender  [in  his  hands 

personally,  or  otherwise  as  the  case  may  he], 

J  T,  Sheriff's-officer. 


No.  4. — Execuiion  of  Notice  ofCourUer  Claim  by  Defender  against  Pursuer. 

Upon  the  day  of  I  gave  notice  to  CD, 

pursuer,  of  the  above  counter  account  [or  claim]  intended  to  be  pleaded 
against  him  by  j^^,  defender,  in  the  small  debt  action  to  which  ^e  said 
defender  was  summoned  to  appear  before  the  Sheriff  at 

*  If  there  is  an  accoont  mentioned  in      copy  of  it  along  with  a  oopy  of  the  sum- 
the  complaint,  the  officer  muat  serve  a      mons  or  complaint. 
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npon  the  day  of  at  of  the  clock. 

This  I  did  by  leaving  a  copy  of  the  above  acoount  {or  notice  of  claim* 

iharily  explaining  it'],*ior  the  said  ponaer  [in  his  hands  personally,  or  otkor- 

win  €u  (he  eau  may  be^ 

J  r,  Sheriffs-officer. 

Na  6. — OUaUonfor  WitneaeL 

M  N  [detign  Atm],  you  are  hereby  summoned  to  appear  before  the  Sheriff 
of  the  shire  of  or  his  Substitute,  in  the  Court-house 

at  upon  the  day  of  one  thousand 

eight  hundred  and  at  of  the  clock,  to  bear  wit- 

ness for  the  [pursuer  or  defender,  a$  iJu  caae  may  he},  in  the  summons  or 
complaint  at  the  instance  of  0  D  [deeign  him]  agsdnst  B  F  [design  him^  and 
that  under  the  penalty  of  forty  shillings  if  you  fail  to  attend. 

This  notice  served  on  the  day  of  by  me, 

J  r,  Sheriff-officer. 

No.  ^,—BxecuHon  of  Oitation  of  Witnma. 

Upon  the  day  of  one  thousand  eight  hundred 

and  I  duly  summoned  M  N^  &c.  [dmgn  iheim},  to  appear  before 

the  Sheriff  of  the  shire  of  ,  or  his  Substitute,  in  the  Court- 

house at  upon  the  day  of 

one  thousand  eight  hundred  and  at  of  the 

clock,  to  bear  witness  for  the  in  the  summons  or  complaint  at 

the  instance  ofCD  [design  him]  against  E  F  [design  ^tm].  This  I  did  by 
delivering  a  just  copy  of  citation,  signed  by  me,  to  the  said  M  N  [per- 
sonally, or  otherwiie  as  the  case  may  he^ 

J  T,  Sheriff-officer. 

No.  7. — Deerufor  Pureuer  in  a  Civil  Catue, 

At  the  day  of  one  thousand 

eight  hundred  and  the  Sheriff  of  the  shire  of 

finds  the  within-designed  defender,  liable  to  the  pursuer  in 

the  sum  of  with  of  expenses,  and  decerns  and 

ordains  instant  execution  by  arrestment,  and  also  execution  to  pass  hereon 

by  poinding  and  sale  and  imprisonment,  if  the  same  be  comx>etent,  after 

free  days. 

J  P,  Sheriff-aerk. 

No.  8. — Summons  of  Complaint  for  Statutory  Penalty. 


No.  9. — Decree  for  ProseciUor  in  Prosecution  for  Penalty. 
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Ka  10.— Decree  of  AbttMioTf  wUh  Expeiuett 
[His  foUowing  vfiil  amwer  eitKer  for  ciffU  cautea  or  proHcuticM  for  penaUia.'] 

At  the  day  of  one  thousand  eight 

hundred  and  the  Sheriff  of  the  shire  of  assoilzies 

the  within-designed  E  F,  defender,  from  the  within  complaint,  and  finds 
the  within-designed  C  D,  pursuer,  liable  to  him  in  the  sum  of 
of  expenses,  and  decerns  and  ordains  instant  execution  bj  arrestment,  and 
also  execution  to  pass  hereon  by  poinding  and  sale  after  free 

days.* 

J  P,  Sheriflf-Clerk. 

No.  11. — ChargB  on  Deeree^ 

B  F,  above-designed,  you  are  hereby  charged  to  implement  the  decree 
of  which,  and  of  the  complaint  whereon  the  same  proceeded,  the  above  is  a 
copy,  within  days  from  this  date,  under  pain  of  poinding  and 

sale  without  farther  notice.    This  charge  given  by  me,  on  the 
day  of  before  0  F  [design  him], 

J  T,  Sheriff-officer. 

No.  12. — Execution  of  Charge, 

[To  he  on  the  eame  paper  vnth  the  complaint  and  decree.} 

On  the  day  of  one  thousand  eight  hundred 

And  I  duly  charged  E  F,  above-designed,  to  implement  the 

above  decree  within  the  time  and  under  the  pains  therein  expressed.  This 
I  did  by  delivering  a  just  copy  of  the  foregoing  complaint  and  decree,  and  a 
charge  thereto  annexed  subscribed  by  me,  to  the  said  E  F  [personally,  or  <u 
the  caee  may  6e],  before  0  P  [deeign  Aim],  witness  hereto,  with  me  sub- 
scribing. 

J  T,  Sheriff-officer. 
0  P,  witness. 


SCHEDULE  (B). 

[Summons  of  Sequestration  and  Sale  at  the  instance  of  a  Landlord."] 

A  B,  Sheriff  of  the  shire  of  to  officers  of  Court, 

jointly  and  severally. 
Whereas  it  is  humbly  complained  to  me  by  C7  D,  pursuer  [design  him\ 
that  E  P,  defender  [design  him],  is  owing  to  the  pursuer  the  sum  of 

,  being  the  rent  for  [describe  the  premisa],  possessed  by  him 
^^  to  [if  any  partial  paymerUs  have  been  made, 

*  Where  the  porsnar  does  not  return      may  be  written  on  the  copy  served  on 
the  original  sammozia,  the  above  decree      the  defender. 
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Id  ihem  he  here  ttaied],  and  which  rent  [or  balance  of  rent,  as  ike  com  may 
be]  the  said  defender  refuaes  or  delays  to  pay :  Therefore  warrant  ought 
forthwith  to  be  granted  to  inventory,  appraise,  aeqaestrate,  and,  if  need  be, 
secure  the  goods  and  eflfects  upon  or  within  the  said  premises,  and  decree 
ought  to  be  pronounced  decerning  the  defender  to  make  payment  of  the 
said  rent  [or  balance  of  rent,  <u  the  case  may  5e]  to  the  pursuer,  with 
expenses,  and  warrant  ought  also  to  be  granted  to  sell  the  goods  and  effects 
sequestrated  in  payment  of  the  said  rent  [or  balance  of  rent,  <u  the  eau  may 
he\  and  expenses  :  Herefore  it  is  my  will,  that  on  sight  hereof  ye  lawfully 
summon  the  said  defender  to  compear  before  me  or  my  Substitute,  within 
the  Court-house  of  upon  the  day  of 

at  of  the  clock,  to  answer  at  the  pursuer^s  instance  in  the  said 

matter,  with  certification,  in  case  of  failure,  of  being  held  as  confessed,  and 
decree  and  warrant  pronounced  as  craved  :  And  my  will  further  is,  that  ye 
forthwith  inventory,  sequestrate,  and,  if  need  be,  secure  the  goods  and 
effects  upon  or  within  the  said  premises  until  the  further  orders  of  Court, 
or  until  the  said  defender  shall  make  payment  to  the  pursuer  of  the 
amount  of  the  rents  pursued  for,  with  the  expenses,  or  shall  consign  in  the 
hands  of  the  Clerk  of  Court  the  amount  of  the  rents  pursued  for,  with  two 
pounds  sterling  to  cover  expenses  ;  and  that  ye  cite  witnesses  and  havers 
for  both  parties  to  compear  at  the  said  place  and  date,  to  give  evidence  in 
the  said  matter.  Qiven  under  the  hand  of  the  Clerk  of  Court  at 
the  day  of 

J  P,  Sheriff-Clerk. 

[After  hearing  f^  oauM,  (he  decree  and  procedure  in  the  eegyMiraJtion  and 
eale  toUl  be  svmHar  to  the  forme  in  ordinary  caueee^  ihe  words  '^  seques- 
tration "  and  "  sequestrated ''  being  irUrodv^d  v^ien  necessary^  instead 
of  **  poinding  "  and  "  poinded."] 


SCHEDULE  (C). 

Arrestment  on  the  Dependence  of  an  Action, 

By  virtue  of  a  warrant  of  the  Sheriff  of  the  shire  of  , 

given  imder  the  hand  of  the  Clerk  of  Court  at  on 

the  day  of  for  arrestment  on  the  de- 

pendence of  an  action  raised  before  the  said  Sheriff  at  the  instance  of  0  D 
[design  A.im],  complainer,  against  J?  F  [design  him],  defender,  I  hereby  fence 
and  arrest,  in  the  hands  of  you  K  L  [design  him],  all  simis  of  money  owing 
by  you  to  the  said  defender,  or  to  any  other  person,  for  his  use  and  behoof, 
and  all  goods  and  effects  in  your  custody  belonging  to  the  said  defender 
[or,  in  the  can  of  ships  and  maritime  subjects^  say,  I  hereby  fence  and  arrest 
the  ship  M  oi  N  presently  lying  in  the  harbour  of  0,  with  her  boats, 
furniture,  and  apparelling,  or  other  maritime  subject],  that  to  an  amount  or 


PikBT  HL]  S3CALL  DEBT  ACT,  1837.  779 

extent  not  exceeding  the  value  of  eight  ponndB  six  shillings  and  eightpence 
sterling,  all  to  remain  nnder  sure  fence  and  arrestment,  at  the  complainei's 
instance,  nntil  due  consignation  be  made,  or  until  sufficient  caution  be 
found  as  accords  of  law.    This  I  do  on  the  day  of 

before  0  P  [duign  him\  by  delivery  of  a  copy  of  this  execution  to  you 
[personally,  cr  €u  the  com  may  he]. 

J  T,  SheriflF-officcr. 

ExeetUion  of  Arreitnunt  on  the  Dependence  of  an  Action, 

[To  he  on  the  same  fdper  wUh  the  svmmons  or  otlter  warrant  of  arrestment.'] 

Upon  the  day  of  ,  one  thousand  eight 

hundred  and  ,  betwixt  the  hours  of 

and  ,  by  virtue  of  the  foregoing  warrant  of  arrestment, 

I  lawfully  fenced  and  arrested  in  the  hands  oi  K  L  [design  him],  all  sums 
of  money  owing  by  him  to  the  foresaid  E  F,  defender,  or  to  any  other 
person,  for  his  use  and  behoof,  and  all  goods  and  effects  in  the  custody 
of  the  said  arrestee  belonging  to  the  said  defender  [or^  in  ecue  of  ships  or 
maritime  stibjeds,  as  hefore\  and  that  to  an  amoimt  or  extent  not  exceeding 
the  value  of  eight  pounds  six  shillings  and  eightpence  sterling,  all  to 
remain  under  sure  fence  and  arrestment,  at  the  foresaid  complainer's 
instance,  until  due  consignation  be  made,  or  imtil  sufficient  caution  be 
found  as  accords  of  law.  This  I  did  by  delivering  a  just  copy  of  arrest- 
ment, subscribed  by  me,  to  the  said  arrestee  personally  [or  as  the  case  may 
he],  before  0  P  [design  him],  hereto  with  me  subscribing. 

J  T,  Sheriff-officer. 
0  P,  witness. 

Bond  or  Enactment  of  Caution  for  Loosing  Arrestment 

At  on  day  of 

one  thousand  eight  hundred  and  ,  compeared 

G  H  [design  him],  who  hereby  judicially  binds  himself,  his  heirs,  executors, 
and  successors,  as  cautioners  acted  in  the  Sheriff-Court  books  of  the  shire 
of  for  E  F  [design  him],  common  debtor,  against  whom 

arrestment  was  used  at  the  instance  of  C  D  [design  him],  in  the  hands  of 
K  L  [design  him],  on  the  day  of  in  virtue  of  [describe 

the  toarrant],  daXed  the  day  of  ,  that  the  sums  of 

money,  goods,  and  effects  owing  or  belonging  to  the  said  common  debtor, 
arrested  as  aforesaid,  shaU  be  made  forthcoming  as  accords  of  law. 

G  H. 


CertificcUe  for  Loosing  Arrestment  used  on  the  Dependence  of  an  Action. 

Whereas  arrestment  was  used  on  the  dependence  of  an  action  at  the 
instance  otCD  [design  hinC]  against  E  F  [design  him\,  in  the  hands  oi  K  L 
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[duign  hinif  oroiiKe  can  moff  he},  on  the  day  of 

I  by  virtue  of  a  warrant  of  the  Sheriff  of  the  shire  of 
given  under  the  hand  of  the  Clerk  of  Court  at 
the  day  of  :  And  whereas  the  said  B  W 

has  now  made  sufficient  consignation  in  the  hands  of  the  Sheriff-Clerk  of 
\pT^  i/ caption  KoM  huitk  fwayi^  lay]  has  found  sufficient  caution 
acted  in  the  Sheriff-Court  books  of  by  6f  J7  [c(en^ 

hvaC^  his  cautioner  [&«re  ^iiaU  iht  wOwn  of  iht  caMiion^  in  order  to  the 
loosing  of  the  said  arrestment,  warrant  for  loosing  the  said  arrestment  is 
hereby  granted  accordingly.  Qiven  under  the  hand  of  the  Clerk  of  Court 
at  the  day  of 

J  P,  Sheriff-acrk. 


IntimaUan  of  Looting  ArredmewL 

[To  he  on  the  eame  paper  wUh  a  copy  of  the  foregoing  warrant,'] 

K  L  \du%gn  him^  take  notice,  that  by  virtue  of  the  warrant,  whereof  tJie 
above  is  a  copy,  the  arrestment  on  the  dependence  of  the  action  above 
mentioned  used  in  your  hands  at  the  instance  of  the  foresaid  C  D  against 
the  foresaid  E  F^  is  loosed  and  taken  off.     This  notice  served  on  the 

day  of  by  me, 

J  T,  Sheriff-officer. 

Execution  of  Intimation  of  Looting  ArrettmenJt. 

[To  heonUke  tame  paper  wUh  the  original  warrant  for  looting  the  arrettment,] 

Upon  the  day  of  ,  one  thousand  eight 

hundred  and  I  duly  intimated  the  above  warrant  to  K  L 

[detign  him"],  arrestee.  This  I  did  by  leaving  a  full  copy  thereof  and 
intimation  thereon,  subscribed  by  me,  for  him  [in  his  hands  personally,  or 
as  the  ease  may  he.} 

J  T,  Sheriff-officer. 


SCHEDULE  (D). 

Summons  of  Complaint  in  caset  of  Forthcoming. 

A  B,  Sheriff  of  the  shire  of  to  officer 

of  Court,  jointly  and  severally. 
Whereas  it  is  humbly  complidned  to  me  by  0  D  [detignalion],  upon  and 
against  K  L  [dstignaJtion},  arrestee,  and  E  F  [detignai,ion\  common  debtor^ 
that  the  said  common  debtor  is  owing  the  complainer  the  sum  of 

contained  in  [dstcribe  thortly  the  decreet,  or  6«U,  or  hond  et  cetera, 
hy  which  the  debt  it  constituted],  and  that  the  complainer  on  the 
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day  of  years,  in  virtue  of  a  warrant  hj  dated  the 

day  of  arrested  in  the  hands  of  the  arrestee  [here 

intert  ths  ttnns  of  the  amdmeni  ijued^  which  ought  to  he  made  forthcoming 
to  the  complainer :  Therefore  the  said  arrestee,  and  the  said  common 
debtor  for  Mb  interest,  ought  to  be  decerned  and  ordained  to  make  forth- 
coming, pay,  and  deliver  to  the  complainer  the  money,  goods,  and  effects 
arrested  as  aforesaid,  or  so  much  thereof  as  will  satisfy  and  pay  the  said 
sum  of  owing  to  the  complainer  as  aforesaid  :  Herefore  it  is 

my  will,  that  on  sight  hereof  ye  lawfully  summon  the  said  arrestee,  and 
the  said  common  debtor  for  his  interest,  to  compear  before  me  or  my  Sub- 
stitute in  the  Court-house  at  upon  the  day  of 

years,  at  of  the  clock,  to  answer  at  the  com* 

plainer's  instance  in  the  said  matter,  with  certification  in  case  of  failure 
of  being  held  as  confessed ;  and  that  ye  cite  witnesses  and  havers  for  both 
parties  to  compear  at  the  said  place  and  date  to  give  evidence  in  the  said 
matter.    Given  under  the  hand  of  the  Clerk  of  Court  at  the 

day  of  years, 

J  P,  Sheriff-Clerk. 

[TJu  citaiionB  and  executions^  and  decree  for  (he  defender^  with  expenteSf 

may  he  the  eame  <u  in  Schedule  (A). 


Decree  for  (he  Purnier  in  cotes  of  Forthcoming, 

At  the  day  of  one  thousand 

eight  hundred  and  the  Sheriff  for  the  shire  of 

decerns  and  ordains  the  within-designed  arrestee,  to  make 

forthcoming,  pay,  and  deliver  to  the  also  within-designed 
pursuer  [if  the  arrestee  has  money  arrested  in  his  hands  the  rest  of  the  judg^ 
mmt  toiU  be  the  same  as  in  ordinary  casts;  if  there  are  goods  and  effects  to  he 
moLde  forthcoming^  the  rest  of  the  judgment  vnll  he  as  follows],  the  arrested 
goods  and  effects  following ;  videlicet,  ,  and  grants  warrant  to 

sell  the  same,  or  as  much  thereof  as  will  satisfy  the  sum  of 
and  of  expenses  of  process  and  the  expense  of  sale ;  and 

failing  the  said  arrestee  making  forthcoming  and  delivering  the  said  goods 
and  effects  within  ,  then  to  make  payment  to  the  said 

pursuer  of  the  said  sum  of  ,  for  recovery  of  which  sums,  the 

said  period  being  elapsed  without  forthcoming  and  delivery  of  the  said 
goods  and  effects,  ordains  instant  execution  by  arrestment,  and  also  execu- 
tion to  pass  hereon  by  poinding  and  sale  and  imprisonment,  if  the  same  be 
competent,  after  free  days. 

J  P,  Sheriff-Clerk. 
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SCHEDULE  (E). 
Summont  of  MtdUfiepinnding. 

A  B,  Sheriff  of  the  shire  of  to  officexB 

of  Court,  jointly  and  severallj. 

Whereas  it  is  htunblj  shown  to  me  by  ^  B,  pursuer  [dengn  him\,  that 
he  is  holder  of  [hen  daU  the  fund  of  tubjed  in  medio,  and  if  neeestary  refer 
to  the  account  thereof  produced],  belonging  to  B  F,  common  debtor  [deei^ 
Affn],  which  fund  the  pursuer  is  ready  to  pay  [or  deliyer]  to  the  said 
common  debtor,  or  to  whomsoever  shall  be  found  to  have  best  right  thereto, 
but  he  is  distressed  by  claims  being  made  thereon  by  the  persons  following, 
videlicet  [here  ttate  the  name*  and  detignatione  of  all  the  daimantSf  to  far  a$ 
known  to  the  holder  or  raieer  of  the  a^Hon] ;  wherefore  the  said  pursuer 
ought  to  be  found  liable  only  in  once  and  single  payment  [or  delivery]  of 
the  said  fund  or  subject  to  whomsoever  of  the  said  parties  or  others  interested 
shall  be  found  by  me  to  have  best  right  thereto  [or^  in  the  meantime^ 
consignation  ought  to  be  ordered  of  the  fund  or  tuhjeet,  or  sale  of  the  subject  in 
medio],  deducting  the  pursuer^s  expenses,  and  decree  ought  to  be  pronounced 
accordingly,  and  all  other  parties  ought  to  be  prohibited  &om  molesting  the 
pursuer  thereanent  in  all  time  coming  :  Herefore  it  is  my  wiU,  that  on  sight 
hereof  ye  lawfully  summon  the  said  common  debtor  and  the  said  claimants 
[andy  in  case  of  the  action  being  raised  by  a  claimant  in  name  of  the  holder^  it 
vfiU  be  necessary  also  to  summon  the  nominal  pnrsuer\  to  compear  before  me 
or  my  Substitute  in  the  Court-house  of  upon  the 

day  of  at  of  the  clock,  to  attend  to  their  several 

interests  in  the  said  matter,  with  certification  in  case  of  failure  of  being 
held  as  confessed  ;  requiring  you  also  deliver  to  the  said  common  debtor 
a  copy  of  any  account  produced  with  the  summons,  and  that  he  cite  wit- 
nesses and  havers  for  all  parties  to  compear  at  the  said  place  and  date  to 
give  evidence  in  the  said  matter.  Given  under  the  hand  of  the  Clerk  of  the 
Court  at  the  day  of  • 

J  P,  Sheriff-aerk. 


Form  of  Claim  in  MuUiplepoinding. 

ly  A  B  [design  him],  hereby  claim  to  be  preferred  on  the  fund  in  the 
multiplepoinding  raised  in  name  of  [m£ntion  the  raiser],  against  [mention  the 
defenders],  for  [state  the  daim]  of  principal  due  to  me  by  [here  state  generally 
the  ground  of  debt,  whdher  by  bond,  bill,  a,ccount,  Sc.,as  the  case  may  be\ 
with  interest  from  ,  with  expenses. 

AB. 
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JPdJrm  of  Interlocutor  ofPrrferenee. 

PrefeiB  [Jure  design  him\f  claimant  for  [here  specify  the  sum], 

[To  he  signed  by  the  Sheriff,"] 
[The  citations  and  procedure  to  he  <u  nearly  as  may  be  in  the  forms  in  other 
causes^  and  ioatramt  to  sell  the  subjects  forming  the  fund  in  medio  to  he 
granted  and  carried  iido  effect  in  the  ordinamf  formJ\ 


SCHEDULE  (F). 


Na 

Dates 

ofCom- 

pUinti. 

Pnxraen. 

Defenders. 

Kftttire 

and 
Amount 

How 
Cited. 

Bjrwhat 
Officer. 

Leave  and 

Canaeof 

Procurator's 

Appearanoe. 

Tnterlocn- 
torsand 
Decrees. 

• 

N,B. — ^After  the  name  of  each  pursuer  and  defender  let  the  letter  P 
or  A  be  added,  in  order  to  mark  whether  the  party  was  present  or  absent 
when  the  cause  was  called  ;  and  should  the  party  appear  by  or  with  any 
other  person,  or  a  procurator,  his  or  her  name  shall  be  marked  as  so  appear- 
ing.   Let  expenses  be  also  entered  under  the  head  of  '^  Interlocutors." 


SCHEDULE  (G). 
Beport  of  8eqy>cstration  or  Poinding  and  Sale. 
[To  be  varied  according  to  circumstances.'] 
Beport  of  the  sequestration  or  poinding  and  sale  at  the  instance  ot  C  D 
[design  him]  against  E  F  [design  him]. 


JjOtS. 


1. 
2. 
3. 
4. 


E7FX0T& 


An  eight-day  clock, 
Six  chairs,  at  6s., 
One  table,   . 
One  chest  of  drawers, 


Apprftbed  at 


£    s.  d. 

4    0  0 

1  16  0 

0  8  0 

1  12  0 

7  16  0 


Sold  at 


£   s.  d. 

4  10  0 

1  18  0 

0  8  0 

1  12  0 

8    8  0 
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Upon  the  day  of  '      one  thoiuand  eight 

hundred  and  between  the  honn  of  and  , 

by  Tirtue  of  a  decree  of  the  Sheriff  of  given  under  the 

hand  of  the  Clerk  of  Court  at  ,  on  the  day  of 

at  the  instance  of  C  D,  above  designed,  against  E  F^  above 
designed,  for  payment  of  the  sums  of  ,  I  passed  with  the  wit- 

nesses and  appraisers  after  named  and  designed  to  ,  and  then 

and  there,  after  demanding  payment  of  the  sums  contained  in  the  said 
decree  past  due,  and  payment  not  being  made,  I  poinded  the  effects  above 
enumerated  belonging  to  the  said  debtor,  and  after  making  an  inventory  or 
list  thereof  and  getting  the  same  duly  appraised  on  oath  at  the  several 
values  respectively  above  specified  in  tiie  first  column,  and  amounting  in 
all  to  \h«r€  inttrt  ike  amowni  in  %Dordi\  and  leaving  a  copy  of  such  inventory 
or  list  and  appraisement  with  the  said  debtor  personally  [or  cu  (A«  com  may 
ht\,  I  carried  the  said  effects  to  the  of  [or  <uihe  ea$$  may  be\ 

and  there  betwixt  the  hours  of  and  and  after  public 

notice  of  at  least  hours,  I  sold  the  said  effects  by  public  roup 

to  the  highest  bidder,  at  the  price  above  specified  in  the  second  column  for 
each  lot  respectively,  and  amounting  in  all  to  [here  in$eri  the  amount  in  word$] ; 
these  things  were  so  done  before  and  with  0  P  and  Q  R  [design  theni\  wit- 
nesses and  appraisers,  in  the  premises  hereto  with  me  subscribing. 

J  T,  Sheriff-officer. 

0  P,  witness  and  appraiser. 
Q  R,  witness  and  appraiser. 

Beported  to  the  Sheriff-Clerk  of  the  shire  of 
at  the  day  of  by  me, 

J  r,  Sheriff-officer. 

NoTX. — If  the  effects  are  not  sold,  the  tenor  of  the  report  muti  he  altered 
according  to  the  state  of  the  fact  y  for  instance,  ["I  exposed  the  said  goods 
and  effects  to  public  side,  but  no  person  having  offered  the  appraised  value, 
therefore  1  declared  the  same  to  belong  to  the  said  C  DsX  the  said  respective 
appraised  value,  in  payment  to  that  amount  of  the  sums  in  said  decree."] 
In  COM  the  goodi  poinded,  or  part  of  them,  shaU  seU  for  more  than  the  sums 
in  the  decree,  and  expenses  of  poinding  and  sale,  say,  ["  I  sold  part  of  the  said 
effects, — viz..  Lots  1,  2,  and  3,  by  public  roup  to  the  highest  bidder  at  the 
prices  above  specified  in  the  second  column  for  each  of  said  lots  respectively, 
and  amounting  in  all  to  [here  insert  the  amount  in  toorcb]  ;  and  I  returned  to 
the  said  debtor  the  sum  of  being  the  overplus  of  the  price,  after 

payment  of  the  sum  decerned  for  past  due,  and  the  sum  of  being 

the  expenses  of  poinding  and  sale  conform  to  Act  of  Parliament ;  and  I  also 
returned  to  the  said  debtor  the  effects  specified  in  the  other  lots  above 
enumerated. 
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SCHEDULE  (H). 
Places  at  v^ich  Cireuits  are  to  be  held. 


SCHEDULE  (I). 

Notice. 

A  B  [add  deiignation],  residing  ,  is  the  depnte  Sheriff-Clerk 

to  whom  application  for  summonses  and  everything  else  necessary  for  the 
Sheriff's  circuit  at  this  place  for  small  debt  causes  must  be  made  [or,  in  ease 
the  depute  shall  not  he  resident,  say]  A  B  [add  designation  and  place  of  resid- 
ence'] is  the  depute  Sheriff-Clerk  who  will  officiate  at  , 
in  the  Sheriff's  Small  Debt  Circuit  Court,  and  C  D  [add  designation], 
residing  at  ,  is  the  person  who  will  issue  summonses  or 
complaints  to  be  brought  in  such  Court. 

[Date,] 
Place.] 


SCHEDULE  (K). 

Notice. 

The  Sheriff  will  hold  Circuit  Courts  for  smaU  debt  causes  at  , 

on  the  day  of  ,  at  of  the 

clock,  and  on  every  [fix  the  time  periodically  or,  if  not,  new  notice  to  be  given^. 
A  B  [add  designation  and  residence]  is  the  clerk  for  this  place. 

[DaU.] 
[Place.] 


34  &  35  Vict.  c.  42.— An  ACT  to  amend  the  Process  of 
Citation  in  Scotland.— 18th  July,  1871. 

Whereas  by  an  Act  of  the  Scottish  Parliament  passed  in  the  reign  of 
King  James  V.,  anno  1540,  c.  75,  entitled  "  The  ordour  of  summounding 
of  all  persones  in  civill  actiones,"  the  affixing  of  "  copies  of  letters  or  pre- 
cepts ''  to  the  gate  or  door  of  a  house,  after  the  officer  has  given  six  knocks 
and  failed  to  get  entrance  thereto,  was  made  a  lawful  and  sufficient 
citation : 

And  whereas  great  evils  have  arisen  through  the  practice  of  that  mode 
of  citation,  and  it  is  expedient  that  it  be  restricted,  and  also  that  the  present 
process  of  citation  be  in  some  other  respects  amended  : 

3E 


786  SMALL  DEBT  COURT.  [Armmcc 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords,  spiritual  and  temporal^  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : — 

1.  [ShoH  titUy-Tht  short  title  of  this  Act  shall  be  **The  CiUtion 
Amendment  (Scotland)  Act" 

2.  [AboUtum  of  lock-^ioU  citatum^  and  tohere  defender  hat  refnovedJ] — No 
summons,  complaint,  or  decree  and  warrant,  or  other  order  or  writ  follow- 
ing upon  such  summons  or  compbunt  issued  by  any  Small  Debt  Court  in 
Scotland,  shall  be  legally  or  validly  served, — 

(1.)  By  being  afllxed  to  the  gate  or  door  of  any  house  or  premises  ;  or, 
(2.)  Where  the  defender  has  removed  from  such  house  or  premises 
by  being  left  in  the  hands  of  an  inmate  thereof,  save  as  herein- 
after excepted. 

3.  [In  certain  caees  nibstituting  registered  letter  by  poeL] — ^Where  an 
officer  of  any  Small  Debt  Court  is  satisfied  that  the  defender  named  in  any 
summons,  complaint,  decree  and  warrant,  or  other  order  of  such  Small 
Debt  Court  or  writ  following  upon  such  summons  or  complaint,  is  refusing 
access  or  concealing  himself  to  avoid  citation  or  service,  or  has  within  a 
period  of  forty  days  removed  from  the  house  or  premises  occupied  by  him, 
his  place  of  dwelling  for  the  time  not  being  known,  it  shall  be  lawful  for 
such  officer,  after  he  has  affixed  to  the  gate  or  door  of  such  house  or 
premises,  or  left  in  the  hands  of  an  inmate  there,  the  said  summons,  com- 
plaint, decree  and  warrant,  or  other  order  or  writ,  to  send  to  the  address 
which  after  diligent  inquiry  he  may  deem  most  likely  to  find  the  defender, 
or  to  his  last  known  address,  a  registered  letter  by  post  containing  a  copy 
of  such  summons,  complaint,  decree  and  warrant,  or  other  order  or  writ ; 
and  the  affixing  or  leaving  of  such  simimons,  complaint,  decree  and  war- 
rant, or  other  order  or  writ,  and  the  posting  of  such  intimation,  shall 
constitute  a  legal  and  valid  citation  or  service:  Provided  always,  that  the 
execution  to  be  returned  by  such  officer  shall  state  that  he  endeavoured  to 
effect  service  at  the  defender's  last  known  dwelling-place,  and  the  circum- 
stances that  prevented  it,  and  shall  be  accompanied  by  the  post-office 
receipt  for  the  registration. 

4  [Witrussf^  unnecessary.] — In  aU  cases  before  the  Small  Debt  Courts 
and  proceedings  therein,  it  shall  not,  except  in  cases  of  poinding,  seques- 
trating, or  charging,  be  necessary  for  any  officer  to  be  accompanied  by  any 
witness  or  concurrent. 

6.  [InUrpretation  of  defender,'] — The  word  defender  shall  mean  and 
include  the  person  or  persons  named  in  and  called  upon  to  answer  any 
summons,  complaint,  decree  and  warrant,  or  other  order  or  writ  or  proceed- 
ing in  the  Small  Debt  Courts. 

6.  lApplication  of  Act.] — Nothing  in  this  Act  shall  apply  to  the  proceed- 
ings of  any  other  Courts  than  the  Small  Debt  Courts  of  the  Sherift 
and  Justices  of  the  Peace. 
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PART  IV. 

DEBTS  RECOVERY  COURT. 


30  &  31  Vict.  c.  96.— An  ACT  to  Facilitate  the  Recovery  of 
certain  Debts  in  the  Sheriff  Courts  in  Scotland. — 12th 
August,  1867. 

Whbbsas  an  Act  was  passed  in  the  first  year  of  the  reign  of  her  present 
Majesty,  intituled  An  Act  for  the  more  effectual  Recovery  of  Small  Debts  in 
the  Sheriff  Courts,  and  for  regulating  the  establishment  of  Circuit  Courts  for 
the  trial  of  Small  Debt  Causes  by  the  Sheriffs  in  Scotland  (7  WiU.  IV.  & 
1  Vict  c.  41) ;  and  another  Act  was  passed  in  the  Session  of  Parliament 
held  in  the  sixteenth  and  seventeenth  years  of  the  reign  of  her  present 
Majesty,  intituled  An  Act  to  facilitate  Procedure  in  the  Sheriff  Courts  in 
ScoOamd  (16  &  17  Vict  c.  80) : 

And  whereas  it  is  expedient  to  make  further  provision  to  facilitate  the 
recovery  of  certain  debts  in  the  Sheriff  Courts  in  SeoUand  : 

Be  it  therefore  enacted — 

1.  [Short  tUU,'\ — ^This  Act  shall  be  cited  for  all  purposes  as  the  '*  Debts 
Recovery  {ScoUm^  Act,  1867." 

2.  [CoAUM  between  £12  and  £60  which  may  he  tried  under  this  AeL"] — 
From  and  after  the  passing  of  this  Act,  it  shall  be  lawful  for  any  Sheriff 
in  ScoUandy  within  his  sheriffdom,  to  hear,  try,  and  determine  in  a 
summary  way,  as  more  particularly  hereinafter  mentioned,  all  actions  of 
debt  that  may  competently  be  brought  before  him  for  house  maills,  men's 
ordinaries,  servants'  fees,  merchants'  accounts,  and  other  the  like  debts, 
wherein  the  debt  shall  exceed  the  value  of  twelve  pounds  sterling,  exclusive 
of  expenses  and  dues  of  extract,  but  shall  not  exceed  the  value  of  fifty 
pounds  sterling,  exclusive  as  aforesaid :  Provided  always  that  the  pursuer 
shall  in  all  cases  be  held  to  have  passed  from  and  abandoned  any  remain- 
ing portion  of  any  such  debt  beyond  the  sum  actually  concluded  for  in 
any  such  action. 

3.  [Proceedings  to  begin  by  summonB  or  complainty  as  in  secL  3  of 
7  WiU,  IF,  S  1  Viet,  c.  41.}— All  such  actions  which  the  pursuers  thereof 
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shall  choooe  to  liave  Heard  and  detennined  according  to  tlie  sumnuay 
mode  hereby  provided  shall  proceed  upon  snmmonB  or  complaint,  agreeably 
to  the  form  and  subject  to  aJl  the  provisions  contained  in  the  third  section 
of  the  first-recited  Act  and  relative  schedules,  except  as  herein  provided  : 
Provided  always  that  the  summons  or  complaint  shall  not  contain  and  shall 
not  constitute  a  warrant  to  cite  witnesses  or  havers. 

4.  [Parties  mof  appear  hf  proewraton,] — In  all  actions  under  this  Act 
it  shall  be  competent  for  the  parties  or  any  of  them  to  appear  and  plead 
personally,  or  by  any  person  bona  fide  employed  by  them  in  their  usual 
business,  or  by  a  procurator  of  Court;  and,  except  in  applications  for 
sequestration  and  sale  of  a  tenant^s  eflfects  for  recovery  of  rent,  it  shall  be 
competent  for  agents  qualified  to  practise  before  the  Court  of  Session  to 
act  as  procurators  or  agents  before  the  Sheriff  Court  of  Edinburgh  in  anj 
cause  exceeding  the  viJue  of  twenty-five  pounds  exclusive  of  expenses  and 
dues  of  extract  raised  under  the  authority  of  this  Act,  so  long  as  such 
cause  IB  not  remitted  to  the  ordinary  roll  of  such  Sheriff  Court 

5.  [Certain  eeeUone  of  7  WilL  IV.  S  1  Fiei  c  41,  ineorparaUd  wUk 
(hie  AcL] — The  provisions  contained  in  the  third,  fifth,  sixth,  eighth, 
ninth,  tenth,  twelfth,  eighteenth,  nineteenth^  twenty-first,  twenty-third, 
twenty-fourth,  twenty-fifth,  twenty-sixth,  twenty-eighth,  thirty-fourth, 
thirty-fifth,  and  thirty-sixth  sections  of  the  first-recited  Act  and  relative 
schedules  shall  be  held  as  incorporated  in  the  present  Act,  except  in  so 
far  as  they  may  be  inconsistent  with  any  of  the  provisions  hereof :  Provided 
always  that  tiie  foresaid  section  of  the  first-recited  Act  shall  for  the 
purposes  of  this  Act  be  read  and  construed  as  if  they  expressly  related  to 
actions  of  the  nature  and  value  set  forth  in  the  second  section  of  this  Act, 
instead  of  to  actions  of  the  nature  and  value  set  forth  in  the  said  sections 
of  the  first-recited  Act^  or  in  the  twenty-sixth  section  of  the  second-recited 
Act,  and  further  that  the  fifth  section  of  the  said  first-recited  Act  shall  be 
read  and  construed  as  if  it  related  expressly  to  the  recovery  of  rents  or 
balances  of  rents  exceeding  twelve  pounds  and  not  exceeding  fifty 
pounds  sterling,  and  that  the  tenth  section  of  the  said  Act  shall  be  read 
and  construed  as  if  it  related  expressly  to  the  distribution  of  funds  or 
subjects  exceeding  the  value  of  twelve  pounds  and  not  exceeding  the  value 
of  fifty  pounds  sterling,  and  that  the  counter  claims  or  claims  in  actions  of 
multiplepoinding  which  may  be  made  under  the  authority  of  this  Act 
shall  be  of  the  nature  and  value  set  forth  in  the  second  section  hereof, 
and  that  wherever  in  the  foresaid  sections  of  the  said  first-recited  Act  the 
words  «*  Ordinary  Small  Debt  Court,"  or  "  Circuit  Small  Debt  Court,"  or 
such  like  words,  are  used,  they  shall,  for  the  purposes  of  this  Act  be  held 
to  mean  and  include  Ordinary  Courts  or  Circuit  Courts  at  which  causes 
tried  under  the  authority  of  this  Act  are  or  may  be  set  down  for  trial : 
Provided  also,  that  if  any  person  shall  make  a  claim  in  any  action  of 
multiplepoinding  raised  under  the  authority  of  this  Act,  or  a  counter 
claim  in  any  other  action  raised  under  this  Act^  which  claim  or  counter 
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claim,  as  the  case  may  be,  ib  not  of  the  nature  and  value  set  forth  in  the 
second  section  hereof,  the  Sheriflf  shall,  if  he  thinks  fit,  remit  the  action 
to  his  ordinary  roll :  Provided  further  that,  notwithstanding  the  terms  of 
the  sixth  section  of  the  first-recited  Act,  arrestments  laid  on  under  the 
authority  of  this  Act  shall  not  prescribe  till  the  expiry  of  three  years, 
according  to  the  provisions  of  the  twenty-second  section  of  an  Act  passed 
in  the  first  and  second  years  of  the  reign  of  her  present  Majesty,  intituled 
An  Act  to  amend  ihe  La/w  of  Scotland  in  maUert  relating  to  Personal  Dili' 
genee^  Arrestmentij  and  Poindings  (1  &  2  Yict  c.  114). 

6.  [Decrees  in  absence  and  their  effedJ] — When  the  defender  who  has  been 
duly  cited  shall  fail  to  appear  he  shall  be  held  confessed,  and  the  other 
party  shall  obtain  decree  against  him  ;  and  in  like  manner  if  the  pursuer 
shall  fjEiil  to  appear  the  defender  shall  obtain  decree  of  absolvitor,  unless  in 
either  case  a  sufficient  excuse  for  delay  shall  be  stated,  on  which  account  it 
shall  at  all  times  be  competent  for  the  Sheriff  to  adjourn  any  case  to  the 
next  or  any  other  Court-day,  and  to  any  place  at  which  he  holds  a  Court 
for  the  trial  of  causes  under  this  Act  or  any  other  Act,  and  to  ordain  the 
parties  then  to  attend :  Provided  always,  that  a  decree  in  absence  (con* 
demnator  or  absolvitor)  obtained  under  this  Act  shall  be  as  nearly  as  may 
be  in  the  same  form,  and  shall  have  the  same  force  and  effect,  and  be 
followed  by  the  like  execution  and  diligence,  as  a  decree  in  absence 
obtained  under  the  first-recited  Act. 

7.  [Hearing  in  eases  of  decree  in  absence."] — The  provisions  contained 
in  the  sixteenth  section  of  the  first-recited  Act  shall  be  held  as  incor* 
porated  in  the  present  Act :  Provided  always,  that  it  shall  not  be  com- 
petent to  insert  in  the  warrant  for  hearing  any  warrant  to  cite  witnesses 
and  havers :  Provided  also,  that,  notwithstanding  the  terms  of  the  said 
sixteenth  section,  it  shall  be  competent  for  the  pursuer  of  any  action  imder 
the  authority  of  this  Act,  against  whom  decree  of  absolvitor  has  passed  in 
absence,  to  apply  for  and  obtain  a  warrant  for  hearing  at  any  time  within 
three  calendar  months  thereafter,  in  the  same  manner  and  under  the  same 
conditions  as  those  provided  in  the  said  sixteenth  section,  and  such  warrant 
for  hearing  shall  have  the  like  force  and  effect  as  if  obtained  under  the 
said  section. 

8.  [If  case  unsuitable  for  summary  trtol,  Sheriff  may  remit  to  ordinary 
roll;  oiherwiM  shaU  hear  case  and  give  judgment,} — ^Where  both  parties 
shall  appear  at  the  diet  mentioned  in  the  summona  and  complaint,  or  at  any 
adjournment  thereof,  or  at  the  diet  for  hearing  under  the  immediately  pre- 
ceding section,  the  Sheriff  shall  inquire  into  the  nature  of  the  action  and 
of  the  defence  thereto,  and  shall  make  a  short  note  of  the  pleas  of  parties 
(hereinafter  called  the  note  of  pleas),  which  shall  form  part  of  the  process ; 
and  where  it  shall  appear  to  the  Sheriff  that  the  case  is  of  such  a  nature 
that  it  cannot,  with  due  regard  to  the  ends  of  justice,  be  disposed  of  accord- 
ing to  the  simmiary  procedure  provided  by  this  Act,  he  may  remit  the  same 
to  his  ordinary  roll ;  and  the  case,  being  so  remitted,  shall  be  proceeded 
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with  in  the  same  maimer  as  casee  remitted  imder  the  first-recited  Act  from 
the  small  debt  roll  to  the  ordinary  roll  of  the  Sheriff  Court  are  now  pro- 
ceeded with ;  and  it  shall  not  be  competent  to  take  any  objection  that  such 
case  so  remitted  was  not  of  the  nature  or  yalue  set  forth  in  the  second 
section  hereof ;  bnt  if  it  shall  not  appear  to  be  necessary  for  the  ends  of 
justice  that  the  case  should  be  remitted  to  the  ordinary  roll,  the  Sheriff 
shall  fix  a  time  (which  shall  be  as  early  as  may  be)  and  place  forproceeding 
to  try  and  determine  the  same,  and  shall  ordain  the  parties  then  to  attend, 
and  shall  grant  warrant  to  cite  witnesses  and  haTers  (which  warrant  shall 
be  signed  by  the  Sheriff-Clerk,  and  shall  have  the  same  force  and  effect  as  if 
it  had  been  contained  in  the  summons  and  complaint) ;  and  at  said  time 
and  place,  or  at  some  adjourned  time  and  place  (which  adjournment  the 
Sheriff  shall  only  grant  when  the  ends  of  justice  require  itX  the  Sheriff 
shall  proceed  to  hear  the  parties  vivd  voce,  and  examine  witnesses  or  havers 
u]K)n  oath,  and  may  also  examine  the  parties,  and  may  put  them  or  any  of 
them  upon  oath,  and,  if  he  should  see  cause,  may  remit  to  persons  of  skill 
to  report,  or  to  any  person  competent  to  take  and  report  in  writing,  the 
evidence  of  witnesses  or  hayers,  or  the  oath  of  any  party  who  may  be  unable 
to  attend,  upon  special  cause  shown,  and  such  cause  shall  in  all  cases  be 
entered  in  the  book  of  causes  kept  by  the  Sheriff-Clerk  hereinafter  men- 
tioned, due  notice  of  the  examination  being  given  to  both  parties,  and  there- 
upon the  Sheriff  may  pronounce  judgment,  and  the  judgment  shall,  unless 
appealed  from  as  after-mentioned,  be  as  nearly  as  may  be  in  the  same  form, 
and  shall  have  the  same  force  and  effect,  and  be  followed  by  the  like  execu- 
tion and  diligence,  as  a  decree  obtained  under  the  thirteentii  section  of  the 
first-recited  Act 

9.  [If  requiredf  SKmiff  9haU  take  noU  of  misncs,  and  pmMmnee  findingt 
in  law  and  faeL] — Unless  required  by  either  party,  it  shall  not  be 
necessary  for  the  Sheriff  to  take  any  note  of  the  evidence  or  of  the  facts 
admitted  by  the  parties,  but  upon  such  requisition,  which  shall  only  be 
competently  made  before  any  parole  evidence  has  b^  led,  and  not  after- 
wards, he  shall  take  a  note  of  the  evidence  and  of  the  facts  admitted 
(hereinafter  called  the  note  of  evidence),  setting  forth  the  witnesses 
examined  and  the  testimony  given  by  each,  and  the  documents  adduced, 
and  any  evidence,  whether  oral  or  written,  tendered  and  rejected,  with 
the  groimd  of  such  rejection,  and  a  note  of  any  objections  taken  to  the 
admission  of  evidence,  whether  oral  or  written,  allowed  to  be  received, 
which  note  of  the  evidence  shall  be  forthwith  lodged  in  process ;  and  the 
Sheriff-Clerk  shall  mark  the  documents  admitted  in  evidence,  and  also 
separately  any  documents  tendered  and  rejected  ;  and  the  diet  of  proof 
shall  not  be  adjourned  unless  on  special  cause  shown,  which  shall  be  set 
forth  in  the  note  of  evidence  at  the  time  of  making  the  adjournment : 
Provided  always,  that  the  Sheriff  shall  either  take  such  note  with  his  own 
hand,  or  may  dictate  it  to  a  clerk,  or,  on  the  motion  of  either  of  the 
parties,  and  in  the  meantime  at  the  expense  of  the  party  or  parties  so 
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moying  (said  expenses  to  be  tdtimately  disposed  of  as  expenses  in  tbe 
canseX  to  a  writer  skilled  in  shorthand  writing,  to  whom  the  oath  de  fiddi 
iidminigtratione  officii  shall  be  administered ;  and  the  said  shorthand 
writer  shall  afterwards  write  out  in  full  the  note  of  evidence  so  taken  by 
him,  and  the  Sheriff  shall  certify  the  same  as  correct,  and  the  evidence  of 
auch  witness  shall  be  read  over  to  him  and  shall  be  signed  by  himi 
except  where  it  shall  have  been  taken  in  shorthand;  and  where  the 
evidence  has  been  recorded  as  above  provided  for,  the  Sheriff  shall  pro« 
nounce  and  sign  and  date  an  interlocutor,  setting  forth  the  separate 
findings  in  law  and  in  fact  upon  which  he  has  proceeded  in  giving  judg- 
ment ;  and  such  interlocutor  shall  form  part  of  the  process,  and  if  not 
appealed  from,  as  hereinafter  provided,  shall  be  final  and  conclusive,  and 
not  subject  to  review  by  any  Court  whatever ;  and  the  judgment  of  the 
Sheriff  shall  at  the  expiry  of  the  time  allowed  for  appeal  hereinafter 
mentioned,  and  if  not  appealed  from  during  the  same,  be  extracted,  as 
nearly  as  may  be,  in  the  mode  provided  in  the  thirteenth  section  and 
relative  schedule  of  the  first-recited  Act,  and  shall  have  the  same  force 
and  effect,  and  be  followed  by  the  like  execution  and  diligence,  as  a  decree 
obtained  under  the  last-mentioned  section  of  the  said  first-recited  Act 

10.  [Appeal  competent  only  when  note  of  evidence  taken.'] — ^Where  neither 
party  has,  in  the  manner  above  provided,  required  the  Sheriff  to  take  a  note 
of  the  evidence,  it  shall  not  be  competent  to  appeal  against  the  judgment 
which  he  shall  pronounce,  in  so  far  as  the  findings  in  fact  pronounced  by 
him  are  concerned,  and  the  said  findings  shall  be  final  and  conclusive,  and 
not  subject  to  review  by  any  Court  whatever :  Provided  also,  that  it  shall 
not  in  any  case  be  competent  to  appeal  until  judgment  has  been  pronounced 
by  the  Sheriff  finally  disposing  of  the  cause,  but  an  appeal  when  taken 
shall  have  the  effect  of  submitting  to  review  all  the  previous  proceedings 
and  interlocutors. 

11.  [Appeal  where  ease  hecard  by  Sheriff'Substitute.] — Subject  to  the 
proceedings  contained  in  the  immediately  preceding  section,  where  the  case 
has  been  heard  and  the  judgment  has  been  given  by  the  Sheriff-Substitute, 
it  shall  be  competent  for  either  party  to  appeal  against  such  judgment  to 
the  Sheriff ;  and  the  party  who  proposes  to  appeal  against  the  same  shall, 
within  eight  days,  or  in  cases  depending  before  the  Sheriff  of  Orkney  and 
Shetland  within  sixteen  days,  from  the  date  of  the  interlocutor  before 
mentioned,  engross  and  sign  by  himself  or  by  his  procurator,  under  the 
said  interlocutor,  the  words,  "  I  appeal  against  the  judgment  of  the  Sheriff- 
Substitute''  (failing  which  the  judgment  of  the  Sheriff-Substitute  shall  be, 
as  hereinbefore  provided,  final  and  conclusive,  and  not  subject  to  review 
by  any  Court  whatever) ;  and  it  shall  be  competent  for  the  appeUant  to 
subjoin  to  his  appeal  at  the  time  of  engrossing  it  a  note  of  the  legal  authorities 
upon  which  he  founds ;  and  the  Sheriff-Clerk  shall  forthwith  transmit  to 
the  Sheriff  the  summons  or  complaint,  the  interlocutor  of  the  Sheriff-Sub- 
stitttte,  the  note  of  pleas,  and  the  note  of  evidence,  with  the  productions 
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made,  if  any,  and  the  Sheriff  shall,  without  delay  oonaider  the  appeal,  and 
ahall  affirm  or  alter  the  judgment  of  the  Shariff-Sabatitate,  and  shall 
without  delay  pronounce  such  judgment  as  may  be  right,  and  shall  set  forth 
in  an  interlocutor  (which  he  shall  transmit  along  with  the  process  to  the 
Sheriff-Clerk)  the  terms  of  his  judgment,  and  if  he  shall  have  altered  that 
of  the  Sheriff-Substitute,  he  shall  set  forth  the  findings  in  fact  and  law  npon 
whidi  he  proceeded  in  giving  judgment :  Provided  always,  that,  if  it  shall 
seem  proper,  the  Sheriff  may  order  the  case  to  be  reheard,  and  the  evidence 
in  the  cause  taken  of  new  or  additional  evidence  therein  to  be  taken,  either 
before  himself  or  before  the  Sheriff-Substitute,  or  before  a  commissioner  if 
otherwise  competent,  with  such  instructions  as  he  shall  deem  right ;  and 
the  judgment  of  the  Sheriff  shall  at  the  expiry  of  the  period  allowed  for 
appeal  hereinafter  mentioned,  and  if  not  appealed  from  during  the  same,  be 
extracted  as  nearly  as  may  be  in  the  same  mode,  and  shall  have  the  same 
force  and  effect,  and  be  followed  by  the  like  execution  and  diligence,  as  a 
decree  obtained  under  the  thirteenth  section  of  the  first-recited  Act  and 
relative  schedule. 

12.  [Appeal  where  cote  heard  &y  Sheriff-Depute"  in  faet  imUmeeJ] — Sub- 
ject to  the  provisions  contained  in  the  tenth  section  hereof^  and  where  the 
cause  exceeds  the  sum  of  twenty- five  pounds  sterling,  where  the  case  has 
been  heard  and  the  judgment  pronounced  by  the  Sheriff  (and  not  by  the 
Sheriff-Substitute)  in  the  first  instance,  it  diall  be  competent  for  either 
}iarty  to  appeal  against  such  judgment  to  either  of  the  Divisions  of  the 
Court  of  Session,  and  the  party  who  proposes  to  appeal  against  such  judg- 
ment shall  within  eight  days,  or  in  cases  depending  before  the  Sheriff  of 
Orkney  and  Shetlatid  within  sixteen  days,  from  the  date  of  the  Sheriff's 
interlocutor  before  mentioned,  engross  and  sign,  by  himself  or  by  his 
procurator,  under  the  said  interlocutor,  the  words,  ^'l  appeal  against 
the  judgment  of  the  Sheriff  to  the  Division  of  the 

Court  of  Session*  (failing  which  the  judgment  of  the  Sheriff  shall,  as 
hereinbefore  provided,  be  final  and  conclusive,  and  not  subject  to  review 
by  any  Court  whatever) ;  and  the  Sheriff-Clerk  shall  forthwith  transmit  to 
one  of  the  principal  clerks  of  the  Division  to  which  the  appeal  is  taken  (or 
to  one  of  the  principal  clerks  of  the  First  Division  if  the  Division  is  not 
named  in  the  appeal)  the  whole  process ;  and  the  Division  shall,  when  the 
cause  is  brought  before  them  as  hereinafter  provided,  hear  the  appeal 
without  any  written  pleadings,  and  shall  affiim  or  alter  the  judgment  of 
the  Sheriff,  and  shall  remit  to  him,  or  to  the  Sheriff-Substitute,  to  decern 
accordingly,  or  to  pronounce  such  other  judgment  as  shall  seem  just ;  and 
such  decree  shall  be  extracted,  as  nearly  as  may  be,  in  the  same  mode, 
and  shall  have  the  same  force  and  effect,  and  be  followed  by  the  like 
execution  and  diligence,  as  a  decree  obtained  under  the  thirteenth  section 
of  the  first  recited  Act :  Provided  always,  that,  if  it  shall  seem  proper,  the 
Division  may  order  the  case  to  be  reheard,  and  the  evidence  taken  of  new 
or  additional  evidence  to  be  taken  by  the  Sheriff  or  Sheriff-Substitute,  with 
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Buck  directiona  as  shall  seem  right ;  and  the  decree  prononnced  by  the 
Sheriff  or  Sheriff-Substitate  upon  such  rehearing  shall  be  treated  in  all 
respects  as  if  it  had  been  pronounced  by  the  Sheriff  or  Sheriff-Substitute 
in  the  first  instance  :  Provided  also,  that  any  judgment  or  order  pronounced 
by  the  Division  shall  be  final  and  conclusive,  and  not  subject  to  review  by 
any  Court 

13.  [Appeal  v^ien  ecue  heard  by  fOieriff  en  appeal  from  {he  Sheriff' 
BubetituU.] — ^Where  the  case  has  been  heard  by  the  Sheriff  on  appeal,  and 
judgment  pronounced  by  him  as  above  provided  for,  it  shall  be  the  duty 
of  the  Sheriff-Clerk,  immediately  on  receiving  the  Sheriff's  interlocutor,  to 
transmit  a  copy  thereof  through  the  post-office  to  the  parties  or  their  pro- 
curators ;  and  within  eight  days,  or  within  the  sheriffdom  of  Orkney  and 
Shetland  within  sixteen  days,  after  the  date  of  such  transmission  it  shall 
be  competent  for  either  of  the  parties  to  appeal  against  his  (the  Sheriff's) 
judgment  in  the  same  manner,  and  to  the  same  effect,  and  under  the  same 
limitations  as  provided  for  in  the  immediately  preceding  section  with  r^;ard 
to  appeals  from  judgments  of  the  Sheriff  in  the  first  instance. 

14.  [As  to  printing  of  papers  on  appeal  to  Court  of  SeeeiorLl — ^When  a 
process  shall  be  transmitted  by  the  Sheriff-Clerk  to  one  of  the  principal 
clerks  of  either  Division  in  the  Court  of  Session  as  hereinbefore  provided, 
the  clerk  to  whom  the  process  is  so  transmitted  shall  engross  under  the 
appeal  a  certificate  setting  forth  the  date  when  he  received  the  process  ;  and 
the  party  insisting  in  the  appeal  shall  within  ten  days  of  such  date,  if  the 
Court  be  then  sitting,  or  on  or  before  the  third  sederunt  day  in  the  next 
ensuing  session  if  the  process  shall  be  received  as  aforesaid  during  vacation 
or  recess,  apply  by  written  note  to  the  Lord  President  of  the  Division  to 
which  the  appeal  has  been  taken,  the  presenting  of  which  note  he  shall  at 
the  same  time  intimate  by  letter  to  the  respondent  or  his  known  agent, 
craving  his  Lordship  to  move  the  Court  to  order  the  said  appeal  to  the 
summar  roll ;  and  it  shall  be  competent  for  such  Division,  before  hearing 
such  appeal,  to  order  the  appellant  to  print  and  box  such  papers  as  shall  be 
necessary,  and  to  furnish  such  printed  copies  thereof  to  the  respondent  as 
they  shall  direct;  and  the  expense  of  such  printing  shall,  in  the  first 
instance,  be  borne  by  the  appellant,  but  shall  afterwards  be  treated  as  part 
of  the  general  expenses  of  the  appeal :  Provided  always,  that  if  the  appel- 
lant shall  fail  to  bring  his  appeal  before  the  Division,  by  note  as  aforesaid, 
he  shall  be  held  to  have  fallen  from  the  same,  and  the  process  shall  forth- 
with be  re-transmitted  to  the  Sheriff-Clerk,  and  the  judgment  complained  of 
shall  thereupon  become  final,  and  shall  be  treated  in  all  respects  in  like 
manner  as  if  no  appeal  had  been  taken  against  the  same. 

15.  [Book  ofeaiueif  Sc.,tohe  kept."] — ^The  Sheriff-Clerk  shall  keep  a  book 
wherein  shall  be  entered  all  causes  conducted  under  the  authority  of  this 
Act,  setting  forth  the  names  and  designations  of  the  parties,  and  whether 
present  or  absent  at  the  calling  of  the  cause,  the  nature  and  amount  of  the 
claim,  and  date  of  giving  it  in,  the  mode  of  citation,  the  several  deliverances 
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or  interlocuton  of  the  Sheriff  (except  thoee  interlocnton  setting  forth  at 
length  the  separate  findings  in  law  and  in  fact  upon  which  any  judgment  of 
the  Sheriff  shall  have  proceeded,  of  which  interlocutors  the  dates  only  shall 
be  entered  in  the  book  of  causes^  the  dates  of  ajypeal,  if  any,  and  the  final 
decree,  with  the  date  thereof,  which  book  shall  be  signed  each  Court-day  by 
the  Sheriff ;  and  the  said  entries  by  the  derk  shall  be  according  to  the 
Schedule  (A)  annexed  to  this  Act,  or  with  such  additions  as  the  Sheriff 
shall  appoint ;  and  the  Sheriff-Clerk  shall  also  keep  a  book  in  which  he  shall 
enter,  in  the  form  of  Schedule  (B)  annexed  to  this  Act,  every  cause  trans- 
mitted to  the  Sheriff  or  Sheriff-Substitute,  in  order  to  be  advised,  specifying 
the  Sheriff  to  whom  the  same  has  been  transmitted,  the  date  of  such  trans- 
miBsion,  the  date  of  the  cause  being  returned  advised  by  the  Sheriff  or 
Sheriff-Substitute,  the  date  of  intimating  the  Sheriff's  judgment  to  the 
parties,  the  date  of  transmitting  the  cause  or  appeal  to  the  Court  of  Session, 
the  date  of  Hie  cause  being  returned  advised  by  the  Court  of  Seasion  or 
beii^  returned  in  consequence  of  the  appeal  having  fiedlen  for  want  of  being 
insisted  in,  and  any  remarks  which  the  Sheriff  may  have  ordered  to  be 
entered  in  such  book  relative  to  any  such  cause ;  and  the  Sheriff-Clerk  shall 
further  keep  a  book  or  books  containing  a  register  or  registers  of  all  indor- 
Bations  of  decrees  and  warrants  issued  in  other  counties,  and  of  all  seques- 
trations, and  of  all  reports  of  all  poindings  and  sales  of  goods  and  effects 
under  sequestrations  or  poindings,  which  registers  shall  be  open  and  patent 
at  office  hours  to  all  concerned,  without  fee  ;  and  the  Sheriff-Clerk  shall 
make  up  a  roll  of  the  causes  to  be  tried  on  each  Court-day  under  this  Act, 
separate  from  the  roll  of  caxises  to  be  tried  under  the  said  recited  Acts,  and 
shall  cause  a  copy  thereof  to  be  exhibited  to  the  public  on  a  patent  part  of 
the  Court-house  at  least  one  hour  before  the  time  of  meeting  of  such  Court, 
and  which  shall  continue  there  during  the  time  the  Court  ^all  be  sitting  ; 
and  the  Sheriff-Clerk,  or  an  officer  of  Court,  shall  audibly  call  the  causes  in 
such  roll  in  their  order. 

16.  [Appraisement  and  tale  of  poinded  and  eequeetraied  tffeeU"] — The 
twentieth  section  of  the  first-recited  Act  and  relative  schedule  shall  be  held 
as  incorporated  in  the  present  Act :  Provided  always,  that  the  words 
**  poinding  and  sale "  in  said  section  and  relative  schedule  shall,  for  the 
purposes  of  this  Act,  be  read  and  construed  to  include  poindings  on  which 
no  sale  has  followed,  as  well  as  poindings  which  have  been  followed  by 
sale  of  the  poinded  goods  and  effects. 

17.  [Decrees,  <^c.,  not  svhject  to  review,  except  cls  hereby  provided.] — No 
interlocutor,  judgment,  order,  or  decree  pronounced  under  the  authority 
of  this  Act  shall  be  subject  to  reduction,  advocation,  suspension,  or  appeal^ 
or  any  other  form  of  review  or  stay  of  diligence,  except  as  herein  provided, 
on  any  ground  whatever. 

18.  [Fees  to  he  taken."] — The  following  and  no  other  or  higher  fees  or 
dues  of  consignation  shall  be  allowed  to  be  taken  for  any  matters  done  in 
any  cause  raised  under  the  authority  of  this  Act  (except  the  fees  of  short- 
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hand  writers,  or  of  witnesses,  or  of  reporters  or  commissioners  appointed 
by  the  Sheriff  under  the  eighth  section  hereof,  which  the  Sheriff  is  hereby 
empowered  to  fix  and  decern  .for  as  he  shall  think  just,  and  except  also  the 
expenses  incurred  in  any  appeal  to  the  Court  of  Session,  which  shall  be 
taxed  and  decerned  for  in  common  form) : — 

Sheriffi^Cl&rJ^s  Feu. 

Summons,  including  precept  of  arrestment,  Two  shillings. 

Each  copy  for  service.  Sixpence. 

Entering  in  procedure  book.  Sixpence. 

Warrant  to  cite  witnesses  and  havers,  One  shilling. 

Certificate  loosing  arrestment.  One  shilling. 

Bond  of  caution,  One  shilling  and  sixpence. 

Second  diligence  against  witnesses  and  havers,  One  shilling. 

Decree,  including  extract,  if  demanded,  One  shilling. 

Hearing  after  decree  in  absence.  One  rfiilling  and  sixpence. 

Indorsation  of  decree  or  warrant,  and  entering  in  book.  One  shilling. 

Beceiving  report  of  sequestration  or  poinding,  and  entering  in  book,  One 

shilling. 
Beceiving  report  of  sale  under  sequestration  or  poinding,  and  entering  in 

book.  One  shilling  and  sixpence. 
Transmitting  process  on  appeal  to  Sheriff,  Sixpence. 
Intimating  judgment  of  Sheriff  to  each  pursuer  or  defender,  Sixpence. 
Transmitting  process  on  appeal  to  the  Court  of  Session,  Sixpence. 

Offiwi^s  Feei^  indtiding  Assiitants  or  Witnesiu. 

Citation  of  a  party,  or  intimation  of  counter  claim  and  execution,  One 
shilling  and  sixpence. 

Citation  of  a  witness  or  haver,  and  execution,  Ninepence. 

Charging  on  decree,  and  returning  execution  of  charge,  One  shilling  and 
sixpence. 

Arrestment  and  returning  execution  thereof,  One  shilling  and  six** 
pence. 

Intimation  of  loosing  arrestment,  and  execution  thereof,  One  shilling 
and  sixpence. 

Poinding,  inventory,  and  report,  including  fee  to  appraisers  serving  copy 
and  execution,  Ten  shillings. 

Sale  and  report.  Ten  shillings. 

Officer's  travelling  expenses,  for  each  complete  mile  from  the  Cross  or 
Tron,  or  other  usual  place  of  measurement  in  the  town  or  place 
where  the  Court  is  held,  where  there  is  any  such,  or,  if  there  be 
none  such,  then  from  the  Court-house  of  such  town  or  place  to  the 
place  of  execution  or  service,  the  distance  travelled  in  returning 
after  execution  of  the  duty  not  to  be  reckoned,  Eightpence. 

Assistants,  each,  per  mile,  in  the  same  manneri  Fourpence. 
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Oriif'iFee. 

For  calling  each  cause,  One  penny,  payable  when  sununoni  ifisned. 

JPtoeuratar'i  Fea^  appUcahU  to  Punuef^s  or  Dtfender'i  Procurator, 

I. — Conduct  of  Caiue, 

1.  On  decree  in  absence  (absolvitor  or  condemnator)  and  procuring 

extract  thereof. 
(1.)  Where  the  sum  concluded  for  (ezcluaiye  of  expenses  and  dues 

of  extract)  does  not  exceed  twenty-five  pounds, — Seven 

shillings  and  sixpence. 
(2.)  Where  the  sum  concluded  for  (exclusive  of  expenses  and 

dues    of    extract)    exceeds    twenty-five    pounds,  —  Ten 

shillings. 

2.  On  decree  or  judgment  in  a  contested  cause  (whether  the  same  shall 

have  been  appealed  to  the  Sheriff  or  not),  and  procuring  extract 
thereof. 
(1.)  Where  the  sum  concluded  for  (exclusive  of  expenses  and  dues 

of  extract)  exceeds  twelve  pounds  and  does  not  exceed 

twenty  pounds, — Thirty  shillings. 
(2.)  Where  the  sum  concluded  for  (exclusive  as  aforesaid)  exceeds 

twenty  pounds  and  does  not  exceed  thirty  pounds, — Forty 

shillings. 
(3.)  Where  the    sum    concluded  for    (exclusive   as    aforesaid) 

exceeds  thirty  pounds  and  does  not  exceed  forty  pounds, — 

Sixty  shillings. 
(4.)  Where  the  sum  concluded  for  (exclusive  as  aforesaid)  exceeds 

forty  pounds  and  does  not  exceed  fifty  pounds, — Eighty 

shillings. 

3.  For  decree  in  absence  or  in  foro  in  an  action  of  forthcoming,  seques- 

tration, or  multiplepoinding,  same  as  in  an  ordinary  action. 
-  The  above  fees  shall  be  exclusive  of  postages  and  actual  outlays,  but 
shall  include  the  whole  sum  exigible,  whether  as  between  party  and 
party  or  between  client  and  agent,  for  taking  instructions  to  prosecute  or 
defend  the  action,  instructing  officers  to  cite  parties  or  witnesses,  or  to 
arrest  on  the  dependence,  revising  summons  and  citations  and  executions, 
precognoscing  witnesses,  attending  proofs  and  debates,  writing  and  signing 
appeals,  correspondence,  and  generally  doing  everything  requisite  for 
commencing  and  carrying  on  the  action  or  the  defence,  until  final  judgment 
or  decree  in  the  Sheriff  Court 

II. — Execution  of  Diligence 
1.  Where  poinding  or  imprisonment  has  followed  on  the  decree,  or  where 
a  sale  has  followed  on  a  decree  of  sequestration,  including  instructing 
officer  to  arrest,  charge,  poind,  sell,  or  imprison,  revising  his  execu- 
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tions  and  reports,  correspondence,  receiving  payment  of  sums  in 
decree,  and  handing  same  over  to  creditor : 
(1.)  Where  the  amonnt  decerned  for  (exclusive  of  expenses  and 
dues  of  extract)  does  not  exceed  twenty-five  x)onnds,  three 
per  centum  on  the  amount  decerned  for ;  but  no  fee  to  be 
less  than  nine  shillings. 
(2.)  Where  the  amount  decerned  for  (exclusive  of  expenses  and  dues 
of  extract)  exceeds  twenty-five  pounds,  two  per  centum 
on  the  amount  decerned  for;  but  no  fee  to  be  less  than 
fifteen  shillings. 
2.  Wbere  neither  poinding  nor  sale  nor  imprisonment  has  followed,  one- 
half  of  the  above,  both  with  respect  to  the  TnATimnm  and  Tninimnni 
fees :  Provided  always,  that  where  any  cause  shall  have  been  con- 
ducted, under  the  fourth  section  hereof  partly  by  a  solicitor-at-law, 
and  partly  by  a  writer  to  the  signet  or  solicitor  before  the  supreme 
Courts,  the  Sheriff  shalL  determine  what  portion  of  said  fees  shall  be 
payable  to  each  of  the  agents  or  procurators  who  shall  have  been  so 
engaged  in  the  cause,  and  the  Sheriff's  determination  shall  be  final. 

19.  [Table  of  fees  to  he  printed  and  huTig  up,] — ^An  exact  copy  of  the 
immediately  preceding  section  of  this  Act  shall  be  at  all  times  hung  up 
in  every  Sheriff-Clerk's  office  and  in  every  Sheriff  Court  place  during  the 
holding  of  any  Court  for  the  trial  of  causes  under  the  authority  of  this  Act ; 
and  any  Sheriff-Clerk  at  any  time  omitting  to  have  such  copy  hung  up  in 
his  office  or  in  the  Sheriff  Court  place  as  aforesaid,  or  not  causing  ^e  roll 
of  causes  each  Court-day  to  be  publicly  exhibited,  or  not  causing  the  number 
and  names  of  the  parties  in  such  roll  to  be  called  in  their  order  as  aforesaid, 
except  with  leave  of  the  Sheriff,  upon  cause  shown  in  open  Court,  shall  be 
liable  in  a  penalty  not  exceeding  forty  shillings,  to  be  recovered  at  the 
instance  of  any  person  who  shall  prosecute  for  the  same,  and  to  be  disposed 
of  as  the  Sheriff  shall  direct :  Provided  always,  that  the  Sheriff-Clerk  shall 
be  bound  to  account  for  the  fees  drawn  by  him  under  the  authority  of  this 
Act  in  the  same  manner  as  he  is  now  by  law  bound  to  account  for  the  fees 
drawn  by  him  under  the  authority  of  the  first-recited  Act,  but  no  further 
or  otherwise. 

20.  [Ckmrt  of  Session  to  revise  table  of  fees,] — ^The  Court  of  Session  in 
Scodand  shall  be  and  is  hereby  authorised  and  empowered,  after  due  inquiry, 
by  Act  or  by  Acts  of  Sederunt,  from  time  to  time  to  make  such  alterations 
by  way  of  increase  or  decrease  as  to  said  Court  shall  seem  needful  on  the 
fees  and  dues  hereby  authorised  to  be  taken,  or  to  frame  a  new  table  or 
tables  of  fees  and  dues  that  shall  be  allowed  to  be  taken  for  matters  done 
in  contested  causes  raised  under  the  authority  of  this  Act,  in  place  of  the 
fees  and  dues  hereinbefore  specified  ;  and  when  any  such  alterations  or  any 
such  new  table  shall  be  made,  all  the  provisions  herein  contained  relative 
to  the  fees  specified  in  section  eighteen  hereof,  shall  be  applicable  to  such 
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altered  fees  or  duea^  or  such  new  table  of  fees  and  dnea ;  and  the  said  Court 
shall  have  like  powers  to  regulate  the  fees  payable  in  appeals  under  this 
Act  in  the  Court  of  Session. 

21.  [IrUiTpretation  of  term$J\ — In  aU  cases  in  this  Act>  or  in  the  schedules 
hereto  annexed,  the  word  *<  Sheriff"  shall  be  held  to  include  Sheriff-Depute 
and  Steward-Depute  and  Sheriff-Substitute  and  Steward-Substitute;  the 
words  ^  Sheriff-Substitute "  to  include  Steward-Substitute ;  the  words 
^  Sheriff  Court "  to  include  and  apply  to  the  Court  of  the  Sheriff  or  Steward 
or  their  Substitutes ;  the  words  ^  Sheriff-Clerk"  to  include  Steward-Clerk 
and  Depute  Sheriff-Clerk  and  Depute  Steward-Clerk ;  the  word  "  shire  "  or 
«  coun^  *  to  include  stewartry  ;  the  word  **  sheriffdom  "  to  include  and  be 
included  in  the  words  **  shire,  county,  or  stewartry ;"  the  word  ''  person  " 
to  extend  to  a  partnership,  body  politic,  corporate,  or  collegiate,  as  weU  as 
an  individual ;  the  word  ^  procurator"  to  include  a  writer  to  the  signet  or 
solicitor  before  the  supreme  Courts  entitled  to  act  as  agent  under  the  pro- 
visions of  the  fourth  section  of  this  Act :  Provided  always,  that  those  words 
and  expressions  occurring  in  this  clause  to  which  more  than  one  meaning  is 
attached  shall  not  have  the  different  meanings  given  to  them  by  this  clause 
in  those  cases  in  which  there  is  anything  in  the  subject  or  context  repugnant 
to  such  construction. 

22.  [Act  net  to  affect  recited  ActsJl — ^Nothing  contained  in  this  Act  shall  in 
any  way  affect  the  provisions  of  the  recited  Acts  or  either  of  them  in  regard 
to  any  proceedings  which  before  the  passing  of  this  Act  might  competently 
take  place  under  them. 
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PART    V. 

SUCCESSION. 


CHAPTER  L— HERITABLE  SUCCESSION. 

31  &  32  Vict,  c  101.— An  ACT  to  Consolidate  the  Statutes 
relating  to  the  Constitution  and  Completion  of  Titles  to 
Heritable  Property  in  Scotland,  and  to  make  certain 
Changes  in  the  Law  of  Scotland  relating  to  Heritable 
Rights.— 31st  July,  1868. 

1.  [8hoH  tUU.}— This  Act  may  be  cited  for  all  putpoBes  as  "  The  Titlea 
to  Land  Consolidation  (Scotland)  Act,  1868." 

27.  [Servieet  to  proceed  by  petition  to  the  Sheriff.'] — From  and  after  the 
commencement  of  this  Act  it  shall  not  be  competent  to  issue  brieves  from 
Chancery  for  the  service  of  heirs,  or  for  any  person  to  obtain  himself  served 
heir  by  virtue  of  any  such  brieve,  or  otherwise  than  according  to  the  pro- 
visions of  this  Act ;  and  every  person  desirous  of  being  served  heir  to  a 
person  deceased,  whether  in  general  or  in  special^  and  in  whatsoever 
character,  and  whether  the  lands  which  belong  to  such  person  deceased 
were  held  by  burgage  tenure,  or  were  not  held  by  burgage  tenure,  shall 
present  a  petition  of  service  to  the  Sheriff  in  manner  hereinafter  set 
forth. 

28.  [Petition  to  hepreeented  toihe  Sheriff  of  the  county  or  toihe  Sheriff  of 
C^umceryJ} — In  every  case  in  which  a  general  service  only  is  intended  to  be 
carried  through,  such  petition  shall  be  presented  to  the  Sheriff  of  the  county 
within  which  the  deceased  had  at  the  time  of  his  death  his  ordinary  or  prin- 
cipal domicOe,  or,  in  the  option  of  the  petitioner,  to  the  Sheriff  of  Chancery, 
and  if  the  deceased  had  at  the  time  of  his  death  no  domicile  withhi 
Scotland,  then  in  every  such  case  to  the  Sheriff  of  Chancery ;  and  in  every 
case  in  which  a  special  service  is  intended  to  be  carried  through,  such 
petition  shall  be  presented  to  the  Sheriff  within  whose  jurisdiction  the 
lands  or  the  burgh  containing  the  lands  in  which  the  deceased  person  died 

3  F 


802  8IX0CBBSI0N.  [A 

krt  Test  and  aeifled  are  ritnated,  or,  in  the  option  of  tlie  petitioner,  to  the 
Sheriff  of  Chanceiy,  and  in  the  event  of  the  landa  being  dtoated  in  more 
counties  than  one,  or  in  more  borghs  than  one,  if  such  bnighs  are  in  diffe- 
rent counties,  then  in  every  such  case  to  the  Sheriff  of  Chancery. 

29.  [Nature  and  /orm  of  jMtttum.] — ^Every  petition  for  service  shall  be 
snbscribed  by  the  petitioner,  or  by  a  mandatory  specially  authorised  for  the 
puipose,  and  shall  be  in  the  form,  or  as  nearly  as  may  be  in  the  form,  of 
one  or  other  of  the  Schedules  (P)  and  (Q)  hereunto  annexed,  and  shall, 
under  the  exceptions  after-mentioned,  set  forth  the  particulars  which, 
according  to  the  law  and  practice  existing  prior  to  the  fifteenth  d&y  of 
November  one  thousand  eight  hundred  and  fortyHseven,  had  been  in  use  to 
be  set  forth  with  reference  to  a  service  sought  to  be  carried  through  in  any 
claim  presented  to  a  jury  simmioned  imder  a  brieve  of  inquest,  and  shall 
pray  the  Sheriff  to  serve  the  petitioner  accordingly  :  Provided  always,  that 
it  shall  not  be  necessary  in  such  petition  to  set  forth  in  any  case  the  value 
of  the  lands  either  according  to  new  or  old  extent,  or  Uie  valued  rent 
thereof  or  of  whom  the  lands  are  held,  or  by  what  service  or  tenure  they 
are  held,  or  in  whose  hands  the  same  have  been  since  the  death  of  the 
ancestor,  or  whether  or  how  long  the  same  have  been  in  non-entry,  or  that 
the  petitioner  is  of  lawful  age,  or  that  the  ancestor  died  at  the  faith  and 
peace  of  the  Sovereign,  but  that  in  setting  forth  the  death  of  the  ancestor 
there  shall  also  be  set  forth  the  date  at  or  about  which  the  said  death  took 
place,  and  in  cases  of  general  service,  except  as  hereinafter  provided,  the 
«ounty  or  place  in  which  the  deceased  at  the  time  of  his  death  had  his 
ordinary  or  principal  domicile,  and  that  in  every  case  in  which  the  peti- 
tioner claims  to  be  served  heir  of  provision,  or  of  taillie  and  provision, 
whether  in  general  or  special,  the  de^  or  deeds  under  which  he  so  claims 
■shall  be  distinctly  specified. 

30.  [Servieei  not  to  proceed  tiU  publication  be  madeJ] — ^When  any  petition 
of  service  shall  be  presented  to  the  Sheriff  of  any  county  the  service  shall 
not  proceed  until  publication  shall  be  made  in  such  county,  nor  imtil  the 
Sheriff-Clerk  of  the  county  shall  have  received  from  the  Sheriff-Clerk  of 
Chancery  official  notice  that  publication  has  been  made  edictally  in  Edin- 
•burgh  j'  and  when  suck  petition  shall  be  presented  to  the  Sheriff  of  Chancery 
the  service  shall  not  proceed  until  publication  shall  have  been  made  edic- 
tally in  Edinburgh,  nor  tmtil  the  Sheriff-Clerk  of  Chancery  shall  have 
received  official  notice  that  publication  has  been  made  in  the  county  of 
the  domicile  of  the  party  deceased,  when  such  domicile  was  within  Scot- 
'landf  or  the  county  or  counties  in  which  the  lands  are  situated,  as  the  case 
may  be  ;  and  the  edictal  publication  in  Edinburgh  shall  be  at  the  office  of 
the  keeper  of  edictal  citations  in  the  General  Register  Office,  and  in  the 
same  mode  and  form  as  in  edictal  citations ;  and  in  the  county  of  the 
domicile,  and  in  the  county  or  counties  where  the  lands  are  situated,  by 
affixing  on  the  doors  of  the  Court-house,  or  in  some  conspicuous  place  of 
the  Court  or  of  the  office  of  the  Sheriff-Clerk  of  the  county,  as  the  Sheriff 
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may  direct,  a  short  abstract  of  the  petition,  and  there  shall  be  no  further 
publication ;  and  the  form  of  such  abstract,  and  the  mode  or  form  of  the 
official  notice  of  such  publications,  shaU  be  those  fixed  and  declared  by 
the  Court  of  Session,  by  Act  of  Sederunt,  in  virtue  of  the  powers  herein- 
after mentioned. 

31.  [Caveats  to  he  received.'] — ^The  Sheriff-Clerk  shall  be  bound  to 
receive  any  caveat  against  any  petition  of  service  to  be  presented  to  him, 
and  on  the  receipt  of  the  petition  of  service  referred  to  in  the  caveat,  or  of 
any  official  notice  of  any  such  petition  which  may  be  communicated  to 
sach  Sheriff-Clerk,  such  Sheri£f-Clerk  shall  within  twenty-four  hours  there- 
after write  and  put  into  the  post-office  a  notice  of  such  petition,  addressed 
either  to  the  agent  by  whom  or  to  the  person  on  whose  behalf  the  caveat 
is  entered  as  may  be  desired  in  such  caveat,  and  according  to  the  name 
and  address  which  shall  be  stated  in  such  caveat,  the  Sheriff-Clerk  receiv- 
ing therefor  a  fee  for  his  own  use  of  such  amount  as  shall  be  fixed  by  Act 
^Sederunt «  aforesaid. 

32.  [Petition  of  eerviceto  he  equvoalenJt  to  a  brieve  and  claim.'] — ^A  petition 
of  service  so  presented  shall,  after  expiration  of  the  period  hereinafter 
mentioned,  be  equivalent  to  and  have  the  full  legal  effect  of  a  brieve  of 
service  duly  executed,  and  of  a  claim  duly  presented  to  the  inquest, 
according  to  the  law  and  practice  existing  prior  to  the  fifteenth  day  of 
NovemheTy  one  thousand  eight  hundred  and  forty-seven  ;  and  every  petition 
of  service,  without  further  publication  than  is  herein  provided  and  has 
been  or  may  be  directed  by  Act  of  Sedemnt,  shall  be  held  as  duly 
published  to  all  parties  interested,  and  the  decree  to  follow  upon  such 
petition  shall  not  be  questionable  or  reducible  upon  the  ground  of  omission 
or  inaccuracy  in  the  observance  by  any  officer  or  official  person  of  any 
of  the  forms  or  proceedings  herein  prescribed,  or  which  have  been  or 
shall  be  prescribed  by  Act  of  Sederunt  made  in  relation  to  petitions  of 
service. 

33.  [Procedure  hefore  the  Sheriffs  and  ike  effect  of  hie  pLdgmenJt!]'-lTi 
regard  to  all  petitions  of  service  presented  to  the  Sheriff  of  Chancery  or  to 
the  Sheriff  of  a  county  respectively  where  the  deceased  died  in  Scotland^ 
no  evidence  shall  be  led  and  no  decree  pronounced  thereon  by  such  Sheriff 
until  after  the  lapse  of  fifteen  days  from  the  date  of  the  latest  publication, 
or  where  publication  is  to  be  made  in  Orkney  or  SheHand^  or  the  petition 
is  presented  to  the  Sheriff  of  Orhney  or  Shetland^  until  after  the  lapse  of 
twenty  days  from  such  date ;  and  in  regard  to  all  petitions  of  service  to 
be  presented  to  the  Sheriff  of  Chancery  where  the  deceased  died  abroad, 
no  evidence  shall  be  taken  and  no  decree  pronounced  thereon  by  him 
until  after  the  lapse  of  thirty  days  from  such  date  ;  and  it  shall  be  lawfuli 
after  the  lapse  of  the  times  respectively  above  mentioned,  to  the  Sheriff  to 
whom  such  petition  of  service  shall  have  been  presented,  by  himself,  or  by 
the  provost  or  any  of  the  bailies  of  any  city  or  royal  or  parliamentary 
burgh,  or  by  any  Justice  of  the  Peace  for  any  part  of  the  United  Kingdom 
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wherever  sncli  Justice  of  the  Peace  may  happen  to  be  for  the  time,  whether 
within  the  United  Kingdom  or  abroad,  or  by  any  notary-public,  all  of 
whom  are  hereby  authorised  to  act  as  commissioners  of  such  Sheriff  with- 
out special  appointment^  or  by  any  commissioner  whom  such-  Sheriff  may 
appoint,  to  receive  all  competent  evidence,  documentary  and  parole,  and 
any  parole  evidence  so  received  shall  be  taken  down  in  writing  according 
to  the  practice  in  the  Sheriff  Courts  of  Scotland  existing  prior  to  tilie  first 
day  of  November,  one  thousand  eight  hundred  and  fifty-three,  and  a  full 
and  complete  inventory  of  the  documents  produced  shall  be  made  out, 
and  shaU  be  certified  by  the  Sheriff  or  his  commissioner  aforesaid  ;  and  on 
considering  the  said  evidence  the  Sheriff  shall,  without  the  aid  of  a  jury, 
pronounce  decree,  serving  the  petitioner  in  terms  of  the  petition,  in  whcde 
or  in  part,  or  rdusing  to  serve  the  said  petitioner,  and  dismissing  the 
petition,  in  whole  or  in  part,  as  shall  be  just ;  and  the  said  decree  shall  be 
equivalent  to  and  have  the  full  legal  effect  of  the  verdict  of  the  jury  under 
the  brieve  of  inquest  according  to  the  law  and  practice  existing  prior  to  the 
said  fifteenth  day  of  November^  one  thousand  eight  hundred  and  forty-eevexL 

34.  [Com  where  domidle  of  party  is  unknowtL] — ^Where  a  general 
service  only  is  intended  to  be  carried  through  by  an  heir  it  shall  not  be 
necessary,  if  the  deceased  died  upwards  of  ten  years  prior  to  the  date  of 
presenting  the  petition  for  general  service  as  heir  to  him,  to  state  or  prove 
the  county  within  which  the  deceased  had  his  ordinary  or  principal  domicile 
at  the  time  of  his  death,  or  that  such  domicile  was  furth  of  SeoUand,' 
but  in  such  cases  it  shall  be  sufficient  (so  far  as  regards  the  domicile  of 
the  deceased)  for  the  heir  to  state  in  his  petition,  and  if  required  in  the 
Court  of  service  to  make  oath,  that  he  is  unable  to  prove  at  what  place  the 
deceased  had  his  ordinary  or  principal  domicile  at  the  time  of  his  death  : 
Provided  always,  that  in  every  such  case  and  in  every  case  of  general 
service  where  it  is  doubtful  in  what  county  the  deceased  had  his  ordinary 
or  principal  domicile,  the  petition  for  general  service  as  heir  to  the 
deceased  shall  be  dealt  with,  and  all  relative  procedure  shall  be  r^roiated 
in  or  as  nearly  as  may  be  in  the  same  manner  as  if  it  had  been  proved 
that  the  deceased  had  at  the  time  of  his  death  his  ordinary  or  principal 
domicile  furth  of  Scotland. 

35.  [Competing  petition  may  be  preeentedj  and  Sheriffs  after  recsUfimg 
widenccy  gi^e  judgment] — It  shall  be  lawful  to  any  person  who  may  con- 
ceive that  he  has  alright  to  be  served  preferable  to  that  of  the  perMn 
petitioning  the  Sheriff  as  aforesaid,  also  to  present  a  petition  of  service  to 
the  Sheriff  in  manner  and  to  the  effect  aforesaid,  and  the  same  shall  be 
proceeded  with  in  manner  hereinbefore  directed ;  and  it  shall  be  lawful 
to  the  Sheriff,  if  he  shall  see  cause,  at  any  time  before  pronouncing  decree 
in  the  first  petition,  to  sist  procedure  on  the  first  petition  in  the  meantime, 
or  to  conjoin  the  said  petitions,  and  thereafter  to  proceed  to  receive  evid- 
ence in  manner  hereinbefore  directed,  allowing  each  of  the  parties  not  only 
a  proof  .in  chief  with  reference  to  his  own  claim,  but  a  conjunct  probatiom 
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with  reference  to  the  claims  of  sach  other  parties  ;  and  the  Sheriff  shall, 
after  receiving  the  evidence,  pronounce  decree  on  the  said  petitions, 
serving  or  refusing  to  serve  as  may  be  just,  and  shall  at  the  same  time 
dispose  of  the  matter  of  expenses  ;  and  when  the  aceonnts  thereof  shall  be 
audited  and  taxed  in  manner  after  provided,  such  Sheriff  shall  decern  for 
the  same. 

36.  [Becording  and  eastract  of  judgmenl]  —  On  the  application  of  the 
petitioner  in  whose  favour  a  decree  shall  have  been  pronounced  by  the 
Sheriff,  the  Sheriff-Clerk  shall  forthwith  transmit  to  the  office  of  the 
Director  of  Chancery  the  petition  on  which  such  decree  was  pronounced, 
tc^ther  with  such  decree,  the  proof  taken  down  in  writing  as  aforesaid, 
and  the  inventories  of  written  documents  made  up  and  certified  as  afore- 
said, and  also  all  other  parts  or  steps  of  the  pix>ce8s,  excepting  any 
original  documents  or  extracts  of  recorded  writs  produced  therewith, 
which,  after  decree  is  pronounced,  shall  be  returned  on  demand  to  the 
parties  producing  the  same ;  and  on  the  proceedings  being  so  transmitted 
to  Chancery,  such  decree  shall  be  recorded  by  the  Director  of  Chancery, 
or  his  depute,  in  the  manner  and  form  directed  or  approved  of,  or  to  be 
directed  or  approved  of  from  time  to  time  by  the  Lord  Clerk  Register ; 
and  on  such  decree  being  so  recorded,  the  Director  of  Chancery,  or  his  depute, 
shall  prepare  an  authenticated  extract  thereof,  and  where  such  decree  shall 
have  been  pronounced  by  the  Sheriff  of  Chancery,  shall  deliver  such 
extract  to  the  party  or  his  agent,  and  in  all  other  cases  shall  transmit  such 
extract  without  delay,  and  without  charge  or  expense  against  the  party  in 
respect  of  the  transmission  and  retransmission,  to  the  Sheriff-Clerk  of  the 
coimty  to  be  by  him  delivered  to  the  party  or  his  agent  in  the  Sheriff 
Court ;  and  such  proceedings  and  decree  shall,  both  prior  and  subsequent 
to  the  said  transmission,  be  at  all  times  patent  and  open  to  inspection  in 
the  office  of  the  Sheriff-Clerk  and  of  the  Director  of  Chancery  respectively; 
and  certified  copies  shall  be  given  to  any  party  demanding  the  same,  on 
payment  of  such  fees  as  shall  be  fixed  by  Act  of  Sederunt  as  aforesaid ;  and 
in  cases  where  an  heir  is  served  to  an  ancestor  in  several  separate  lands  or 
estates  under  the  same  petition,  it  shall  be  competent  for  such  heir  to  obtain 
separate  extract  decrees  imder  the  said  petition  applicable  to  one  or  more  of 
such  parcels  of  lands  or  separate  estates,  provided  a  prayer  to  that  effect  is 
inserted  in  the  petition  for  service. 

37.  [The  extract  decree  to  be  equivaUnt  to  an  extract  retowr.] — The  decree  of 
service  so  recorded  and  extracted  shall  have  the  full  legal  effect  of  a  service 
duly  retoured  to  Chancery,  and  shall  be  equivalent  to  the  retour  of  a 
service  under  the  brieve  of  inquest  according  to  the  law  and  practice 
existing  prior  to  the  fifteenth  day  of  November^  one  thousand  eight  hundred 
and  forty-seven ;  and  the  extract  of  such  decree,  or  any  second  or  later 
extract  thereof^  under  the  hand  of  the  proper  officer  entitled  to  make  such 
extracts  for  the  time,  shall  be  equivalent  to  and  have  the  full  legal  effect 
of  the  certified  extract  of  the  retour  formerly  in  use  according  to  the  law 
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and  practice  ezifting  prior  to  the  aaid  fifteenth  day  of  Navembtr^  one 
thonaand  eight  hundred  and  forty-eeven ;  and  the  decree  of  aerrice  so 
recorded  and  extracted  ahall  not  be  liable  to  challenge,  nor  be  aet  aside, 
except  by  a  prooeaa  of  redaction  to  be  brought  before  the  Court  of  SeesioiL 
aa  heretofore  in  use  with  regard  to  serricea  duly  retoured  to  Chancery. 

38.  [Tranamimon  of  rteordi.} 

39.  [CUffii  of  (Sumemy  to  be  reimuneraUd  for  ktq^ing  rtgider^  Sc^  6y  Aet 
of  Sederunt.} 

40.  [No  pereon  efMled  to  oppoee  a  eerviee  who  could  not  appear  cigaiinet  a 
hruve  of  inqiueL'] — No  person  ahall  be  entitled  to  appear  and  oppoee  a 
service  proceeding  before  the  Sheriff  in  terma  of  this  Act  who  ootdd  not 
competently  appear  and  oppoee  anch  service  if  the  same  were  proceeding 
under  the  brieve  of  inquest  according  to  the  law  and  practice  ATiRting 
prior  to  the  fifteenth  day  of  November^  one  thousand  eight  hundred  and 
forty-seven ;  and  all  objections  shall  be  presented  in  writing,  and  shall 
forthwith  be  disposed  of  in  a  summary  manner  by  the  Sheriff,  but  without 
prejudice  to  the  Sheriff,  if  he  see  cause,  allowing  parties  to  be  heard  vivd 
voce  thereon. 

41.  [Appeal  for  jury  trial.'] — In  all  cases  in  which  competing  petitions 
presented  to  the  Sheriff  in  terms  of  the  last-recited  Act  or  of  this  Act 
have  been  or  shall  be  conjoined  as  aforesaid,  or  in  which  any  person  has 
competently  appeared  or  shall  competently  appear  to  oppose  any  petition 
of  service  presented  to  the  Sheriff  in  terms  of  the  said  recited  Act  or  of 
this  Act,  it  shall  be  competent  to  any  of  the  parties,  at  any  time  before 
proof  is  begun  to  be  taken  by  the  Sheriff  in  manner  before  provided,  to 
remove  the  proceedings  to  the  Court  of  Session,  by  a  note  of  appeal  in  or 
as  nearly  as  may  be  in  the  form  of  a  note  of  appeal  under  the  **  Court  of 
Session  Act,  1868,"  which  note  of  appeal  shall  be  proceeded  with  in  like 
manner  witii  notes  of  appeal  presented  with  a  view  to  jury  trial  against 
judgments  of  the  Sheriff  Courts  of  Scotland^  and  such  judgment  shall  be 
pronounced  on  the  said  note  of  appeal  as  shall  be  just ;  and  in  the  event 
of  it  appearing  proper  that  the  cause  should  be  tried  by  a  jury,  the  same 
shall  be  tried  according  to  the  law  and  practice  in  trials  by  jury  of  causes 
in  the  Court  of  Session,  and  the  jury  shall  be  chosen  and  summoned  in 
like  manner  as  on  such  trials ;  and  the  verdict  to  be  returned  by  the  jury 
shall  be  equally  final  and  conclusive  with  the  verdicts  returned  in  trials 
by  jury  in  the  said  Court,  but  with  all  and  the  like  remedies  by  bill  of 
exceptions,  motion  for  new  trial,  or  otherwise,  competent  in  regard  to  such 
verdicts  :  Provided  always,  that  in  every  case  in  which  the  jury  shall  find 
a  verdict,  or  in  which  the  Court  shall  pronounce  a  judgment  in  favour  of 
a  party  petitioning  to  be  served,  the  Court  shall,  at  the  same  time  with 
applying  such  verdict,  or  pronouncing  such  judgment,  remit  to  the  Sheriff 
from  whom  the  cause  was  appealed,  or  before  whom  such  petitions  or 
petition  would  have  depended  if  the  same  had  not  been  advocated  or 
appealed  before  the  commencement  of  this  Act,  with  instructions  to  pro- 
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noonce  a  decree  aemng  the  said  party  in  terms  of  this  Act,  which  decree 
may  thereafter  be  extracted,  and  the  extract  thereof  recorded  and  given  out 
in  manner  and  to  the  effect  before  provided. 

42.  [Whw€  Shwiff  rtfu8€$  to  $$rv6  petitioner^  Jkc,  judgment  may  he 
retnewed."] — In  every  case  in  which  the  Sheriff,  acting  under  the  said  Act 
of  the  Tenth  and  Eleventh  of  Her  Mi^esty  Queen  Victoria,  chapter  forty- 
seven,  or  under  this  Act,  has  pronounced  or  shall  pronounce  a  decree  refus- 
ing to  serve  a  petitioner,  or  dismiHRmg  his  petition,  or  repelling  the  objection 
of  an  opposing  party,  it  shall  be  lawful  to  bring  the  said  decree  under 
review  of  the  Court  of  Seasion  by  a  note  of  appeal,  in  or  as  nearly  as  may 
be  in  the  form  of  a  note  of  appeal  under  the  **  Court  of  Session  Act,  1868 '' : 
Provided  always,  that  such  note  shall  be  presented  within  fifteen,  or,  where 
the  proceedings  have  been  taken  in  the  Courts  of  Orkney  or  Shetland^  twenty 
days  firom  the  date  of  the  said  judgment ;  and  that  where  the  decree  has 
been  pronounced  after  opposition  duly  entered  or  in  competition,  such  note 
shall  be  intimated  to  the  opposite  party,  and  such  note  shall  be  proceeded 
with  in  like  manner  with  notes  of  appeal  against  final  judgments  of  the 
Sheriff  Courts ;  and  it  shall  be  competent  to  the  Court  of  Session,  if  it  shfdl 
appear  necessary  for  the  right  determination  of  the  cause,  to  allow  further 
or  additional  evidence  to  be  taken  in  any  way  or  form  in  which  evidence 
may  be  competently  taken  in  ordinary  civil  causes  depending  before  the 
said  Courts  or  to  appoint  the  cause,  or  special  issues  therein,  to  be  tried  by 
a  jury,  and  such  jury  trial  shall  proceed  in  the  same  manner  and  to  the  like 
effect  and  with  all  and  the  like  remedies  as  are  before  provided,  and  such 
judgment  shall  be  pronounced  on  such  note  of  appeal  as  shall  be  just :  Pro- 
vided always,  that  in  every  case  in  which  the  Sheriff  has  refused  to  serve 
but  in  which  the  Court  of  Session  shall  determine  that  the  party  ought  to 
be  served,  a  remit  shall  be  made  to  the  Sheriff  from  whom  such  petition  has 
been  or  shall  be  appealed,  or  before  whom  the  same,  if  not  advocated  or 
appealed  before  the  commencement  of  this  Act,  would  have  depended,  with 
instructions  to  pronounce  a  decree  serving  the  said  party  in  terms  of  this 
Act,  which  decree  may  be  thereafter  recorded  and  extracted  in  manner  and 
to  the  effect  before  provided  :  Provided  also,  that  nothing  herein  contained 
shall  prejudice  the  right  of  any  person  whose  petition  of  service  shall  be 
refused  without  any  opposing  or  competing  party  having  appeared  and  been 
heard  on  the  merits  of  the  competition,  to  present  a  new  petition  at  any 
time  thereafter,  on  the  right  of  either  party  in  any  of  the  proceedings 
authorised  in  the  Court  of  the  Sheriff,  by  this  Act  or  the  said  Act  of  the 
Tenth  and  Eleventh  of  Her  Majesty,  chapter  forty-seven,  to  bring  under 
challenge  whatever  decree  may  have  been  or  may  be  pronounced  therein 
by  process,  of  reduction  before  the  Court  of  Session  on  any  competent 
ground. 

43.  [Procedure  when  a  decree  of  eerviee  ie  brought  under  reduction.  Effect 
of  the  decree  of  reductionJ] — In  every  case  in  which  a  process  of  reduction  of 
any  decree  of  service  pronounced  by  any  Sheriff  acting  under  the  said  last- 
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Act  or  tluB  Act  hsB  been  or  iliaU  be  brought  before  the  Court  of 
it  ahaU  be  competent  to  the  said  Oonrti  if  it  shall  appear  neeeBsarf 
for  the  right  determination  of  the  cauae,  either  to  allow  further  or  additional 
evidence  to  be  taken  in  any  iray  or  form  in  which  evidence  may  be  compe- 
tently taken  in  ordinary  civil  canaet  depending  before  the  aaid  Courts  or  to 
appoint  the  caoae,  or  special  iasnes  therein,  to  be  tried  by  a  jury  ;  and  such 
jury  trial  shell  proceed  in  the  same  manner,  and  to  the  like  effect,  and  with 
all  and  the  like  remedies  as  are  before  provided  in  regard  to  jury  trials 
under  notes  of  appeal,  and  such  judgment  shall  be  pronounced  in  l^e  said 
process  as  shall  be  just :  Provided  always,  that  wherever  the  decree  of  the 
Sheriff  brought  under  reduction  has  proceeded  on  competing  petitions  con- 
joined as  aforesaid,  and  the  Court  of  Session  shall  determine  that  a  different 
perMm  shall  be  served  horn  the  person  preferred  by  the  Sheriff,  a  remit 
shall  be  made  to  the  Sheriff  acting  under  this  Act  before  whom  the  said 
competing  petitions  depended,  or  to  the  Sheriff  before  whom  the  same  would 
have  depended  if  the  said  decree  had  not  been  pronounced  before  the 
commencement  of  this  Act,  with  instructions  to  pronounce  a  decree  serving 
such  different  person  in  terms  of  this  Act,  which  decree  may  be  thereafter 
recorded,  and  an  extract  thereof  given  out  in  manner  and  to  the  effect  above 
provided ;  and  in  any  case  of  reduction  of  a  service  the  judgment  shall, 
unless  and  until  reversed  by  the  House  of  Lords  on  appeal,  be  conclusive, 
as  between  the  parties  to  the  suit,  against  the  party  whose  service  is  reduced, 
and  shall  have  the  same  effect  as  if  the  action  had  contained  a  conclusion  of 
declarator  that  the  party  served  was  not  entitied  to  be  served  in  the  char- 
acter claimed,  and  judgment  had  been  pronoimced  in  terms  of  that  con- 
clusion. 

44  [Form*  and  effect  of  procedure  in  (Ke  Court  of  Semon."] — ^All  pro- 
ceedings authorised  by  the  present  Act  to  be  taken  in  the  Court  of  Session 
in  reference  to  appeals  from  the  Sheriff,  or  to  reduction  of  decrees  of  ser- 
vice shall  commence  and  be  carried  on  in  the  same  manner  with  proceed- 
ings of  the  same  description  in  ordinary  civil  causes  ;  and  all  judgments  to 
be  pronounced  by  the  Court  of  Session  in  such  proceedings  in  terms  of  this 
Act,  or  in  the  corresponding  proceedings  in  terms  of  the  said  last-recited 
Act)  shall  be  equally  final  and  conclusive  as  the  judgments  pronoimced  by 
the  said  Court  in  ordinary  civil  causes,  and  shall  not  be  liable  to  review  by 
reduction  or  otherwise,  save  and  except  to  such  extent  and  effect  as  judg- 
ments by  the  said  Court  in  ordinary  civil  causes  are  so  liable  :  Provided 
always  that  it  shall  be  competent  to  appeal  against  the  said  judgments  to 
the  House  of  Lords  in  like  manner  as  against  judgments  of  the  Court  in 
ordinary  civil  causes  aforesaid. 

45.  [''  Court  of  Seenon  Act,  1868,"  to  apply  to  appeah  and  redudione^  Sc, 
under  tki$  Act,}— The  whole  provisions  of  the  "  Courtof  Session  Act,  1868,* 
shall,  in  so  far  as  possible,  apply  to  notes  of  appeal  and  processes  of  reduc- 
tion under  this  Act,  and  to  sJl  advocations  from  the  Sheriff  and  to  all  pro- 
cesses of  reduction  of  decrees  of  service  in  dependence  in  the  Court  of 
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Session  at  the  commencemeixt  of  this  Act,  and  to  all  advocations  which 
maj  after  the  commencement  of  this  Act  come  before  the  Inner  House  of 
the  Court  of  Session  hj  report  or  reclaiming  note  from  anj  Lord  Ordinary ; 
provided  always,  that  the  advocations  depending  before  the  Onter  House 
of  said  Court  at  the  commencement  of  this  Act  shall  be  disposed  of  in  the 
Outer  House  according  to  the  law  and  practice  existing  prior  to  the  com- 
mencement of  the  said  ''  Court  of  Session  Act,  1868." 

46.  [A  decree  of  tpeeial  service,  heMee  operating  ai  a  reUmTf  shaU  have  the 
operaiion  and  effect  of  a  diepoeitum  from  the  deceased  to  his  heirs  and 
assiffnees"]. 

47.  [A  special  service  not  to  infer  a  general  representation^  eOher  active  or 
passive}. 

48.  [Petitioner  for  special  service  may  petition  for  general  serviced] — In  any 
petition  for  special  service,  in  whatever  character,  it  shall  be  competent  for 
the  petitioner  to  pray  for  general  service  in  the  same  character  as  that  in 
which  special  service  is  sought,  and  decree  may  be  pronounced  in  terms  of 
such  prayer  as  well  as  for  special  service  ;  and  no  further  notice  or  publica- 
tion of  the  petition  shall  in  such  case  be  necessary  than  is  hereby  required 
for  such  petition  of  special  service. 

49.  [A  general  service  may  be  applied  for  and  obtained  to  a  limited  effect 
by  anneodng  a  spedficaHon,  and  it  shaU  infer  only  a  limited  passive  represen- 
tation,]— It  shfiJl  be  lawful  for  any  person  presenting  a  petition  for  general 
service  to  a  deceased  person  to  state  in  such  petition,  in  the  form  or  as 
nearly  as  may  be  in  the  form  No.  1  of  Schedule  (R)  hereunto  annexed, 
that  he  desires  the  effect  thereof  to  be  limited  to  certain  lands  which 
belonged  to  the  deceased,  and  which  shaU  be  embraced  in  a  particular 
specification  thereof,  to  be  annexed  to  such  petition  for  general  service, 
which  specification  shall  be  in  the  form  or  as  nearly  as  may  be  in  the  form 
No.  2  of  the  said  Schedule  (R),  and  shall  be  subscribed  by  the  petitioner  or 
his  mandatory  ;  and  in  preparing  an  abstract  of  such  petition  for  insertion 
in  the  minute  book  of  the  Court  in  which  it  shall  be  presented,  and  for 
publication,  it  shall  be  described  as  a  petition  for  general  service  with 
specification  annexed  ;  and  the  Sheriff  to  whom  such  petition  for  general 
service  with  specification  annexed  shall  be  presented  shall,  in  pronouncing 
decree  of  service  on  such  petition,  make  reference  to  the  specification 
annexed  thereto,  and  shaU  limit  such  decree  of  service  to  the  lands 
described  in  the  said  specification,  and  the  effect  of  such  decree  shaU 
accordingly  be  taken  and  held  in  law  to  be  so  limited ;  and  a  copy  of 
such  specification  shall  be  embodied  in  the  extract  of  the  said  decree,  and 
recorded  as  part  thereof;  and  every  such  decree  of  general  service, 
obtained  in  virtue  of  the  said  last-recited  Act  or  of  this  Act,  with  specifica- 
tion annexed,  shaU  infer  only  a  limited  passive  representation  of  the 
deceased ;  and  the  person  thereby  served  as  heir  shaU  be  liable  in  respect 
of  such  service  for  the  deceased's  debts  and  deeds  only  to  the  extent  or 
value  of  the  lands  contained  in  the  relative  specification. 
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60.  [JwriidieUan  ttf  iK$  8her{f  of  €%cmemy.'-Th»  Sheriff  of  Ghaiioeiy 
appointed  or  to  be  appointed  in  virtue  of  this  Act  shall  have  and  posBew 
such  and  the  like  authority  and  jurisdiction  to  entertain,  try,  and  abjudicate, 
but  in  the  manner  prescribed  aud  directed  by  this  Act,  all  questions  of  end 
relating  to  the  service  of  heirs,  as  the  Sheriff  of  Chancery  appointed  in 
virtue  of  the  said  recited  Act  Tenth  and  Eleventh  of  the  reign  of  her  pre- 
sent Majesty,  chapter  forty-seven,  or  any  Sheriff  or  Judge  Ordinaiy,  now 
has  and  possesses  in  any  case  competent  before  such  Sheriff  or  Judge 
Ordinary,  or  in  any  case  now  or  formerly  competent  before  the  Sheriff  of 
JBdinbwrgh  acting  on  special  commission ;  and  such  Sheriff  of  Chanoeiy 
shall  hold  hie  Court  in  any  Court-room  within  the  Parliament  or  new 
Session-house  of  Edinbwrgh  which  has  been  or  may  be  assigned  by  the  Lords 
of  Session  for  that  purpose,  or  in  any  other  place  which  may  be  so  assigned. 

61.  [Pottw  to  the  Court  ofSeaion  U>pa$$  Aeti  of  SederutUJ]^ 
6SL  [Affpointment  of  SufHff  of  ChanctryJ] 

63.  [AgetUi  may  pradue  brfore  Surif  Oourte.] — It  shall  be  lawful  and 
competent  for  agents  qualified  to  practise  before  the  Court  of  Session  or 
before  any  Sheriff  Court,  to  practise  before  the  Sheriff  of  Chancery  as  well 
as  in  the  ordinary  Sheriff  Courts  in  petition  of  service. 

64.  [Salartei  ofShmiffof  Cha/Mwy  and  Smiff-CUrk  of  Cftoncsry.] 

66.  \8(da/ry  to  h€  regviaUd  by  t^  (yommitnonen  of  the  Trwtury  on 
iKMancy.] 

66.  [Compemation  already  awarded  not  to  he  n^ededl 

67.  [CompeneoHon  to  be  paidJ] 

68.  [ProvUiona  as  to  depending  petitione  for  eervice.Jf 


SCHEDULES  referred  to  iu  the  foregoing  Act. 

SCHEDULE  (P). 
Form  of  Petition  of  General  Service, 

Unto  the  Honourable  the  Sheriff  of  [epedfy  the  county^  or  say, "  of 
Chancery  "],  the  petition  of  ^  B  [here  name  and  deeign  the  peHtioner^ 

Humbly  sheweth, 

That  the  late  C  D  [here  name  and  design  the  ancestor  to  whom  service  is 
sought]  died  on  or  about  the  day  of  ,  and  had  at  the 

time  of  his  death  his  ordinary  or  principal  domicile  in  the  county  of 

,  [or  furth  of  Scotland,  as  the  ease  may  be.  In  eases  where 
the  deceased  died  upwards  of  ten  years  before  the  date  of  the  peiUionf  and  the 
petitioner  cannot  oMertain  the  plau  of  the  domicile,  say,  that  the  late  C  D 

*By  §  162,  the  Acta  of  Sederunt  t    Petitions    depending    under   the 

passed  under  the  previous  Service  of  former  Act  are  to  be  taken  up  and 

Heirs  Act  (1847)  are  kept  in  force  until  carried  on  as  if  they  had  been  pre- 

the  Court  of  Session  shall  pass  others.  sented  under  this  AoL 
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(here  nanu  and  degtgn  iJu  ancestor  to  vihom  serviu  %8  iotigJU)  died  on  or  about 
the  day  of  i  but  the  petitioner  is  unable  to  prove 

at  what  place  the  deceased  had  his  ordinaiy  or  principal  domicile  at  the 
time  of  his  death.] 

That  the  petitioner  is  the  eldest  son  [or  state  what  other  relationship  or 
dummter  of  heir  the  petiiioner  bears']  and  nearest  lawful  heir  in  general  of 
the  said  C  D.  [If  the  service  is  as  heir  ofprovisiony  say,  that  the  petitioner 
is  the  eldest  son  (or  state  uhat  other  reUUionship  or  character  of  heir  the 
petitioner  hears)  and  nearest  lawful  heir  of  provision  in  general  of  the  said 
C  D  under  and  by  virtue  of  a  deed  {specify  the  deed  of  provision)  executed 
by  E  Ff  dated  the  day  of  ,  or  othervrise  describe  the 

deed  so  as  to  clearly  identify  ity  or,  if  the  service  is  as  hevr  of  ta/Hssie,  say 
that  the  petitioner  Ib  the  eldest  son  {or  state  what  other  relationship,  4tc, 
the  petitioner  bears)  and  nearest  and  lawful  heir  of  tailzie  and  provision 
in  general  of  the  said  C  D,  under  and  by  virtue  of  a  diq>osition  and 
deed  of  entaU  granted  by  E  F,  dated  the  day  of  , 

and  recorded  in  the  Register  of  Tailzies  the  day  of  , 

whereby  the  said  E  F  conveyed  the  lands  of  M  to  and  in  favour  ofJK 
(here  set  forth  the  destination,  or  sitch  part  thereof  as  may  be  deemed  necessary, 
or  say,  and  the  other  heirs  therein  mentioned  ;  but  always  with  and  under 
the  conditions,  provisions,  and  prohibitory,  irritant,  and  resolutive  clauses 
or  clause  authorising  registration  in  the  Register  of  Tailzies,  as  the  com  may 
be)  contained  in  the  said  recorded  deed  of  entaO,  and  here  referred  to  as  at 
length  set  forth  therein.] 

May  it  therefore  please  your  Lordship  to  serve  the  petitioner  nearest 
and  lawful  heir  in  general  to  the  said  C  D  [or  whatever  other 
character  of  heir  is  sotight  to  be  established  here  set  it  forth,] 

According  to  justice,  &c. 

[Signed  by  the  petitioner  or  his  mandatory.] 


SCHEDULE  (Q). 
Form  of  Fetition  of  Speoicd  Service. 

Unto  the  Honourable  the  Sheriif  of  [specify  the  county,  or  say  "of 
Chancery  "],  the  petition  ot  A  B  [here  name  and  design  the  petitioner"], 

Humbly  sheweth, 

That  the  late  C  D  [here  nomje  and  design  the  ancestor]  died  on  or  about 
the  day  of  [staJte  the  month  and  the  year  at  full 

length],  last  vest  and  seised  in  [here  describe  or  refer  as  in  Schedule  (E)*  or 

*  SCHEDULE  (E).  turn  of  the  lands  as  contained  in  the 

Cause  of  nference  to  Particular   De-      <^^  f*^/»  """^j^  mme  of  the  county, 
-  sertpHon  contained  in  a  prior  Deed.  and,  in  Oe  case  of  lands  held  by  burgage 

tenure,  the  name  of  the  burgh  and  county 

[Afier  giving  tome  leading  name  or      in  which  the  kinds  lie,  add]  being  the 

names  or  eome  other  distinctive  descrip^      lands    [or   subjects]    particularly   de* 
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SduduU  (G^  to  th€  landi  with  referm^  to  wkuk  tiU  terviu  u  aov^]  con- 
form to  diBpoeition  [or  oUur  deed  or  eonve^fonce]  dated  the 
day  of  y  and  along  with  wamnt  of  registration  thereon,  on 

behalf  of  the  said  CD,  recorded  in  the  Regiaterof  Saiines 

(specify  regisUr)  on  ,  the  day  of  [or 

conform  to  disposition,  or  whatever  eUe  WEtf  the  deed  or  amveyafiM  on  whith 
the  aneestof^e  inf^ment  proeeeded,  here  epedfy  it^  dated  the  daj 

of  ,  and  to  instroment  of  sasine  following  thereon,  recorded  in 

the  Register  of  Sasines  {epedfy  regieter)  on  ,  the         day 

of  ,  or  otherwiee  epedfy  the  title  ofdeeeaeedae  recorded  in  the 

Begietar  of  8cuinee]j'  and  when  the  lande  are  held  under  a  deed  of  entail, 
here  ineert  the  eonditione,  Sc,  atfuU  length,  or  refer  to  them  in  or  ae  nearly 
ae  tna/y  he  in  the  form  of  Schedule  (0}t  or,  ifdenred,  refer  to  them  etefoUowt, 


scribed  in  the  [here  epeeifif  a  prior 
deed  or  inetrwneiU  containing  the  par- 
ticidar  deecription  of  the  lande  or  nci- 
Jeett]  recorded  [epedfg  Register  cf 
Satinet^  or  if  the  deed  or  inetrument  ae 
recorded  hae  been  prevUmdy  referred  to 
eag,  in  the  asid  deed  [or  instrument) 
recorded  as  aforesaid]  on  the 
day  of  ,  in  the  yesr 

*  [//  part  onlg  of  lande  ie  amveged, 
detcribe  eueh  part,  and  add,  being  part 
of  the  lands  particahtfly  descriiMd, 
Jtc;  or  thus,  being  the  lands  {or  sub- 
jects) as  partici£tf^ly  described,  dkc, 
with  the  exception  ot,  and  deeertbe  the 
part  excepted,] 

•  SCHEDULE  (G). 

Claute  of  rrference  to  Conveyance  con" 
taining  general  Deeignation  of  Lande, 

[After  giving  the  general  name  or 
namee  of  the  lande  and  the  name  of 
county,  or  hurgh  and  county,  ae  the  caee 
may  be,  add]  as  particularly  described 
in  the  disposition  [or  other  deed,  ae 
the  caee  may  be]  granted  by  C  D,  and 
bearing  date  [hire  ineert  date]  and  re- 
corded in  the  [specify  the  Regieter  of 
Satinee  on  the  day  of  in 

the  year  ,  and  in  which  the  lands 
hereby  conveyed  are  declared  to  be 
designed  and  known  by  the  said 
name  of  [here  ineert  name],  [or  "as 
particularly  described  in  the  instru- 
ment {epedfy  inetrument)  recorded, 
^c,  and  in  which  the  lands  hereby 
couveyed  are  declared,"  Ac.]  [if 
part  only  of  lande  ie  conveyed,  then 
follow  form  for  eimHar  caee  given  in 
Schedule  {£).] 


t  SCHEDULE  (C). 


Oiaust  qfr^erenee  to  Iketinatione  and 
Conditione  of  Sntail,  Ac, 

[After  ineerting  eueh  part  of  the 
deettnation  ae  may  be  thought  neeeeeary, 
add]  and  to  the  other  heirs  specified 
in  a  dispositioii  and  deed  of  entail 
[or  ae  the  eaee  may  be]  of  the  said 
lands  executed  by  the  deceased  B  P, 
dated  the  day  of  ,  in  the 

year  ,  and  recorded  in  the 

Register  of  Tsilsies  on  the  day 

of  ,  in  the  year  [or  in  the 

said  disposition  and  deed  of  entail 
dated  and  recorded  as  aforeiaid,  or  in 
a  deed  or  instrument  {epedfy  the  deed 
or  eonveuanee)]  recorded  [epedfy 
Register  o/Saeinee]  upon  the 
day  of  ,  in  the  year 

[And  after  ike  deeoripdtm  of  the 
lande  ineert]  but  always  with  and 
under  the  conditions,  providons, 
and  prohibitory,  irritant,  and  resolu- 
tive clauses  [or  clause  authorising 
registration  in  the  Rsgister  of 
Tailzies^  ae  the  eaee  may  be],  con- 
tained in  the  said  disposition  and 
deed  of  entsil,  dated  and  recorded  as 
aforesaid  [or  in  {specify  deed  or  eon- 
veyance)  recorded  m  {spedfy  Regieter 
of  Sadnes)  upon  the  day  of  , 

in  the  year  ]. 

[And  in  eubeequent  douses  in  vhieh 
it  ie  ueual  or  requieite  to  refer  again  to 
the  conditione  of  the  entail,  Ac.,  the 
reference  may  be  made  thue:]  but  always 
with  and  under  the  conditions,  provi- 
rions,  and  prohibitory,  irritant,  and 
resolutive  clauses  [or  danse  anthoris- 
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but  always  with  and  under  the  conditions,  proTisions,  and  prohibitory, 
irritant,  and  resolutive  clauses  [or  clause  authorising  registration  in  the 
Begister  of  Tailzies,  at  the  ease  may  be\  contained  in  a  deed  of  entail 
granted  hj  O  H  [here  name  and  design  the  granter\  dated  the  day 

of  ,  in  favour  otIK  [hare  tet  forth  the  deetinationj  or  euch 

part  thereof  m  may  he  dumed  neeettary,  or  My,  and  the  heirs  therein  speci- 
fied], and  which  conditions,  provisions,  and  prohibitory,  irritant,  and 
resolutive  clauses  [or  clause  authorising  registration  in  tihe  Register  of 
Tailzies,  a$  the  com  may  be"],  are  herein  referred  to  as  at  length  set  forth  in 
the  said  deed  of  entail,  which  is  recorded  in  the  Register  of  Tailzies  on 
the  day  of  [or  as  at  length  set  forth  in  the  above- 

mentioned  recorded  disposition  or  other  deed  or  conveyance  in  favour  of  the 
deceaeedf  or  ae  at  length  eet  forth  in  any  other  recorded  deed  or  conveyance. 
And  in  every  eaee  where  there  are  any  real  burdens^  conditions,  provisions,  or 
limitations  proper  to  be  inserted  or  referred  to,  insert  them  here,  or  refer  to 
them  in  or  as  nearly  as  may  he  in  the  form  of  Schedule  (D).]* 

That  the  petitioner  is  the  eldest  son  [or  staJte  whaJt  other  relationship  or 
character  the  petitioner  hears}  and  nearest  lawful  heir  in  special  of  the  said 
0  D  in  the  lands  and  others  foresaid.  [Jf  the  service  is  as  heir  of  pro" 
vision,  say,  that  the  petitioner  is  the  eldest  son  {or  state  what  other  rdation- 
ship  or  character  the  petitioner  hears)  and  nearest  lawful  heir  of  provision 
in  special  of  the  said  0  D  in  the  lands  and  others  foresaid,  under  and  by 
virtue  of  a  deed  [or  other  conveyance]  executed  by  B  F,  dated  [here  describe 
the  deed  or  conveyance  by  date^  or  otherwise  describe  it  so  as  clearly  to  identify 
itJ]  [A'nd  if  the  service  is  as  heir  of  entail,  say,  that  the  petitioner  is  the 
eldest  son  {or,  state  what  other  relationship  or  character  the  petitioner  hears), 
and  nearest  and  lawful  heir  of  tailzie  and  provision  in  special  of  the  said 
C  D  in  the  lands  and  others  foresaid  under  and  by  virtue  of  the  said  deed 
of  entail.] 

[Jf  it  is  wished  to  embrace  a  service  in  general  in  the  same  character  cu  thcU 
in  u^ich  special  service  is  sought,  say,  That  the  petitioner  is  likewise  heir  in 


ing  registration  In  the  Register  of 
Tailzies,  as  the  case  may  be]  before 
referred  to. 

•  SCHEDULE  (D), 

Clause  of  rrferenee  to  Real  Burdens, 
Conditions,  ^.,  in  Investiture. 

[After  the  description  of  the  lands, 
instead  of  inserting  the  burdens^  iee.,  at 
length,  these  may  be  rrferred  to  as 
foUows,  vis.:]  but  always  with  and 
under  the  reel  burdens,  conditions, 
provisions,  and  limitations  [or  such 
of  these  as  m(^f  amply  or  have  nference 
to  the  ease]  specinea  in  a  deed  [or 
instrument,  here  specify  ^  deed  or  ton- 
vtyance  in  vhith  the  ourdens,  Ae,,  were 


first  inserted,  or  any  subsequent  deed  or 
conveyance  in  whi^  they  are  inserted, 
forming  part  of  the  progress  of  the  titles 
tothelandt]  recorded  [specify Begister  of 
Sasines,  or,  if  the  deed  or  eonveuanee  as 
recorded  has  been  previously  referred  to, 
say,  in  the  said  deed  {or  instrument) 
recorded  as  aforesaid]  on  the 
day  of     ^      ,  in  the  year 

[And  in  subsequent  clauses  in  uhieh 
it  is  requisite  or  usual  to  refer  again  to 
the  burdens,  dx.,  the  reference  may  be 
made  thus:]  but  always  with  and  under 
the  real  burdens,  conditions,  proyisions, 
and  limitations  [or  such  of  these  as  may 
apply  or  have  rrferenee  to  the  case]  before 
referred  to. 
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general,  or  of  provision  in  genera^  or  of  tailiie  and  proTimon  in  general,  or 

afSkitrwM^  €u  the  etue  may  be,  of  the  said  G  D,} 

May  it  therefore  pleaae  your  Lardahip  to  serve  the  petitioner  netzest 
and  lawful  heir  [or  heir  of  provision,  or  heir  of  tailzie  and  pro> 
vision,  or  otkerwioe^  at  the  oaee  may  he\  in  special  of  the  said  deceased 
O  D  in  the  lands  and  others  above^  described  \wnd  uik&re  a  general 
eerviee  it  widteA,  add^  and  likewise  nearest  and  lawful  heir  (or 
heir  of  provision,  or  heir  of  tailzie  and  provision)  in  general  of 
the  said  CD^or  vihaUmr  dee  it  the  ekaraoter  of  heir  eougkt  to  be 
eetabluhed  here  eet  U  forth  cu  above'\.  And  tehere  the  eerviee  ie  of 
heir  oftaUsde  and  provieion,  eay  here^  but  always  with  and  under 
the  conditions,  provisions,  prohibitory,  irritant,  and  resolutive 
clauses  [or  clause  authorising  registration  in  the  register  of 
tailzies]  above  referred  to  [or  above  written] ;  and  where  there  are 
real  hwrdene^  Sc.j  eay,  but  always  with  and  under  the  real  burdens, 
^c,  above  referred  to  [or  above  written].  And  where  there  a/re 
eeveral  parcde  of  land  or  eq>arate  eetalee^  here  add,  if  duired,  and  to 
grant  warrant  to  the  Director  of  Chancery  to  issue  separate  extract 
decrees  applicable  to  one  or  more  of  such  parcels  of  land  or  separate 
estates. 

According  to  justice,  ^ 

[Signed  by  thepetiUoner  or  hie  mandatory.'] 


SCHEDULE  (E). 

Forme  for  a  General  Service  where  it  ie  to  be  UmMi  in  He  ejfiOe  by  a 

epeeifieaiion  annexed 

No.  1. 

The.  petition  will  be  in  the  form  of  Schedule  (P),  adding  at  the  don  of 
the  etatement  of  the  petitioner,  but  the  petitioner  desires  that  his  general 
service  shall  be  limited  to  the  contents  of  the  specification  annexed  ;  and 
adding  at  the  dou  of  the  prayer  of  petition,  but  under  limitation  as  afoze- 
eaid  to  the  contents  of  the  specification  annexed. 


No.  2. 

Specification  of  the  lands  and  other  heritages  which  belonged  to  the 
deceased  C  D  referred  to  in  the  petition  for  general  service  pre- 
sented to  the  Sheriff  of  ,hj  ABeA  heir  of 
in  general  to  the  said  deceased  C  D, 

[Here  ineeH  a  deeeription  of  (he  lande  and  other  heritagee  intended  to  be 
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included  in  ^  servicty  diitinffuUhing  each  wparaU  property  or  heritage  if 
there  are  more  Ihan  one,  by  a  eepa/raU  nwnher.'] 

[Signed  by  (he  petitioner  or  hie  mandatory,] 


ACT  OF  SEDERUNT  to  regulate  Publication  in  Services, 
and  the  Fees  of  Sheriff-Clerks  therein. — Edinburgh,  14th 
July,  1847. — [Made  permanent  by  Act  of  Sederunt,  17th 
November,  1849.] 

The  Lords  of  Council  and  Sessiony  in  pursuance  of  the  powers  vested  in 
them  by  the  Act  of  Parliament  passed  in  the  10th  and  11th  year  of  hex 
present  Majesty's  reign,  chapter  47,  intituled  *^  An  Act  to  amend  the  Law 
and  Practice  in  Scotland  as  to  the  Service  of  Heirs/'  declare, — 

L  That  the  abttraotfl  to  be  pablished  the  forms,  or  as  nearly  m  may  be  in 

in  regard  to  general  and  special  ser^  the  forma,  following,  according  to  the 

▼ices  before  the  Sheri&  of  comities  dzoomstanoes  of  the  case  : — 
and  the  Sheriff  of  Chancery,  ahaU  be  in 

1.  Abitra^A  of  Petition  for  General  Sermeej  when  preeented  to  the  Sheriff  of  a 

OourUy. 

Petition  for  general  service  to  the  Sheriff  of  [here  name  the  cfm'nly\  by 
A  B  [here  name  and  detign  ike  petUioneT\  as  [here  mention  the  relaUonehip 
and  character  ae  etated  in  the  petition]  in  general  to  the  deceased  C  D  [here 
name  and  deeign  the  deeeaeed],  whose  ordinary  or  principal  domicile  at  the 
period  of  his  death  was  in  the  said  county. 

Presented  on  the  [here  mention  the  date  ofpreeenting  the  petition], 

2.  Abetraet  of  a  Petition  for  Special  Service^  when  preeented  to  the  Sheriff  of  a 

County. 

Petition  for  special  service  to  the  Sheriff  [here  name  the  amnty],  hj  A  B 
[here  nanne  and  deeign  the  petitioner^  as  [^e  mention  the  rdationship  and 
character  ae  etated  in  the  petition]  in  special  to  the  deceased  C  D  [here  name 
and  aeeign  iht  deceaeed],  in  the  lands  of  [here  mention  the  general  designation 
or  leading  name,  and,  if  there  be  more  pa/rode  than  one,  the  leading  namee  of 
the  lands  deecrihed  in  the  petition]. 

Presented  on  the  [here  mention  the  date  ofpreeenting  the  petition], 

3.  Abstract  of  a  Petition  for  General  Service,  when  presented  to  the  Sheriff  of 

Chancery, 

Petition  for  general  service  to  the  Sheriff  of  Chancery  hj  A  B  [here  name 
and  design  the  petitiofier],  as  [here  mention  the  reUUionship  and  character  as 
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daUd  in  ih€  pdilion]  in  genezml  to  the  deceased  C  D  [Aert  nmme  and  duign 
tk4  dMMuad]  whoee  oidmaiy  or  prindpel  domicile^  at  the  period  of  his 
death  was  in  the  county  of  [htn  naau  U,  or  who  died  domiciled  forth  of 
Scotland]. 
Fk^sented  on  the  [h$r$mtnHon  th* dai4  ofprtmnting  the  pdittony 

4.  Ahgtraet  of  a  PotUionfor  S^fieial  8tfv%e$f  vihtn  preatUei  to  thk  Sheriff  of 

Chancory. 

Petition  for  special  service  to  the  Sheriff  of  Chancery  hj  AB  [hen  name 
and  deiign  the  petitioner],  as  [here  mention  the  relationMp  and  ehartuier  ae 
stated  in  the  petition]  in  special  to  the  deceased  C  D  [here  name  and  deeign 
the  deceased],  in  the  lands  of  [here  mention  the  general  designation  or  leading 
nasne,  and,  if  there  he  morepareels  than  one,  the  leading  namee  of  the  lande 
described  in  the  petition]  situate  in  the  county  of  [^e  name  it,orifin  more 
counties  than  one,  say,  in  the  counties  of  and  ]. 

Presented  on  the  [here  mention  the  date  of  presenting  the  petition], 

IL  That  in  making  ediotal  pabliea-  of  edieUd  citations,  which,  so  far  aa 

Hon  of  all  sarrioes,  an  abstract,  in  tha  regardi  the  pnipoiea  of  thia  flnaetmont, 

fonn  aboTO  prescribed,  as  saitable  to  shall  be  a  weekly  publication, 
the  case,  ihall  be  left  by  the  Sheriff-  III.  That  the  official  notices  of  pub- 

Clerk  of  Chancery  at  the  office  of  the  lication  ihall  be  required  and  given  by 

Keeper  of  the  Register  of  Edictal  Cita-  the  seTsral  Sheriff-Clerks,  whether  of 

tiona,  and  shall  be  entered  by  him  in  a  conntiee  or  of  Chancery,  in  the  follow- 

separate  book,  to  be  kept  by  him  for  ing  forms,  or  as  nearly  as  may  be  in 

that  parpoee,  and  shaU  be  printed  and  these  forms  : — 
published  weekly  in  the  printed  record 

1.  Ee^isitionfrom  the  Sheriff-Clerk  of  a  County  to  the  Sheriff-Clerh  cf 

Chancery. 

[Fhue  and  dcUe.] 

Snt, — I  request  you  to  publish  edictally  the  service  of  which  an  abstract 

is  subjoined,  and  to  send  me  immediate  notice  of  your  having  done  so. 

I  am,  &c. 

[SignMure  and  designaJbion.] 

[Here  copy  the  abstract,] 

2.  Answer  by  ihe  Sheriff-Clerk  of  Chancery  to  ihe  above, 

Edinbui^h,  UkiJU,]    , 

Snt, — I  have  received  your  requisition  of  the  [dote],  which  I  return, 
enclosed,  with  a  certificate  of  publication  annexed  to  it    I  am,  &c. 

[SignaJture  and  deeignaJtion.] 

3.  CerHficaJte  of  Putidcaticn  to  he  so  annexed  by  ihe  Sheriff-Clerk  of  Chancery, 

Edinburgh,  [Date.] 

I  hereby  certify  that  the  before-written  abstract  was  edictally  published 
by  me  this  day. 

[Signcitwe  and  designation,] 
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4.  Bequuition  from  the  Sheriff-CUrh  of  Chancery  to  the  Sheriff-Clerk  of 

a  CowUy. 

Edinburgli,  [Date.] 

Sir, — I  reqneet  you  to  pablish  in  jour  county  the  aervice  of  which  an 
abstract  is  subjoined,  and  to  send  me  immediate  notice  of  your  having  done 
so.    I  am;  &c 

[Signature  and  deeignation,} 
[Here  copy  the  abstract,] 


5.  Ansufer  hy  (he  Sheriff-Clerk  of  the  County  to  (he  above, 

[Place  and  date.] 
Sir, — I  have  received  your  requisition  of  the  [cio^],  which  I  return 
enclosed,  with  a  certificate  of  publication  annexed  to  it    I  am,  &c 

[Signature  and  designation,] 


0.  CertifUate  of  Publication  to  be  eo  annexed  by  the  Sheriff-Clerk  of  (he  County. 

[Place  and  date.] 
I  hereby  certify  that  the  before-written  abstract  was  duly  published  in 
this  county  by  me  this  day. 

[Signature  and  designation.] 


TV.  That  the  requisition  for  pub- 
lication above  prescribed  Bhall  be  made 
by  the  Sheriff-Clerk,  whether  of  a 
oonnty  or  off  chancery,  with  whom  the 
petition  for  servioe  has  been  lodged, 
without  delay  after  his  receiving  such 
petition,  in  a  poet-paid  letter ;  and  the 
publication  diall  be  made,  and  the 
prescribed  answer  to  such  requisition 
shall  be  returned,  likewise  in  a  post- 
paid letter  without  delay. 

V.  That  when  a  petition  of  service  is 
lodged  with  the  Sheriff-Clerk  of  any 
county  he  shall  receive  from  the  party 
presenting  the  same  the  fee  payable 
to  the  Sheriff-Cleric  of  Chancery  for 
the  edictal  publication  thereof,  and  shall, 
once  in  each  year,  at  a  period  and  in 
the  manner  to  be  appointed  under 
proper  authoriW,  make  due  aooounting 
to  the  ^eriff-dlerk  of  Chancery  there- 
for. And  when  a  petition  of  servioe 
shall  be  lodged  with  the  Sheriff-Clerk 
of  Chancery,  he  shall  receive  from  the 
party   presenting   the   same   the   fee 


payable  to  the  Sheriff-Clerk  of  the 
county  in  which  such  servioe  has  to  be 
published  for  such  publication  thereof, 
and  shall  once  in  each  year,  at  a  period 
and  in  the  manner  to  be  appointed 
under  proper  authority,  maJce  due 
aocounting  to  the  Sheriff-Clerk  of  such 
county  therefor. 

VI.  And  to  obviate  doubts  in  regard 
to  the  form  of  extracts  of  decrees  of 
general  service,  which,  in  terms  of  the 
25th  section  of  the  said  statute,  are 
limited  to  certain  lands  and  heritages 
embraced  in  a  particular  specification 
thereof  annexed  to  the  petition  for 
service,  it  is  declared  that  such  specifi- 
cation shall  be  signed  by  the  Sheriff- 
Clerk,  but  it  shall  not  be  necessary  that 
the  copy  thereof  to  be  embodied  in 
such  extracts  shall  be  so  signed. 

VII.  And  until  otherwise  ordered 
by  Act  of  Sederunt,  the  following  fees 
shall  be  exigible  by  Sheriff-Clerln  for 
the  business  done  under  the  foresaid 
Act  of  Parliament. 

30 
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TABLE  OF  FEES. 

Fiu  to  ht  paid  tn  ikt  Office  of  Chancery, 

For  extracting  decrees  of  Bervice  (including  recording),  eadi 

sheet  of  said  extract,  or  part  of  a  sheets  of  300  words, 
For  certified  copies  of  proceedings  in  services,  when  required 

by  the  party,  each  sheet,  or  part  of  a  sheet,  of  300  words. 
For  inspection  of  each  book  of  record,  having  a  corresponding 

index  of  reference,       ..... 
For  inspection  of  the  proceedings  in  a  service,  . 
For  searches  in  the  indices  in  the  books  of  record  :— 
(1.)  For  any  period  not  exceeding  one  year,  a  fee  of 
(2.)  For  any  period  of  from  one  year  to  ten- years  inclusive, 

a  fee  of  ....  . 

(3.)  For  any  longer  period, .... 
For  transmitting  the  proceedings  in  a  service  on  the  warrant 

of  the  Court  of  Session,  .... 

For  each  attendance  to  exhibit  a  book  or  books  of  record,  where 
the  same  may  be  lawfully  required,  a  fee  of  . 

Ftw  to  he  paid  to  the  Sheriff-Clerk  of  Char^eery,  and  jSftert^- 

Clerks  of  Couniiee, 

Fee  to  be  received  on  presenting  the  petition,  whether  of 
general  or  special  service,  whereof  one-half  to  be  retained 
by  the  Sheriff-Clerk  receiving  it,  and  the  other  half  accounted 
for  by  him  to  the  Sheriff-Clerk  who  assists  in  the  publication 
of  the  petition,  and  to  cover  correspondence,  framing  of 
extracts,  publication,  and  postages,     .... 

In  General  Servicee. 

For  attending  at  service,  and  framing  and  recording  minutes,  . 
In  litigated  cases,  the  clerk  or  assistant-clerk  to  be  paid  for 

writing  the  proof,  at  the  rate,  per  sheet  of  300  words,  of 
For  general  trouble  connected  with  the  service, 
For  writing  decree  of  service,      ..... 

In  Special  Services. 

For  framing  and  recording  minutes  (including  attendance  at  the 
service) — 
For  the  first  sheet,  of  300  words,     .... 
Every  following  sheet,         ..... 
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*  Baised  to  8b.  6d.  by  Act  of  Sede- 
runt, 17th  November,  1849.  In  each 
service    carried    through    before    the 
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the  same  Act  of  Sederunt) 
of  28. 


{under 
gets  a  fiM 
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FoT.general  trouble  connected  with  the  service,  ,  .     ;£0  15    0 

For  writing  decree  of  service, 0    6    0 

In  litigated  cases,  the  clerk  or  assistant-clerk  to  be  paid  for 
writing  the  proof^  at  the  rate,  per  sheet  of  300  words,  of  .  0  0  6 
Note. — In  all  cases,  the  additional  procedure  occurring  when 
the  service  is  opposed,  to  be  paid  for  by  the  parties  according  to 
the  rates  chargeable  by  the  respective  Sheriff-Clerks  in  ordinary 
business ;  and  in  the  case  of  the  Sheriff-Clerk  of  Chancery,  accord- 
ing to  the  rates  chargeable  by  the  Sheriff-Clerk  of  Edinburgh, 
as  regulated  by  the  Act  1  &  2  Vict  cap.  119. 

Caveats, 

For  each  caveat  (to  be  effectual  for  one  year),  the  Sheriff-Clerk 
to  receive  for  his  own  use,  in  all  cases,  .  .  .026 


37^  &  38  Vict  c.  94. — ^An  ACT  to  amend  the  law  relating  to 
Land  Rights  and  Conveyancing,  and  to  facilitate  the 
Transfer  of  Land  in  Scotland. — 13th  August,  1874. 

9.  [EgtaUs  to  vest  in  heirs  iffithout  service,} — ^A  personal  right  to  every 
estate  in  land  descendable  to  heirs  shall,  without  service  or  other  proced- 
iire,  vest  or  be  held  to  have  vested  in  the  heir  entitled  to  succeed  hereto, 
by  survivance  of  the  person  to  whom  he  is  entitled  to  succeed,  whether 
such  person  shall  have  died  before  or  after  the  commencement  of  this  Act, 
provided  the  heir  shall  be  alive  at  the  date  of  the  commencement  of  this 
Act,  if  such  person  shall  have  died  before  that  date,  and  such  personal  right 
shall,  subject  to  the  provisions  of  this  Act,  be  of  the  like  nature  and  be 
attended  with  the  like  consequences,  and  be  transmissible  in  the  same 
manner  as  a  personal  right  to  land  under  an  unfeudaLised  conveyance, 
according  to  the  existing  law  and  practice. 

10.  [Completion  of  title  when  deceased  heir  not  served.] — ^A  title  of  an  heir 
to,  or  disponee  of,  a  proprietor  of  any  lands  who  was  neither  infeft  nor 
served,  but  vested  only  with  a  personal  right  to  such  lands,  by  virtue  of  this 
Act,  or  of  any  person  acquiring  right  from  such  heir  or  disponee,  may  be 
made  up-in  like  manner  as  if  the  person  making  up  a  title  had  hdd  a  dis- 
position from  the  proprietor  last  infeft  in  the  lands  in  favour  of  his  imme- 
diate successor  therein,  and  a  disposition  and  assignation  from  each  heir  or 
disponee,  if  any,  intervening  between  such  immediate  successor  and  the 
person  so  making  up  a  title  in  favour  of  his  immediate  successor  therein  ; 
and  such  title  may  be  made  up  in  manner  following,  viz.  : — 

The  heir  or  disponee  or  other  successor  making  up  such  title  shall  present 
to  the  Sheriff  of  Chancery,  or  to  the  Sheriff  of  the  county  where  the  lands 
are  situated,  a  petition  which  may  embrace  several  separate  lands  or  estates. 
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and  may  be  in  the  form  of  Schedule  (£)  hereto  annexed,  or  as  nearlj  in  that 
form  as  the  circumstances  in  each  particular  case  will  permit,  setting  foitik 
the  name  of  the  proprietor  last  infeft^  a  description  of  the  lands,  or  a  valid 
reference  thereto,  and  the  names  and,  so  far  as  known,  the  designationB  of 
every  proprietor  having  only  a  personal  right  therein,  whether  by  succes^on, 
bequest,  gift,  or  conveyance,  who  has  intervened  between  the  proprietor 
last  infeft  and  the  petitioner,  and  also  setting  forth  the  petitionei^s  own 
right  to  the  said  lands ;  and  on  the  decree  pronounced  on  said  petition  find- 
ing the  facts  therein  set  forth  proved,  and  that  the  petitioner  is  entitled  to 
be  infeft  in  the  said  lands,  being  extracted  in  one  or  several  extracts^  and  on 
such  extract  decree  or  decrees,  as  the  case  may  be,  being  recorded  in  the 
appropriate  register  of  sasines,  the  petitioner  sh^  be  held  to  be  duly  infefl 
in  the  said  lands  contained  in  the  extract  or  extracts  so  recorded. 

[Petition  to  be  proceeded  with  as  if  it  were  a  petition  for  special  jcrvioe.}— 
Such  petition  shall  be  presented,  published,  and  carried  through  in  all 
respects  as  if  the  same  were  a  petition  for  special  service  under  the  now 
existing  law  ;  and  the  extract  decree  or  decrees  on  such  petition,  as  tiie  case 
may  be,  shall  be  equivalent  to  a  decree  of  special  service,  and  when  dnlj 
recorded  as  aforesaid  in  the  appropriate  register  of  sasines,  shall  have  the 
same  effect  as  regards  the  lands  therein  contained  as  an  extract  decree  of 
special  service  duly  recorded  under  the  now  existing  law. 

11.  [Error  in  character  in  which  heir  entered  not  to  affect  entry.]— Not- 
withstanding any  existing  law  or  practice  it  shall  be  no  objection  to  any 
precept  or  writ  from  Chancery  or  of  clare  constaiy  or  to  any  decree  of  service 
whether  general  or  special,  or  to  any  writ  of  acknowledgment,  whether 
obtained  before  or  after  the  commencement  of  this  Act,  or  to  any  other 
decree,  or  to  any  petition,  that  the  character  in  which  an  heir  is  or  msj 
have  been  entitled  to  succeed  is  erroneously  stated  therein. ;  provided  such 
heir  was  in  truth  entitled  to  succeed  as  heir  to  the  lands  specified  in  the 
precept,  writ,  deqree,  or  petition. 


SCHEDULE  (E). 

Form  of  Petition  for  completing  a  title  to  lands  where  a  Proprietor  or  Piv- 
prietors  having  ofdy  a  Personal  Bight  have  intervened  between  the  Pro- 
prietor last  infeft  and  the  Petitioner, 

Unto  the  Honourable  the  Sheriff  of  [specify  the  county^  or  say  "of 
Chancery"]. 

The  Petition  of  il  J5  of  G. 

Humbly  sheweth, 

That  the  late  G  DofG  died  last  vest  and  seised  in  all  and  whole  [cfeaerdi 
or  refer  to  the  lands  as  the  same  are  described  or  referred  to  in  the  reeordsi 
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deed  or  iiidrwnMni  infawmr  of  the  penon  who  woe  kut  veet  and  teieed  in  (he 
landSf  or  refer  to  them  <u  described  in  eome  other  recorded  deed  or  inetr%unen£^ 
conform  to  inatmment  of  sasine  [or  other  recorded  deed  or  imtrument,  ae  the 
case  may  be"],  recorded  in  the  [epecify  the  BsgieUr  of  Satinee  and  date  of 
recording^  and  where  there  are  any  real  bwrdens^  coTidUions^  or  qwdificationet 
here  rptdfy  or  refer  to  themj  or  where  the  lands  are  held  under  entaU,  here 
specify  the  conditions  of  the  entail,  or  refer  to  them  as  contained  in  the  entaiU  as 
recorded  in  the  Begistcr  of  Tailzies,  or  if  it  is  not  so  recorded,  in  the  entail  or 
other  deed  or  instrument  recorded  in  the  Register  of  Sasines,"] 

Or,  that  M  N  of  Y  was  last  vest  and  Beised  in  all  and  whole  [describe  or 
refer  and  specify  title  and  date  of  recording,  Ac  as  abofxi}.  That  the  said  M  N 
by  dispodtion  dated  [specify  date"]  conveyed  the  said  lands  to  0  Dot  Q, 
That  the  said  C  D  died  never  having  been  infeft  in  the  said  lands. 

That  E  F,  eldest  son  of  the  said  C  D[or  otherwise  as  the  case  may  be\  is  his 
heir  in  the  said  lands,  but  has  only  a  personal  right  thereta 

That  the  said  E  F,  by  disposition  dated  [specify  date\  conveyed  the  said 
lands  to  the  petitioner. 

Or,  that  upon  the  death  of  the  said  0  1>  he  was  succeeded  by  £  J*,  his 
eldest  son  [or  otherwise  as  the  case  may  be'\,  as  his  heir  in  the  said  lands.  That 
the  said  E  F  died  unserved  and  uninfeft  [or  that  the  said  E  F  expede  a 
special  service  as  heir  of  the  said  C  D],  conform  to  decree  of  the  Sheriff  of 
Chancery  [or  as  the  ease  may  be]  in  his  favour  as  heir  foresaid,  dated  [insert 
date],  but  died  without  being  infeft  thereon,  or,  that  the  said  E  F  expede  a 
general  service  as  heir  of  the  said  C  I),  conform  to  decree  [specify  the  decree"^ 
but  made  up  no  further  title. 

Or  otherwise  specify  the  nature  of  the  right  in  the  person  of  E  F. 

That  the  said  E  F  disponed  the  said  lands  or  conveyed  his  whole  estate 
heritable  and  moveable,  to  G  H,  conform  to  [describe  title  by  name  and  date, 
and  where  there  are  any  real  burdens,  conditions  or  qualifications,  specify  or 
refer  to  them"^ 

That  the  said  0  B.  also  died,  having  only  a  personal  right  to  the  said 
lands,  and  was  succeeded  by  his  eldest  son  K  L,hiB  nearest  and  lawful  heir 
in  the  said  lands  [or  otherwise  (u  the  case  may  be}, 

That  the  said  K  L  died  unserved,  and  having  only  a  personal  righjt  to 
the  said  lands  [if  the  petitioner  is  his  heir,  say],  and  was  succeeded  by  the 
petitioner  the  said  A  B,}nB  eldest  son  [or  otherwise  as  the  ease  may  be\  and 
nearest  and  lawful  heir  in  the  said  lands  [or  when  thepetitiotier  is  a  dispones 
or  has  otherwise  acqiUred  right  from  K  L,  say],  That  the  said  K  L  disponed 
the  said  lands  [or  conv^ed  his  whole  estate,  heritable  and  moveable]  [or 
otherwise,  as  the  case  may  be\  to  the  petitioner  the  said  A  B,  conform  to 
disposition,  or  general  disposition  [or  otherwise,  <u  the  ccLse  may  be],  dated 
[specify  date]  granted  in  his  favour  by  the  said  K  L,  who  died  unserved 
and  having  only  a  personal  right  to  the  said  lands ;  wnd  if  the  deed  be  gra/nUd 
under  any  real  burden,  or  condition,  or  quaiUflcaMon,  add]  but  always  under 
the  real  burden,  &c  ;  [and  if  the  deed  be  granted  in  trusit  or  for  specific  pur^ 
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po$$$f  add\  bat  alwaye  in  tnut  or  for  the  useB,  enda,  and  pniposes  mentioned 
in  the  said  general  disposition  [or  oUurvnm  m  tk€  cam  may  he^ 

Maj  it  therefore  please  your  Loidship  to  find  the  fSacts  above  set  forth 
pioved,  and  that  the  petitioner  is  entitled  to  procure  himself  infelt  in 
the  foresaid  lands,  in  terms  of  ^The  Conveyancing  (Scotland)  Act, 
1874,"  and  to  decern. 

According  to  justice,  &c. 

[Siffned  by  tkepdiiioner  or  his  mandaiory.] 

KoTX. — If  any  of  the  transmissions  haye  been  judicial,  as  by  adjudication, 
act,  and  warrant  of  Court,  or  otherwise,  or  if  by  any  of  the  transmissions  a 
part  or  parts  only  of  the  lands  are  transferred,  the  necessary  alterations 
may  be  made  on  tiie  form  of  a  petition. 


CHAPTER  II.— MOVEABLE  SUCCESSION. 

4  Oeo.  IV.  c.  98. — ^An  ACT  for  the  better  granting  of  Confirma- 
tions in  Scotland.— 19tfa  July,  1823. 

1.  [Bight  to  eonfirmation  to  iran»mit  to  r^ntsentaliwi,] — Whereas  it  is 
expedient  that  provision  should  be  made  for  the  better  granting  of  confir* 
mations,  in  certain  cases,  in  Seotlandy  be  it  therefore  enacted  by  the  King's 
most  excellent  Miyesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  that  from  and  after  the  passing  of  this 
Act,  in  all  cases  of  intestate  succession,  where  any  person  or  persons  who, 
at  the  period  of  the  death  of  the  intestate,  being  next  of  kin,  shall  die 
before  confirmation  be  expede,  the  right  of  such  next  of  kin  shall  transmit 
to  his  or  her  representatives,  so  that  confirmation  may  and  shall  be 
granted  to  such  representatives  in  the  same  manner  as  confirmations  might 
have  been  granted  to  such  next  of  kin  immediately  upon  the  death  of  sucb 
intestate. 

2.  [Court  to  regtkUUe  caution  to  be  found.] — And  be  it  further  enacted. 
That  from  and  after  the  first  day  of  January,  one  thousand  eight  hundred 
and  twenty-four,  caution  shall  not  be  required  to  be  found  by  executors- 
nominate,  and  in  all  other  cases  the  Court  granting  confirmation  shall  fix 
the  amount  of  the  sum  for  which  caution  shall  be  found  by  the  person  or 
persons  to  whom  confirmation  shaU  be  granted,  not  exceeding  the  amount 
confirmed. 

3.  [Partial  confirmations  to  cease.] — ^And  be  it  further  enacted,  That  from 
and  sAer  the  first  day  of  January,  one  thousand  eight  hundred  and  twenty- 
four,  every  person  requiring  confirmation  shall  confirm  the  whole  moveable 
estate  of  a  deceased  person  known  at  the  time,  to  which  such  person  shall 
make  oath :  Provided  always,  that  it  shall  and  may  be  lawful  toeik  to  such 
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confirm&tion  any  part  of  sack  estttte  that  may  aftarwarda  be  discovered, 
provided  the  whole  of  iach  estate  ao  discovered  shall  be  added  upon  oath  aa 
Aforesaid  :  Provided  ueTerthelesa,  that  nothing  herein  contained  shall  affect 
or  alter  the  provision  made  with  respect  to  special  assignations  by  an  Act 
of  the  SeottiA  Parliament,  made  in  the  year  one  thousand  six  hundred  and 
ninety,  intituled,  Act  anent  the  Confirmation  of  Testtunents, 

4.  [In  eosN  of  eueutot^i  enditor  eonfirmalion  to  bt  grattUd.'^ — Provided 
fnrther,  and  be  it  enacted.  That  in  the  case  of  confirmation  by  executor's 
creditor,  snch  confirmation  may  be  limited  to  the  amount  of  the  debt  and 
sum  confirmed  to  which  such  creditor  shall  make  oath  :  Provided  always, 
that  notice  of  every  application  for  confirmation  by  any  executor's  creditor 
shall  be  inserted  in  d)e  Edinburgh  Oaatte,  at  least  once,  immediately  after 
snch  application  shall  be  made ;  in  evidence  whereof,  a  copy  of  the  gazette 
in  which  such  notice  shall  have  been  inserted  shall  be  produced  in  Court 
before  any  such  confirmation  shall  be  further  proceeded  in. 


11  Geo.  IV.  &  1  Will  lY.  c  69.— An  ACT  for  uniting  the 
benefits  of  Jury  Trial  in  Civil  Causes  with  the  ordinary 
jurisdictioQ  of  the  Court  of  Session,  and  for  making  cert^n 
other  alterations  and  reductions  in  the  Judicial  Establish- 
ments of  Scotlavid.— 23rd  July,  1830. 

'inburgh  rsKrtdad]— And 
iinbwgh  shall  possess  and 
t  sheriffdom  of  Edinburgh 
\aig  commissarias  in  other 
don  of  a  more  extensive 

^tnmiBMry  CoUTt  Of  Edin- 

9  may  r^srd  the  granting 
furth  of  Scotland,  having 

.  is  hereby  reserved  to  the 


1  the  Law  relating  io 
otland,  and  to  extend 
>m  the  effect  of  such 
«  and  Administration- 


ling  to  the  confirmatioD  of 
ited  Kingdom  the  effect  of 
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gach  eonfirmation,  and  of  grants  of  probate  and  adminiBtration ;  Be  ri 
enacted : — 

1.  [Pnictice  of  raiting  edicts  of  exeeuiry  to  mom.] — From  and  after 
the  twelfth  day  of  November,  one  thousand  eight  hundred  and  fifty-eight, 
the  practice  of  raising  edicts  of  executry  before  the  Commissary  Coiutt 
in  Scotland^  (or  the  decemiture  of  executors  to  deceased  personSi  shall 
cease,  and  it  shall  not  be  competent  to  any  person  to  obtain  himself 
decerned  executor  in  virtue  of  any  such  edict  raised  subseqaently  to  the 
date  aforesaid. 

S.  [Petition  to  Commisaary  to  be  evbetitiUed,  Form  of  petition  at  a 
Schedule  (^).] — From  and  after  the  date  aforesaid  every  person  desirous  of 
being  decerned  executor  of  a  deceased  person  as  disponee,  nextof-kia, 
creditor,  or  in  any  other  character  whatsoever  now  competent,  or  of  baring 
some  other  person,  possessed  of  such  character,  decerned  executor  to  a 
deceased  person,  shall,  instead  of  applying,  as  heretofore,  for  an  edict 
of  executry  from  the  commissary,  present  a  petition  to  the  commissary  for 
the  appointment  of  an  executor,  which  petition  shall  be  in  the  form  u 
nearly  as  may  be  of  the  Schedule  (A)  hereimto  annexed,  and  shall  he 
subscribed  by  the  petitioner,  or  by  his  agent 

3.  \To  whom,  petition  to  he  preeefiUed.'] — Such  petition  shall  be  presented 
to  the  commissary  of  the  county  wherein  the  deceased  died  domiciled,  and 
in  the  case  of  persons  dying  domiciled  furth  of  Scotland,  or  without  any 
fixed  or  known  domicile,  having  personal  or  moveable  property  in  ScoKltaidy 
to  the  conmiissary  of  Edinburgh. 

4.  [Mode  of  intimating  petition} — Every  such  petition,  in  place  of 
being  published  at  the  kirk-door  or  market-cross,  as  edicts  of  executiy 
have  been  in  use  to  be  published,  shall  be  intimated  by  the  conmuseaiy- 
clerk  afBbdng  on  the  door  of  the  Commissary  Court-house,  or  in  some 
conspicuous  place  of  the  Court  and  of  the  office  of  the  commissary-clerk,  in 
such  manner  as  the  commissary  may  direct,  a  full  copy  of  the  petition,  and 
by  the  keeper  of  the  record  of  edictal  citations  at  Edinburgh  inserting 
in  a  book,  to  be  kept  by  him  for  that  purpose,  the  names  and  deeignationi 
of  the  petitioner  and  of  the  deceased  person,  the  place  and  date  of  hie 
death,  and  the  character  in  which  the  petitioner  seeks  to  be  decerned 
executor,  which  particulars  the  keeper  of  the  record  of  edictal  citations 
shall  cause  to  be  printed  and  published  weekly,  along  with  the  abstracts 
of  the  petitions  for  general  and  special  services,  in  the  form  of  Schedule 
(B)  hereunto  annexed :  Provided  always,  that  to  enable  the  keeper  of  the 
record  of  edictal  citations  to  make  such  publication,  the  commisHMy- 
clerk  shall  transmit  to  him  the  said  particulars,  and  to  enable  the  comnus- 
sary  clerk  to  grant  the  certificate  after-mentioned,  the  keeper  of  the 
record  of  edictal  citations  shall  transmit  to  the  commissary-cleric  a  copy, 
certified  by  the  said  keeper,  of  the  printed  and  published  particulars,  idl 
in  such  form  and  manner  and  on  payment  of  such  fees  as  the  Oourtof 
Session  by  Act  of  Sederunt  may  direct 
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6.  [CeHiJUaU  of  imtiniaiMn  of  petUum.  AddUional  intimation  of  peiUion 
in  certain  mmw.}— -The  commifisary-derk,  after  receiving  tlie  certified  copy 
of  the  printed  and  published  particulars,  shall  forthwith  certify  on  the 
petition  that  the  same  has  been  intimated  and  published,  in  terms  of  the 
provisions  of  this  Act,  in  the  form  of  Schedule  (C)  hereunto  annexed,  and 
such  certificate  shall  be  sufficient  evidence  of  the  facts  therein  set  forth : 
Provided  always,  that  where  a  second  petition  for  confirmation  is  presented 
in  reference  £b  the  same  personal  estate,  the  commissary  shall  direct 
intimation  of  such  petition  to  be  made  to  the  party  who  presented  the 
first  petition. 

6.  [Procedure  on  petition,  Beeree-^UUive,  Froviao  as  to  caution.'} — On 
the  expiration  ^f  nine  days  after  the  commissary-clerk  shall  have  certified 
the  intimation  and  publication  of  a  petition  for  the  appointment  of  an 
executor  as  aforesaid,  the  same  may  be  called  in  Court,  and  an  executor 
decerned,  or  other  procedure  may  take  place,  according  to  the.  forms  now  in 
use  in  case  of  edicts  of  exeoutry,  and  with  the  like  force  and  effect ;  and 
decree-dative  may  be  extracted  on  the  expiration  of  three  lawful  days  after 
it  has  been  pronounced  but  not  sooner :  Provided  always  that  nothing 
herein  contained  shall  alter  or  affect  the  law  as  to  executors  finding 
caution ;  and  that  bonds  of  caution  for  executors  may  be  partly  printed 
and  partly  written. 

7.  [Not  to  affect  present  procedure.}  —  Provided  always  that  nothing 
hereinbefore  contained  shall  alter  or  afiect  the  course  of  procedure  now 
in  use  before  the  commissaries  in  confirmations  of  executors-nominate. 

8.  [Where  inventoriUfSc.,  may  be  recorded.  Confirmaiions  ma/y  he  granted.} 
— Inventories  of  personal  estates  of  deceased  persons  and  relative  testa- 
mentary writings  may  be  given  up  and  recorded  in,  and  confirmations 
may  be  granted  and  issued  by,  any  Commissary  Court  to  which  it  is 
competent  to  apply  in  virtue  of  the  provisions  of  this  Act  for  the  appoint- 
ment of  an  executor-dative  to  the  deceased. 

9.  [Inventory  may  indvde  personal  estate  in  any  part  of  United  Kingdom.} 
— From  and  after  the  date  aforesaid  it  shall  be  competent  to  include 
in  the  inventory  of  the  personal  estate  and  effects  of  any  person  who  shall 
have  died  domiciled  in  Scotland  any  personal  estate  or  effects  of  the 
deceased  situated  in  England  or  in  Ireland,  or  both :  Provided  that  the 
person  applying  for  confirmation  shall  satisfy  the  commissary,  and  that  the 
commissary  shidl  by  his  interlocutor  find  that  the  deceased  died  domiciled 
in  ScoHandy  which  interlocutor  shall  be  conclusive  evidence  of  the  fact  of 
domicile :  Provided  also,  that  the  value  of  such  personal  estate  and  effects 
situated  in  Enghmd  or  Ireland  respectively  shall  be  separately  stated  in 
such  inventory,  and  such  inventory  shall  be  impressed  with  a  stamp 
corresponding  to  the  entire  value  of  the  estate  and  effects  included  therein, 
wheresoever  situated  within  the  United  Kingdom. 

10.  [Form  and  effect  of  confirmations.} — Confirmations  shall  be  in  the 
form,  or  as  nearly  as  may  be  in  the  form,  of  Schedules  (D)  and  (E)  here- 


826  SUCCESSION. 

unto  annexed ;  and  such  confirmationB  shall  have  the  same  fcace  and  effect 
with  the  like  writs  framed  in  terms  of  the  Acts  of  Sederunt  paased  on  the 
twentieth  December^  one  thousand  eight  hundred  and  twenty-three  and  the 
twenty-fifth  February  one  thousand  eight  hundred  and  twenty-four,  or  at 
present  in  use. 

11.  [(kUh*  be/art  whom  to  be  (cdben.]— Oaths  and  affirmations  on  inven* 
tones  of  personal  estates  given  up  to  be  recorded  in  any  Commissary  Court 
may  be  taken  either  before  the  commissary  or  his  depute,  or  the  oom- 
miflsary-clerk  or  his  depute,  or  before  any  commissioner  appointed  hj  the 
commissary,  or  before  any  magistrate  or  justice  of  the  peace  within  the 
United  Kingdom  or  the  colonies,  or  any  BrUUh  consuL 

12.  [Confirmation  produced  in  Probate  Court  of  England^  and  sealodf  to 
have  Uie  effect  of  probate  or  adminidration,'] — From  and  after  the  date 
aforesaid,  when  any  confirmation  of  the  executor  of  a  person  who  shall  in 
manner  aforesaid  be  found  to  have  died  domiciled  in  8cotlandy  which  in- 
cludes, besides  the  personal  estate  situated  in  Scotland^  also  personal  estate 
situated  in  England^  shall  be  produced  in  the  principal  Court  of  Probate 
in  England,  and  a  copy  thereof  deposited  with  the  registrar,  together  with 
a  certified  copy  of  the  interlocutor  of  the  commissary  finding  that  such 
deceased  person  died  domiciled  in  Scotland,  such  confirmation  shall  be 
sealed  with  the  seal  of  the  said  Court,  and  returned  to  the  person  produc- 
ing the  same,  and  shall  thereafter  have  the  like  force  and  effect  in  England 
as  if  a  .probate  or  letters  of  administration,  as  the  case  may  be,  had  been 
granted  by  the  said  Court  of  Probate. 

13.  Confirmation  produced  in  Probate  Court  of  Dublin,  and  eealed,  to  have 
the  effect  of  probate  or  €idminiitration.] — From  and  after  the  date  aforesaid, 
where  any  confirmation  of  the  executor  of  a  person  who  shall  so  be  found 
to  have  died  domiciled  in  Scotland,  which  includes,  besides  the  personal 
estate  situated  in  Scotland,  also  personal  estate  situated  in  Ireland,  shall 
be  produced  in  the  Court  of  Probate  in  Dublin,  and  a  copy  thereof  de- 
posited with  the  registrar,  together  with  a  certified  copy  of  the  interlocutor 
of  the  commissary  finding  diat  such  deceased  person  died  domiciled  in 
Scotland,  such  confirmations  shall  be  sealed  with  the  seal  of  the  said  Court, 
and  returned  to  the  person  producing  the  same,  and  shall  thereafter  have 
the  like  force  and  effect  in  Ireland  as  if  a  probate  or  letters  of  administra- 
tion, as  the  case  may  be,  had  been  granted  by  the  said  Court  of  Probate  in 
Dublin, 

14.  [Prcbate  or  Utters  of  adnUnidrationprodtxed  in  Commieeary  Court  and 
certified,  to  have  effect  of  coi^fi/rmatunL] — From  and  after  the  date  afore- 
said, when  any  probate  or  letters  of  administration  to  be  granted  by  the 
Court  of  Probate  in  England  to  the  executor  or  administrator  of  a  person 
who  shall  be  therein,  or  by  any  note  or  memorandum  written  thereon 
signed  by  the  proper  officer  stated  to  have  died  domiciled  in  England, 
or  by  the  Court  of  Probate  in  Ireland  to  the  executor  or  administrator 
of  a  person  who  shall  in  like  manner  be  stated  to  have  died  domiciled 
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in  Ireland^  shall  be  produced  in  the  Commissary  Court  of  the  county  of 
Edinburgh^  and  a  copy  thereof  deposited  with  the  commissaiy-clerk  of 
the  said  Court ;  the  commissaiy-clerk  shall  endorse  or  write  on  the  back 
or  lace  of  such  grant  a  certificate  in  the  form  as  near  as  may  be  ojf  the 
Schedule  (F)  hereunto  annexed ;  and  such  probate  or  letters  of  administra- 
tion, being  duly  stamped,  shall  be  of  the  like  force  and  effect  and  have 
the  same  operation  in  Scotland  as  if  a  confirmation  had  been  granted  by  the 
said  Court* 

16.  For  securing  the  stamp  duties^  prohatesy  <^,  to  be  deemed  granUdfor  aU 
the  property  in  the  United  Kingdom,  Inventory  to  include  aU  siuh  pro- 
pertyjy—hi  any  of  the  aforesaid  cases  where  liie  deceased  person  shall 
be  stated  in  or  upon  the  probate  or  letters  of  administration  to  have  been 
domiciled  in  England  or  in  IreUvnd^  as  the  case  may  be,  such  probate  or 
letters  of  administration  shall,  for  the  purx>06e  of  securing  the  payment  of 
the  full  and  proper  stamp  duties,  be  deemed  and  considered  to  be  granted 
for  and  in  respect  of  the  whole  of  the  personal  and  moveable  estate  and 
effects  of  the  deceased  in  the  United  Kingdom,  within  the  meaning  of  the 
Act  of  Parliament  passed  in  the  fifty-fifth  year  of  the  reign  of  King  GtM'ge 
the  Third,  chapter  one  hundred  and  eighty-four,  and  of  all  other  Acts  of 
Parliament  granting  or  relating  to  stamp  duties  on  probates  and  letters  of 
administration  in  England  and  Ireland  respectively  ;  and  the  affidavit  re- 
quired by  law  to  be  made  on  applying  for  probate  or  letters  of  administration 
in  England  or  Ireland  as  to  the  value  of  the  estate  and  effects  of  the  de- 
ceased ;  and  also  where  the  commissary  shall  in  manner  aforesaid  find  that 
the  deceased  was  domiciled  in  Sootlandj  the  inventory  required  by  law  to 
be  exhibited  and  recorded  in  the  proper  Commissary  Court  in  ScoHand 
before  obtaining  confirmation,  or  intermitting  with  or  entering  upon  the 
possession  or  management  of  the  personal  or  moveable  estate  or  effects  of 
the  deceased  in  Scoitilandy  shall  respectively  extend  to  and  include  the 
whole  of  the  personal  and  moveable  estate  of  the  deceased  person  in  the 
United  Kingdom  and  the  value  thereof ;  and  the  stamp  duties  for  the 
time  being  chargeable  on  probates  and  letters  of  administration  and  on 
inventories  respectively  shall  be  chargeable  upon  any  probate  or  letters  of 
administration  to  be  granted,  and  any  inventory  to  be  exhibited  and  re* 
corded  as  aforesaid  respectively,  for  and  in  respect  of  the  whole  of  the 
personal  and  moveable  estate  and  effects  of  the  deceased  in  the  United 
Kingdom  and  the  value  thereof;  and  the  said  affidavit  shall  also  separately 
specify  the  value  of  the  said  estate  and  effects  in  ScoHaThd, 

16.  [Provisions  of  former  Acts  to  apply  to  the  probates,  letters  of  adminis- 
traiiony  and  inventories  mentioned  in  this  Ad.} — For  the  purpose  aforesaid, 
and  also  for  granting  relief  where  too  high  a  stamp-duty  shall  have  been 

*  The  <*  Confirmation  and  Probate  Amendment  Act,  1859"  (22  Vict  c.  80), 
indemnifies  and  protects  all  persons,  &c.,  making  payments  upon  confirmations 
and  probates  nnaer  the  Act  ol  1868,  notwithstanding  any  defect  or  oircmnstanee 
affecting  their  validity. 
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paid  on  any  ouch  probate,  or  letters  of  adminintratjon^  or  iiiTeiitoiy,  the 
provirioiiB  contained  in  sections  forty,  foitj-one,  forty-two^  and  forl^-three, 
of  the  said  Act  passed  in  the  fifty-fiith  year  of  His  Miyesty  King  Qtorfi 
the  Third,  relating  to  probates  and  letters  of  administration  granted  in 
England^  and  the  like  provisionB  in  the  Act  passed  in  the  fifty-eixth  year 
of  the  said  Bang,  chapter  fifty-six,  relating  to  piobalea  and  letters  of 
administration  granted  in  Ireland,  and  the  provisionB  contained  in  the  Act 
passed  in  the  forty-eighth  year  of  the  said  King,  chapter  one  hundred  and 
forty-nine,  relating  to  inventories  in  SeoUandy  and  alao  all  other  provisions 
contained  in  the  said  Acts  respectiyely,  or  in  any  other  Act  or  Acts  relating 
to  probates  and  letters  of  administration  and  inventories  respectively,  shall 
apply  to  the  probates  and  letters  of  administration  to  which  effect  is  given 
by  this  Act,  and  to  the  whole  of  the  personal  and  moveable  estate  of  the 
deceased  for  or  in  respect  of  which  the  same  shall,  in  pursuance  of  this  Act^ 
be  deemed  to  be  granted,  wheresoever  situate  in  the  United  Kingdom; 
and  also  to  the  inventories  in  which  the  whole  of  the  personal  and  moveable 
estate  of  the  deceased,  wheresoever  situate  in  the  United  Kingdom,  ought, 
in  pursuance  of  this  Act,  to  be  included,  in  as  full  and  ample  a  manner  as 
if  all  such  provisions  were  herein  enacted  in  reference  to  such  probates, 
letters  of  administration,  and  inventories  respectively. 

17.  [Affidavit  a$  to  domiciU  to  be  made  on  applying  for  probaU  or  adminu^ 
trotum.]— Provided  that  in  any  case  where,  on  applying  for  probate  or  letters 
of  administration,  it  shall  be  required  to  be  stated  as  aforesaid  that  the 
deceased  was  domiciled  in  England  or  in  Irelandj  the  affidavit  so  as  aforesaid 
required  by  law  shall  specify  the  fact  according  to  the  deponent's  belief 
which  shall  be  sufficient  to  authorise  the  same  to  be  so  stated  in  or  upon 
the  probate  or  letters  of  administration  :  Provided  also,  that  any  such  state- 
ment, and  the  interlocutor  of  the  commissary  finding  that  the  deceased 
was  domiciled  in  SeoUand,  shall  be  evidence  and  have  effect  for  the  purposes 
of  this  Act  only. 

18.  [Actt  of  Sederunt  to  he  passed  for  following  out  purposes  of  this  Act'] — 
It  shall  be  competent  to  the  Court  of  Session,  and  they  are  hereby 
authorised  and  required,  from  time  to  time,  to  pass  such  Acts  of  Sederunt 
as  shall  be  necessary  and  proper  for  regulating  in  all  respects  the  proceed- 
ings under  this  Act  before  the  commissary  of  Edinburgh  and  other  com- 
miasaries  in  Scotland^  and  following  out  the  purposes  of  this  Act,  and  also 
the  fees  to  be  paid  to  agents  before  the  said  Courts,  and  to  the  commissary- 
clerks  and  other  officers  of  Court,  and  the  expense  of  publication  of 
petitions. 

19.  [Former  Acts  of  Sederunt  repealed  if  inconsistent  with  this  AeL}—All 
former  Acts,  and  Acts  of  Sederunt  made  in  virtue  thereof  so  far  as  incon- 
sistent with  the  present  Act,  are  hereby  repealed ;  and  this  Act  may  be 
amended  or  repealed  by  any  Act  to  be  passed  during  the  present  session 
of  Parliament,  and  may  be  cited  as  the  ''Confirmation  and  Probate 
Act,  1868.'* 
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20.  [InUrpretation  of  Uttm.] — ^The  woid  '^  commissary  **  shall  include 
commissary  depute,  and  the  tenn  ''  commissary-clerk  "  shall  include  com* 
missary-clerk  depute. 


SCHEDULES  to  which  the  foregoing  Act  refers. 

SCHEDULE  (A). 

Form  of  Petition  for  AppointmeirU  of  an  EzeetUor  to  a  Decea$ed  Person. 

Unto  the  honourable  the  Commissary  of  [specify  the  county], 
the  Petition  of  A  B  [here  name  and  design  {he  petitions]  ; 
Humbly  sheweth, 

That  the  late  C  D  [here  name  and  design  the  deceased  person  to  tohom  an 
exectUoris  sought  to  be  appointed^  died  at  [specify plaee\  on  or  about  the  [specify 
date],  and  had  at  the  time  of  his  death  his  ordinary  or  principal  domicile  in 
the  county  of  [specify  county,  or  "furth  of  Scotland/'  or  "without  any 
fixed  domicile/'  or  "  without  any  known  domicile,"  as  the  case  may  be]. 

That  the  petitioner  is  the  only  son  and  next  of  kin  [or  stale  whai  other 
relationship,  character,  or  title  the  petitioner  has,  giving  him  right  to  apply  for 
the  appointTnent  of  executor]. 

May  it  therefore  please  your  Lordship  to  decern  the  petitioner  execu- 
tor-dative qua  next  of  kin  to  the  said  C  D  [or  state  the  other  charac- 
ter in  which  the  petitioner  claims  to  be  appointed  executor^ 

According  to  justice,  &c. 

[Signed  by  the  petitioner  or  his  agent,] 


SCHEDULE  (B). 

RoU  of  Petitions  for  the  appointment  of  Executors  in  Commissary  Courts  in 

Scotland, 


Coontj. 

Name  And  Dedgna- 
tUm  of  Petitloaer. 

TiUeof 
Petitioner. 

Name  and  Deaigna- 
tlon  of  Defunct. 

Place  and  Date 
of  Birth. 

Edinbuigb. 

A  B,  Writer 
in  Edinbuigh. 

Next  of 
Kin. 

C  D,  Merchant 
in  Edinburgh. 

No.     Qeorge 
Street,  Edin- 
burgh,      Ist 
JanaaEyl857. 
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SCHEDULE  (C). 

Form  of  €krt\fioaU  hy  CofMnis$ary-Clerk  ofPublieaUon  of  a  Peiiiumfor  tik 

a^ppointfiunt  of  an  BxectUor, 

I,  A  By  commissary-clerk  [or  *'  commissary-clerk  depate,"  tu  Uu  com 
may  be\  of  the  county  of  [tpecify  county},  hereby  certify  that  this  petition 
was  intimated  by  affixing  a  copy  thereof  on  the  door  of  the  Court-honK 
{if  9ome  other  j^aee  has  been  direcUd  by  the  commisioryy  specify  it\  on  the 
[specify  daU\  and  by  being  published  by  the  keeper  of  the  record  of  edictal 
citations  at  Edinbuigh,  in  the  printed  roll  of  petitions  for  the  appoint- 
ment of  executors  in  the  Commissary  Courts  of  Scotland,  printed  and 

published  on  [specify  date}, 

AR 


SCHEDULE  (D). 

Form  of  a  Testament- Dative  or  Confirmation  of  the  Executor  of  a  person  idko 

has  died  without  naming  one. 

I,  A  B,  commissary  of  the  county  of  [specify  county\  considering  that  by 
my  decree,  dated  [specify  date],  I  decerned  0  D  executor-dative  qua  next  of 
kin  [or  other  character ,  as  (he  ease  may  he\  of  the  late  E  F,  who  died  at 
[specify  place},  on  [specify  date},  and  seeing  that  the  said  CD  has  since  given 
up  on  oath  an  inventory  of  the  personal  estate  and  effects  of  the  said  E  F, 
at  the  time  of  his  death  situated  in  Scotland  [or  situated  in  Scotland  and 
England,  or  in  Scotland  and  Ireland,  or  in  Scotland,  England,  and  Ireland, 
as  the  cau  may  ht},  amounting  in  value  to  pounds,  which 

inventory  has  been  recorded  in  my  Court  books,  of  date  [specify  daie^  and 
that  he  has  likewise  found  caution  for  his  acts  and  intromissions  as  executor : 
Therefore  I,  in  Her  Majesty's  name  and  authority,  make,  constitute,  otdaii, 
and  confirm  the  said  C  D  executor-dative  qua  [specify  diaraeter}  to  the 
defunct,  with  full  power  to  him  to  uplift,  receive,  administer,  and  disp«e 
of  the  said  personal  estate  and  effects,  and  grant  dischai^es  thereof,  if  need- 
ful to  pursue  therefor,  and  generally  every  other  thing  concerning  the  m^*^ 
to  do  that  to  the  office  of  executor-dative  qua  [specify  eharaeter}  is  known  to 
belong ;  providing  always,  that  he  shall  render  just  count  and  reckoning 
for  his  intromissions  therewith  when  and  where  the  same  shall  be  legaUr 
required. 

Given  under  the  seal  of  office  of  the  commissariot  [specify  eounJty\  and 
signed  by  the  Clerk  of  Court  at  [specif y  place},  the  [specify  daie}, 
[To  he  signed  by  the  eo^nmissary-derk  or  his  depute^  and 
sealed  with  the  seal  of  office.] 
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SCHEDULE  (E). 

Form  of  a  Tutammt  TedcmierUar  or  Confirmation  of  an  Exeevtor- 

Nominate, 

I,  A  B,  commissary  of  the  county  of  [specify  county],  considering  that  the 
late  C  D  died  at  [specify  place'],  upon  [specify  date],  and  that  by  his  last  will 
[or  other  writing  containing  the  nomination  of  executor],  dated  [specify  date"], 
and  recorded  in  my  Court  books  upon  [specify  date],  the  said  0  D  nominated 
and  appointed  ^^  to  be  his  executor,  and  that  the  said  E  F  has  given  up 
on  oath  an  inventory  of  the  personal  estate  and  effects  of  the  said  C  D  at 
the  time  of  his  deaUi  situated  in  Scotland  [or  situated  in  Scotland  and 
England,  or  situated  in  Scotland  and  Ireland,  or  situated  in  Scotland, 
England,  and  Ireland,  as  the  case  may  he],  amounting  in  value  to 
pounds,  wliich  inventory  has  likewise  been  recorded  in  my  Court  books  of 
date  [specify  date]  :  Therefore  I,  in  Her  Majesty's  name  and  authority,  ratify, 
approve,  and  confirm  the  nomination  of  executor  contained  in  the  foresaid 
last  will  [or  other  writing  containing  the  nomination  of  exectUor] ;  and  I 
give  and  commit  to  the  said  E  F  full  power  to  uplift,  receive,  administer, 
and  dispose  of  the  said  personal  estate  and  effects,  grant  discharges  thereof^ 
if  needful  to  pursue  therefor,  and  generally  every  other  thing  concerning 
the  same  to  do  that  to  the  office  of  an  executor-nominate  is  known  to  belong ; 
providing  always,  that  he  shall  render  just  count  and  reckoning  for  his 
intromissions  therewith  when  and  where  the  same  shall  be  legally  required. 
Qiven  imder  the  seal  of  office  of  the  commissariot  of  [specify  county], 
and  signed  by  the  Clerk  of  Court  at  [specif y  place],  the  [specify  date], 

[To  be  signed  by  the  commissary-clerh  or  his  depiUe, 
and  sealed  with  the  seal  of  office.] 


SCHEDULE  (F). 

I,  A  B,  commissary-clerk  [or  commissary-clerk  depute]  of  the  county  of 
Edinburgh,  hereby  certify  that  this  grant  of  probate  has  [or  these  letters  of 
administration  have]  been  produced  in  the  Commissary  Court  of  the  said 
county,  and  that  a  copy  thereof  has  been  deposited  with  me. 


ACT  OF  SEDERUNT  to  regulate  Proceedings  before  Com- 
missaries,  and  the  Fees  of  Clerks  of  Commissary  Courts, 
under  the  Act  of  Parliament  21  &  22  Vict.  c.  56.— 19th 
March,  1859. 

The  Lords  of  Council  and  Session,  in  pursuance  of  the  powers  vested  in 
them  by  the  said  Act,  do  hereby  enact  and  declare — 

1.  That  when  a  petition  is  pre-  clerk  of  Edinburgh  shall  transmit,  in  a 
sented  to  the  commissary  for  the  appoint-  safe  and  convenient  manner,  and  the 
ment  of  an  executor,  the  commissary-      other  commissary- clerks  shall  transmit, 
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through  the  pott-offioe,  to  th«  keeper 
of  the  reoord  of  edictal  dtatioiii  At 
Edinhorghy  m  note  fpedlying  the  iiamet 
and  deeignatJont  of  the  petitioner,  and 
of  the  deoeaeed  person,  the  plaoe  and 
date  of  his  death,  and  tiie  character  in 
which  the  petitioner  eeeks  to  be  deoened 
ezeootor;  and  the  laid  note  of  par- 
ticolari  shall  be  framed  as  nearly  as 
may  be  in  the  form  of  Schedule  (B) 
annexed  to  the  said  Act,  and  ihall  be 
dated  and  eabMribed  bj  the  oommia- 
•ary-derk. 

i.  That  the  keeper  of  the  reoord  of 
edictal  cdtationa  shall  transmit  through 
the  poet-offioe,  to  the  commissaiy-denc, 
a  certified  copy  of  the  printed  and 
published  particnlars,  in  the  form  of 
Sohedole  (B)  annexed  to  the  said  Act, 
and  which  copy  shall  be  dated  and  sub- 
scribed by  toe  said  keeper,  and  the 
said  certified  abstracts  shall  be  presenred 
by  the  oommissaiy-clerk,  and  made 
patent  to  all  persons  desiring  to  see  the 
same,  on  parent  of  the  fee  specified 
in  the  table  hereto  annexed. 

8.  That  the  copies  of  the  abstracts  of 
petitions  for  the  appointment  of  an 
executor  shall  be  printed  by  the  keeper 
of  tile  record  of  edictal  citations,  and 
sold  to  the  public  at  such  prices  as  may 
be  estimated  to  be  sufficient  to  pay  the 
expense  of  printing  the  same ;  and  the 
printing  and  sale  of  the  said  abstracts 
shall  be  subject  to  the  same  regulations 
as  those  applicable  to  the  minute' book 
and  reoord  of  edictal  citations,  by  the 
22nd  section  of  the  Act  1  ft  2  Vict. 
C.118. 

4.  That  the  certificate  of  intimation 
to  be  granted  by  the  commissarr-clerk, 
in  terms  of  section  6  and  Schedfnle  (C) 
of  tiie  Act,  shsill  be  dated,  and  date  of 
the  certificate  shall  regulate  the  time 
when  the  petition  for  appointment  of 
an  executor  may  be  called  in  Court,  in 
terms  of  section  6  of  the  Act. 

5.  That  when  a  second  petition  for 
confirmation  is  presented  in  reference 
to  the  same  penonal  estate,  intimation 
shall  be  made  to  the  party  who  pre- 
sented tiie  first  petition,  in  terms  of  the 
6th  section  of  the  Act ;  and  in  all  other 
respects  the  procedure  regarding  such 
second  petition  shall  be  the  same  as 
that  directed  by  tiie  Statute  and  this 
Act  in  regard  to  a  first  petition. 


8.  That  wh«i  a  party  shaD  be  desir- 
ous to  include  in  the  inrentory  of  the 
personal  estate  and  eflPects  of  any  penon 
who  shall  hare  died  domiciled  in  Soot- 
land,  any  personal  estate  or  effects  of 
the  deoeasod  situated  in  l£*>glMwi  or  in 
Ireland,  or  both,  a  statement  to  that 
effect  shall  be  made  either  in  the 
original  petition  for  appointment  of  an 
executor,  or  in  a  separate  petition  to  be 
presented  to  the  commissary. 

7.  That  the  certificate  to  be  granted 
by  the  commissary-clerk  of  the  ooonty 
of  Edinburgh  upon  grants  ol  probate 
and  administration,  in  terms  of  section 
14  and  Schedule  (F)  of  the  Act,  shaU 
be  dated  as  well  as  subscribed  by  him. 

8.  That  all  copies  of  probates  or 
letters  of  administration  deposited  with 
the  commissary-clerk  of  Uie  county  of 
Edinburgh,  under  the  14th  section  of 
the  said  Act,  shall  be  made  patent  to 
all  persoDs  desiring  to  see  the  same,  on 
payment  of  the  fee  specified  in  the  table 
hereto  annexed;  and  when  required, 
the  said  oommissary-clerk  shall  nimiish 
copies  or  exoeipts  of  said  documents  on 
payment  of  the  fee  specified  in  tiie  said 
Uble. 

9.  That  the  practitioners  in  the  Com- 
missary Courts  shall  be  entitied  to 
charge  the  fees  contained  in  the  table 
authorised  by  the  Act  of  Sederunt  of 
10th  March,  1849,  so  far  as  applicable 
to  the  proceedings  under  the  said  Act 
of  21  &  22  Vict,  c  66. 

10.  That  from  and  after  the  1st  day 
of  April  next  the  clerks  of  all  C(»nmis- 
saiy  Courts  shall  be  entitied  to  charge 
the  fees  specified  in  the  table  hereto 
annexed,  until  the  same  shall  be  altered 
in  terms  of  law,  and  no  other  or  higher 
fees  shall  be  diaiged  by  them. 

11.  That  the  said  clerks  and  their 
successors  in  office,  shall  enter  in  a  book 
to  be  kept  by  them  for  the  purpose,  an 
accurate  account  of  tiie  whole  fees  and 
emoluments  receiTed  by  them  from  the 
commencement  of  this  Act,  and  shall, 
on  the  1st  of  April  in  each  year,  or 
within  ten  days  thereafter,  transmit  to 
the  Queen's  Remembrancer  in  Ex- 
chequer an  abstract  of  the  fees  and 
emoluments  received  by  them  for  the 
year  immediately  preceding,  in  order 
that  the  amount  of  such  fees  and  emola- 
ments  may  be  known. 
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And  the  Lords  appoint  this  Act,  and  the  relative  table  of  feeflp  to  be 
inserted  in  the  Books  of  Sederunt,  and  printed  and  publiBhed  in  common 
form.  Dun.  M'Nbill,  I^J>. 


£0  10    0 


TABLE  OP  FEES  FOE  CLERKS  OF  COMMISSARY  COURTS. 

I. — In  Applications  for  AppointmerUs  of  Executon-datim,  and 
other  Procedure^  under  the  Act  21  &  22  Vid.  c,  56  : — 

1.  For  receiying,  examining,  and  marking  each  petition  for  the 

appointment  of  an  ezecntor-dative,  a£&zing  copies  thereoj^ 
framing  and  transmitting,  free  of  charge,  the  abstract 
thereof  to  the  keeper  of  the  record  of  edictal  citations, 
receiving  and  examining  abstract  published  by  said 
keeper,  writing  the  certificate  of  intimation  on  the  prin- 
cipal petition,  including  fee  on  the  decree-dative,  . 

2.  And,  in  addition,  when  a  second  petition  is  presented, 

besides  the  above  fees  on  such  second  petition,  if  the 
clerk  shall  be  directed  to  intimate  the  same,  for  such 
intimation,.    .-.        ..        .        .        .        .        .        026 

XL — Inventories,  Confirmations,  and  other  Official  Bimness  : — 

3.  For  receiving  and  examining  inventories  with  relative  oath^. 

and  for  receiving  and  examining  testamentary  writings 
containing  appointment  of  executors  and  relative  inven< 
tory  and  oath : — 
When  the  amount  of  the  inventory  is  under  £100,    . 

£100  and  imder    200,    . 


» 


91 


n 


n 


n 


»> 


>» 


n 


n 


300, 
500, 
700, 
1000, 
3000, 
5000, 
10,000, 
20,000, 
40,000, 


200 

300 

600 

700 

1000 

3000 

5000 

10,000 

20,000 

40,000  and  upwards, 

4.  For  expeding  confirmatiotLB — 

(a.)  Testaments-dative,  for  all  the  duties  (besides  the 
charge  for  writings,  see  Art.  7),  . 
Eiks  thereto  at  same  rate. 
(5.)  Testaments  testamentar — 
When  the  amount  of  the  inventory  is  under  £50,   .     .        . 

£50  and  under    100, 
100        ^  200,        .        . 


0 
0 
0 
0 
0 
0 
0 
0 
1 
1 
2 
3 


2  6 

3  6 
5  0 

7  0 

8  0 
10  0 
12  6 
15  0 

0  0 

10  0 

0  0 

0  0 


0    3    0 


0 
0 
0 


1  0 

2  6 
4    0 


3H 


834 


8UCCB88IOK. 


When  the  amoont  of  the 

inyentoiy  is  ;CSOO  and  under  ^£300, 


*9 


91 


n 


600, 

1000, 

2000^ 

3000, 

4000, 

GOOO, 

10,000, 

S0,000^ 

40,000, 


300 
500 
1000 
2000 
3000 
4000 
6000 
10^000        „ 
20,000        „ 
40^000  and  upwards, 
Eiks  to  teetamenta  testamentar  at  same  ratea, 

6.  For  making  out  and  receiving  bonds  of  caution— 

When  the  caution  is  under  jS200^ 

/200  and  under    600, 

600  and  upwards, 

41.  For  restrietion  of  caution,  including  the  deliveranoe,  and 
receiying  and  marking  productions, 

7.  For  writing,  viz. — 

For  leoording  testaments,  inventories,  and  all  other  mat- 
ters required  to  be  recorded ;  for  extracts  and  copies 
ftom  records,  extracts  of  inventories  or  testaments, 
including  certificate  on  certified  copies,  and  generally 
for  all  writings,  per  sheet  of  writing  or  printing, 

NoTB. — Every  sheet  to  contain  250  words ;  one  sheet  to  be 
charged  when  the  whole  writing  does  not  exceed 
250  words,  and  if  there  be  any  remaining  number  of 
words  after  calculating  the  number  of  sheets  of  260 
words  each,  such  remainder  to  be  charged  as  an 
additional  sheet. 

a 

6.  To  the  commiBsary-clerk  of  Edinburgh — 

(a.)  For  collation  of  Englinh  and  Irish  probates,  or  letters 
of  administration,  per  sheet  of  250  words,     . 

(6.)  For  entering  abstracts  of  such  probates,  or  letters  of 
administration  in  the  commissary  books,  and  grant- 
ing certificate,  in  form  of  Schedule  (F), 

9.  For  furnishing  materials  for  and  appending  the  seal  of 

Court  to  confirmations  and  other  writs, 

10.  Attendance  at  sealing  repositories  or  other  similar  busi- 

ness (exclusive  of  the  fee  for  marking  the  petition),  per 
hour, 

11.  For  searches: — 

(a.)  Forgivinginspectionof  any  of  the  records  of  Court, 


£0    6 

0 

0    7 

0 

0  10 

0 

0  12 

6 

0  15 

0 

1     0 

0 

1    5 

0 

1  10 

0 

2    0 

0 

4    0 

0 

6    0 

0 

0    5 

0 

0    7 

6 

0  10 

0 

0    2    6 


0    16 


0    0    2 

0  10    6 
0    10 

0    6    8 
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and,  in  Edinboigh,  of  any  copy  probate  lodged 
with  the  derk,  each  case,  when  not  exceeding  five 

years  back, •       •     jfiO    1    0 

If  beyond  five  years, 0    2    6 

(b,)  For  aearfthing  for  a  process  or  any  particiilar  docu- 
ment, when  the  search  is  made  by  the  derk, 
including  certificate  of  search,  when  required. 
If  beyond  one  year,  and  not  exceeding  five,         •       0    S    6 

Five  years  and  upwards, 0    5    0 

IS.  For  certificates  of  r^istration  of  testamentary  and  other 

documents,     ••• 0S6 

18.  For  each  caveat, 0    2    6 

IIL — Judicial  Butineu  .^-^ 

14.  For  receiving,  and  marking,  and  calling  every  summons  or 

original  petition,  others  than  those  under  Na  1,    •        •       0    10 

15.  For  every  defence,  answer,  and  reply,        .       .       .        •       0    10 

16.  For  receiving  and  marking  each  set  of  productions,  except 

the  first, 006 

17.  For  each  deposition  of  a  witness,  including  attendance  at 

proofs, 009 

1&  For  lending  or  receiving  back  process^  and  comparing  the 

same  with  the  inventory,  and  scoring  the  receipt^          .  0  0    6 

19.  For  diligence  to  cite  witnesses,  writing  included,       .       ,  0  10 

20.  For  second  do.            do., 0  16 

21.  For  arrestments  and  loosing  of  do.,  each,    •        .        .       .  0  10 

22.  For  caption  to  compel  production  of  process,      ,       .       .  0  0    6 

23.  For  marking  intimation  of  sists  on  bills  of  advocation,  and 

sisting  procedure, 0    2    6 

24.  For  each  deliverance  or  decree,  except  those  under  Nos.  1 

and  6, 026 

25.  For  edicts  of  curatory, 0    10 

26.  For  an  act  of  curatory,  per  sheets 0    10 

27.  For  extracts  (judicial),  per  sheet, 0    10 

Dto,  M'NbilLj  LRD. 


88  &  39  Via.  c.  41.— An  ACT  for  the  relief  of  Widows  and 
Children  of  Intestates  in  ScoUaTid  where  the  Personal 
Estate  is  of  Small  Yalua— 19th  July,  1875. 

Wbebeas   many  poor  persons  die  intestate  in   IJcotland   possessed   of 
personal  estate  of  small  amount,  and  it  is  desirable  to  increase  the  facilities 
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for  ezpeding  eonfitmation  to  mich  «tate  and  eflSBCte,  and  to  ledooe  tiw 
expense  attending  the  aaine : 

Be  it  therefore  jenacted  by  the.  Queen's  most  ezcdlent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiiitoal  and  tempcnJ,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  aathcrity  of 
the  same,  as  follows : — 

1.  [Shcri  tiUe,] — ^This  Act  may  be  cited  for  all  puzposes  as  the  Intestates 
Widows  and  Children  (Scotland)  Act,  1876. 

5.  [Extent  q/ Act.]— This  Act  shall  extend  to  Scotland  only. 

3.  [Wher4  tdaU  dtm  not  mxeeA  ^£160,  widow  or  children  may  appty  to 
eommieeary-elerk  to  JUl  vp  wveniory  ani  exptde  eonfirmaHotL\ — ^Where  the 
whole  personal  estate  and  effects  of  an  intestate  dying  domiciled  in  Scot- 
land shall  not  exceed  in  value  the  sum  of  one  hundred  and  fifty  pounds, 
his  widow  or  any  one  or  more  of  his  children,  or  in  the  case  of  an  intes- 
tate widow  any  one  or  more  of  her  children,  may  apply  to  the  commissary- 
clerk  of  the  <^unty  within  which  the  intestate  was  domiciled  at  the  time 
of  death ;  and  the  said  commissary-clerk  shall  prepare  and  fill  up  an 
inventoiy  and  relatiye  oath,  as  nearly  as  may  be  in  the  form  of  Schedule 
(A)  appended  to  this  Aot»  and  shall  take  the  oath  of  the  applicant  thereto, 
and  on  caution  being  found  by  the  applicant  according  to  the  practice  of 
the  Commissary  Court,  shall  proceed  to  record  said  inventory  and  expede 
confirmation  in  the  form  as  nearly  as  may  be  of  Schedule  (B)  annexed  to 
this  Act,  and  shall  deliver  the  same  to  the  applicant  without  the  payment 
of  any  fee  therefor  save  as  is  provided  in  Schedule  (C)  annexed  to  this 
Act :  Provided  always,  that  where  the  value  of  the  said  estate  and  effects 
exceeds  the  sum  of  one  hundred  pounds  the  said  inventory  shall  be  duly 
stamped  before  being  recorded ;  and  such  confirmation  shall  have  the  same 
force  and  effect  as  that  prescribed  in  Schedule  (D)  annexed  to  the'Act  of 
the  twepty-fiist  and  twenty-second  Victoria,  chapter  fifty-six ;  and  where 
such  confirmation  shall  contain  English  or  Irie^  estate,  the  Begistrar  of 
any  Probate  Court  in  England  or  Ireland  shall  affix  the  seal  of  the  said 
Court  thereto  on  the  confirmation  being  sent  to  him  by  the  commissary- 
clerk  for  that  purpose,  enclosing  a  fee  of  two  shillings  and  sixpence. 

4.,  [Proof  of  identity  and  rdationihip  may  he  required,} — The  commissaiy- 
clerk  of  the  county  may  require  such  proof  as  he  may  think  sufficient  to 
establish  the  identity  and  relationship  of  the  applicant 

6.  [Commis$ary-elerh  tnay  refnee  to  proceed  if  not  eatisfied  thai  uhole 
estate  not  more  than  £150.] — If  the  commissary-clerk  of  the  county  has 
reason  to  believe  that  the  whole  personal  estate  and  effects  of  which  the 
intestate  died  possessed  exceeds  in  value  one  hundred  and  fifty  pounds,  he 
shall  refuse  to  proceed  with  the  application  until  he  is  satisfied  as  to  the 
real  value  thereof. 

6.  [CommMeary-derk  may  administer  oath,  **  Commiseary-derk  "  to  include 
^  eommiseary-defk  dgnete."]— All  commissary-derks  shall  for  the  purpose  of 
fhis  Act  have  power,  and  are  hereby  authorised  to  administer  oaths  and  to 
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take  dedaratioiiB  and  aflirmationa.:  The  term  '*  commissary-clerk"  ahall 
throughout  this  Act  include  ^  commissary-clerk  d^ute." 

7.  [Procedure  and  feee  under  thie  Aot  to  beregtUated  by  Act  of  SederunL — 
Any  rules  and  orders  and  tables  of  fees  requisite  for  carrymg  this  Act  into 
operation  shall  be  framed,  and  may  horn,  time  to  time  be  altered  by  the 
Court  of  Session  by  Act  of  Sederunt ;  but  the  total  amount  to  be  charged 
to  applicants  shall  not  in  any  case  exceed  the  sums  mentioned  in  the 
Schedule  (0)  annexed  to  this  Act. 

8.  [Inventory  duty  not  c^ffected  by  (hie  JcL] — Provided  always,  that 
nothing  herein  contained  shall  be  construed  to  affect  any  duty  now  pay- 
able on  inyentozies  of  personal  estate. 


SCHEDULE  (A). 
Form  of  Inventory  and  Bdatwe  Oatk. 

Inventobt  of  the  Pebsonal  Estate  wheresoever  situated,  of  [name  and 
description  of  deceaeedi,  who  died  at  ,  on  the 

day  of  ,  18       • 


Scotland. 

1.  Cash  in  the  house,        .  .  .  . 

2.  Household  fumitnie  and  other  effects  in  the 

deceased's  house,       .  .  .  • 

3.  Stock  in  trade  and  other  effects  belonging  to 

deceased,       •  •  .  .  . 

4.  Sum  in  bank— viz.,  (specify  ity  with  intereet 

thereon  to  date  of  oaJOi  to  Inventory)^* 

*(Add  any  other  estate  in  the  utuaiform.) 


At  I  the  day  of  ,  one 

thousand  eight  hundred  and  ,  in  presence  of  , 

Esquire,  commissary-clerk  of  the  commissariot  of  , 

Appeared  [name  and  description  of  appUeant],  who,  being  solemnly  sworn 
and  examined,  depones,  that  the  said  died  at 

,  upon  the  day  of  ,  and 

had  at  the  time  of  his  [or  her]  death  his  [or  her]  ordinary  or  principal 
domicile  in  the  county  of  :  That  the  deponent  is  the 

[widow  or  son  or  daughter]  of  the  said  deceased  , 

and  is  desirous  to  enter  upon  the  possession  and  management  of  the 


deceaied'8MtftteMhia[orlier]ezecator:  That  the  deponenl  does  not  knov 
of  any  testamentary  aettlement  or  writing  relatiTe  to  the  diapoaal  of  the 
deoeased'a  personal  estate  or  effeets,  or  any  part  thereof:  That  the  foie- 
going  inventory,  signed  l^  the  deponent  and  the  said  » 

as  relatiTe  hereto,  is  a  fall  and  complete  inrentory  of  the  personal  estate  and 
effects  of  the  said  deceased  ,  wheresoever  SLtnated  and 

belonging  or  due  to  him  [cr  her]  beneficially  at  the  time  of  his  [or  her]  death, 
in  so  far  as  the  same  has  come  to  the  deponent^s  knowledge :  That  the  value 
at  thii  date  of  the  said  personal  estate  and  effecti^  including  the  proceeds 
accrued  thereon  down  to  this  date,  does  not  exceed  £100  sterling :  That 
confirmation  of  the  said  personal  estate  in  Scotland  [England  and  Ireland  at 
ths  earn  fnof  he]  is  required  in  favour  of  deponent  All  which  is  truth,  as 
the  deponent  shall  answer  to  GkxL 


SCHEDULE  (B). 

Fcrm  of  ConfirmaUan, 

Cof\fi,rmaUon  %mL$d  under  the  Actj  38  ^  39  VieL  e.  41. 

CoNFiRHATiOH  Dattvb  of  A  By  who  resided  at  \name  and  deeeriplum  of 
deceaeedu 

The  said  A  B  had  pertaining  and  resting  owing  to  ,  at  the  time  of 

lus  [ifr  her]  decease, 
\TaJce  in  ini>eniary  of  estate  to  be  eonfirmedJ] 
I,  ,  Esquire,  commiBsary  of  the  county  of 

,  considering  that  the  said  A  B  died  at  ^ 

on  ,  and  had  at  the  time  of  death  his  [or  her]  ordinary  or 

principal  domicile  in  the  county  of  :  And  seeing  that 

C  D,  his  [widow,  or  son,  or  daughter,  or  her  son  or  daughter],  has  given  up, 
on  oath,  an  inventory  of  the  personal  estate  and  effects  of  the  said  ^  B  at 
the  time  of  death,  including  the  proceeds  accrued  thereon  to  date  of  oath, 
situated  in  Scotland  [England  and  Ireland,  (u  the  com  may  &«],  amounting  in 
value  to  ,  and  has  deponed  that  the  whole  personal  estate 

and  effects  of  the  said  A  B  does  not  exceed  in  value  ;£150,  which  inventory 
as  before  written,  has  been  recorded  in  my  Court  books,  of  date  , 

and  that  has  [or  have]  likewise  foimd  caution  for  acts  and 

intromissions  as  executor  [or  executors].  Therefore  I,  in  Her  Majesty's 
name  and  authority,  decern,  make,  constitute,  ordain,  and  confirm  the  said 
G  D  executor  [or  executors]  dative  quA  [relict  or  next  of  kin]  to  the 
deceased,  with  fall  power  to  to  uplift,  receive,  administer,  and 

dispose  of  the  said  personal  estate  and  effects,  and  grant  discharges  thereof, 
if  needful  to  pursue  therefor,  and  generally  every  other  thing  concerning 
the  same  to  do  that  to  the  office  of  executor  dative  qpM 
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18  known  to  belong :  P^roviding  always,  that  shall  render  jnst 

count  and  reckoning  for  intromissions  therewithi  when  and  where 

the  same  shall  be  legally  required* 

Qiven  under  the  seal  of  office  of  the  oommissariot  of 

and  signed  by  the  Clerk  of  Court  at  ,  the 

day  of  I  one  thousand  eight 

hundred  and 

ComtMuary-CUrk 


SCHEDULE  (C). 

Where  the  whole  estate  and  effects  of  the  intestate  shall  not  exceed  in 
▼alue  twenty  pounds,  the  sum  of  five  shillings,  and  where  the  whole  estate 
and  effects  shall  exceed  in  value  twenty  pounds,  the  sum  of  five  shillings 
and  the  further  sum  of  one  shilling  for  every  ten  pounds  or  fraction  of  ten 
pounds  by  which  the  value  shall  exceed  twenty  pounds. 


39  &  40  Vict,  c.  24.— An  ACT  for  the  Relief  of  the  Executors 
of  Testates  in  Scotland  where  the  Personal  Estate  is  of 
Small  Value.— 13th  July,  1876. 

Whereas  many  poor  persons  die  testate  in  Scotland  possessed  of  personal 
estate  of  small  amount,  and  it  is  desirable  to  increase  the  fjeunlities  for 
expeding  confirmation  to  such  estate  and  effects,  and  to  reduce  the  expense 
attending  the  same : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows  : — 

1.  [Short  title.}— This  Act  may  be  cited  for  all  purposes  as  the  "Small 
Testate  Estates  (Scotland)  Act,  1876." 

2.  [Extent  of  Act,] — This  Act  shall  extend  to  Scotland  only. 

3.  [Where  ettate  does  not  exceed  £150,  execvior  may  apply  to  commissary' 
clerk  to  fill  up  inventory  and  expede  confirmaiion.'] — ^Where  the  whole  real 
and  personal  estate  and  effects  of  a  testate  dying  domiciled  in  Scotland 
shall  not  exceed  in  value  the  sum  of  one  hundred  and  fifty  pounds,  the 
executors  of  such  testate  may  apply  to  the  commissary-clerk  of  the  county 
within  which  such  testate  was  domiciled  at  the  time  of  death  ;  and  the  said 
commissary-clerk,  on  production  of  the  will  or  other  writing  of  the  testate 
containing  the  nomination  of  an  executor,  shall  prepare  and  fill  up  an 
inventory  and  relative  oath,  as  nearly  as  may  be  in  the  form  of  Schedule 
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(A)  sppeaded  to  tihiB  Act^  and,  upon  rach  inTentoty  being  dvlj  swam  to  hj 
the  executory  shall  proceed  to  xeoord  said  will  or  other  writing  and  iniren- 
tory,  and  expede  confirmation  in  the  form  as  nearly  as  may  be  of  Schednle 

(B)  annexed  to  this  Act^  and  shall  deliver  the  same  to  the  execator  without 
the  payment  of  any  fee  therefor  save  as  is  jooTided  in  Schedule  (C)  annexed 
to  this  Act ;  and  such  confirmation  shall  have  the  same  force  and  effect  as 
that  prescribed  in  Schedule  (£)  annexed  to  the  Act  of  the  twenty-first  and 
twenty-second  Victoria,  chapter  fifty-six  :  and  where  such  confirmation 
shall  contain  English  or  Irish  estate  the  registrar  of  any  Probate  Court  in 
England  or  Ireland  shall  affix  the  seal  of  the  said  Court  thereto  on  the 
confirmation  being  sent  to  him  by  the  commissary-clerk  for  that  puipoee, 
enclosing  a  fee  of  two  shillings  and  sixpence 

4.  [Proof  of  idmutity.y-The  commissary-clerk  of  the  county  may  require 
such  proof  as  he  may  think  sufficient  to  establish  the  identity  of  the 
executor. 

5.  [CbmmiMary-cZerl  mutt'  he  mtufied  that  uhoU  tdaJU  it  under  /150l] 
— If  the  commissary-clerk  of  the  county  has  reason  to  beHere  that  the 
whole  real  and  personal  estate  and  effects  of  which  the  testate  died  possessed 
exceed  in  value  one  hundred  and  fifty  pounds,  he  shall  refuse  to  proceed 
with  the  application  until  he  is  satisfied  as  to  the  true  value  thereol 

6.  [Who  may  adminttter  oaUL] — Oaths  or  affirmations  under  this  Act  or 
under  the  Intestates  Widows  and  Children's  (Scotland)  Act^  1875,  shall, 
notwithstanding  anything  to  the  contrary  in  tiie  last-mentioned  Act,  be 
administered  in  the  manner  provided  by  section  11  of  the  Confirmation  and 
Ftobate  Act,  186& 

7.  [Proetdure  and  feet.'] — ^Any  rules  and  orders  and  tables  of  fees  requisite 
for  carrying  this  Act  into  operation  shall  be  framed  and  may  from  time  to 
time  be  altered  by  the  Court  of  Session  by  Act  of  Sederunt ;  but  the  total 
amount  to  be  charged  to  executors  shall  not  in  any  case  exceed  the  sums 
mentioned  in  Schedule  (C)  annexed  to  this  Act 

8.  [Inventory  duty  not  o^ffected.'] — Provided  always,  that  nothing  herein 
contained  shall  be  construed  to  affect  any  duty  now  payable  on  inventories 
of  personal  estate. 


[SoHSDuuai 
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SCHEDULES. 

SCHEDULE  (A). 
Form  of  Inventory  and  Bdaiive  Oaitk, 

Inyentobt  of  the  Personal  Estate  and  Effects,  wheresoeyer  situated, 
of  A  B  [design  deceased^  who  died  testate,  on  the  day  of 

,  18    ,  at  ,  and  had  at  the  time  of  death  his 

[or  her]  ordinary  or  principal  domicile  in  the  comity  of  A. 

1.  SCOTLAND, 

1.  Cash  in  the  house, £ 

2.  Household  furniture  and  other  effects  in  the  house,   . 

3.  Stock-in-trade  and  other  effects  belonging  to  deceased, 

4.  Money  in  bank, £ 

Interest   thereon   to   date   of   oath   to 
inventory,    .        .  *     . 


Amount  of  personal  estate  in  Scotland,   .  ,   £ 

n.  EJTGLAirD. 

1.  Principal  sum  in  policy  of  insurance  on  life  of  deceased  by 
the  A  B  Insurance  Company,  numbered  ,  and 

dated                          ,  18    ,    .        .        .    £ 
Vested  bonuses, 

Amount  of  personal  estate  in  England,  .    £ 


Total  amount  of  personal  estate  in  Scotland  and  England,     £ 


[Add  under  Scotland  or  England  any  other  estate  in  ustud  form.'] 

At  ,  on  the  day  of  ,  18    . 

In  presence  of 

Appeared  0  D  [design  deponefni\  who  being  solemnly  sworn  and 
examined  depones :  That  the  said  A  B  [repeat  designaJtion]  died  testate,  on 
the  day  of  ,  18    ,  at  ,  and  had  at  the  time 

of  death  his  [or  her]  ordinary  or  principal  domicile  in  the  said  county  of 
A :  That  the  deponent  is  the  executor  of  the  said  A  B,  and  has  entered 
upon  the  possession  or  management  of  his  or  her  estate  as  executor  nomi- 
nated by  him  or  her  [along  vnih  ]  in  his  or  her  will  [or  other 
testamentary  settlement  or  writing]  dated  the  day  of  »  18  » 
and  now  exhibited  and  signed  by  the  deponent  and  ,  as 
relative  hereto :  That  the  deponent  does  not  know  of  any  other  will  or 
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testamentttj  aettlement  or  writing  rektive  to  tbe  duponl  of  the  deceaaed's 
penonal  estate  or  effectti  or  any  part  thereof :  That  the  fbrogoing  inTentoiy 
signed  by  the  deponent  and  the  said  ,  aa  relative  bercto^ 

is  a  fiiU  and  complete  inventory  of  the  penonal  estate  and  eflbcti  of  the 
said  deceased  A  B^  wheresoever  sitoated  and  belonging  or  due  to  him  [or 
her]  beneficially  at  the  time  of  death,  in  so  far  as  the  same  has  oome  to 
the  knowledge  of  the  deponent :  That  the  ralne  at  this  date  of  the  whole 
real  and  penonal  estate  and  effeetSy  including  the  proceeds  aoemed  thereon 
down  to  this  date,  does  not  exceed  £IW>  sterling :  That  eonfinnation  of  the 
said  penonal  estate  and  effects  in  Scotland  [England  and  Iceland,  es  &« 
MM  may  he]  is  required  in  favour  of  the  deponent  [and  iks  ioid  ]. 

All  which  is  truth,  as  the  deponent  shall  answer  to  God« 


SCHEDCJLE  (B). 
Form  of  Coj\firfMtunu 

(ConfirmoHon isiued Mnder the  Aci2>9S 40  VieL  c  24.) 

CoNVlBiCATiON  in  favour  of  C  D,  lesiding  at  ,  executor  nomi- 

nate ofAB  [deiign  deaoMdl,  who  died  testate,  on  the  day 

of  1 18    ,  at  ,  and  had  at  the  time  of  death 

his  [or  her]  ordinary  or  principal  domicile  in  the  county  of  A, 

The  said  deceased  A  B  had  pertaining  and  resting  owing  to  him  [or  her] 

at  the  time  of  his  [or  her]  death,  the  following  personal  estate  and  effects, 

viz. : — 

[Take  in  pariieulan  of  eetaU  <u  tpedfied  in  inventory.] 

I,  E  Ff  Esq.,  commissary  of  the  said  county  of  A^  considering  that  the 
said  A  B  died  testate,  on  Uie  day  of  ,  18    ,  at  , 

and  had  at  the  time  of  death  his  [or  her]  ordinary  or  principal  domicile  in 
the  said  county  of  A  ;  and,  further,  considering  that  the  said  ^  B  by  his 
[or  her]  will  [or  other  toriting  containing  the  nomination  of  executor],  dated 
the  day  of  »  18    ,  and  recorded  in  my  Court  books  upon 

the  day  of  9  IB    ,  nominated  and  appointed  the  said  C  D 

to  be  his  [or  her]  executor ;  and  now,  seeing  that  the  said  C  D,  as  executor 
nominate  foresaid,  has  given  up  on  oath  an  inventoiy  of  the  whole  personal 
estate  and  effects  of  the  said  A  jB,  at  the  time  of  his  [or  her]  death,  situated 
in  Scotland  [and  England  and  Ireland,  as  the  case  may  he],  amoimting  in 
value  to  j£  ,88  therein  and  hereinbefore  set  forth,  and  that  the 

said  inventoiy  has  likewise  been  recorded  in  my  Court  books  on  the 
said  day  of  ,  18    :  Therefore  I,  in  Her  Majesty's  name  and 

authority,  ratify,  approve,  and  confirm  the  nomination  of  executor  con* 
tained  in  the  foresaid  will  [or  other  ivriiing  containing  the  nomination  of 
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exeenU>r\  and  I  give  and  commit  to  the  said  0  D  full  power  to  uplift, 
receive,  administer,  and  dispose  of  the  said  personal  estate  and  effects, 
grant  ^Bchaiges  thereof  if  needful  to  pursue  therefor,  and  generally  every- 
thing concerning  the  same  to  do  that  to  the  office  of  an  executor  nominate 
is  Icnown  to  belong :  Providing  always  that  he  shall  render  just  count  and 
reckoning  for  his  intronussions  therewith,  when  and  where  the  same  shall 
he  legally  required. 

Given  under  the  seal  of  office  of  the  commissariot  of  the  county  of  A, 

and  signed  by  the  Clerk  of  Court  at  ,  on  the  day 

of  ,18    . 

Commiasary-CMt, 


SCHEDULE  (C). 

Table  of  Fe€S» 

Where  the  whole  personal  estate  and  effects  of  the  testate  shall  not 
exceed  in  value  tvfmty  pounds,  the  sum  of  five  ehUXingsj  and  where  the 
whole  estate  and  effects  shall  exceed  in  value  iwefnJty  pounds,  the  sum  of 
five  ihiUingsj  and  the  further  sum  of  one  shiUing  for  eveiy  ten  pounds,  or 
fraction  of  ten  pounds,  by  which  the  value  shall  exceed  ttoenty  pounds  j' 
together  with  the  ordinary  fees  exigible  for  recording  the  will  or  other 
writing  of  the  testate. 


44  Vict.  c.  12. — ^An  ACT  to  grant  certain  Duties  of  Customs 
and  Inland  Revenue,  to  alter  other  Duties,  and  to  amend 
the  laws  relating  to  Customs  and  Inland  Revenue. — 3rd 
June,  1881. 

34.  [Provision  as  to  inventories  where  gross  value  of  estate  does  not  exceed 
;e300.  39  <fc  40  Vict.  c.  24,  39  <fc  40  Vict,  c  70.]— (1.)  The  Intestates 
Widows  and  Children  (Scotland)  Act,  1875,  and  the  Small  Testate  Estates 
(Scotland)  Act,  1876,  as  amended  by  the  Sheriff's  Court  (Scotland)  Act, 
1876,  shall  be  extended  so  as  to  apply  to  any  case  where  the  whole  personal 
estate  and  effects  of  a  person  dying  on  or  after  the  first  day  of  June,  one 
thousand  eight  hundred  and  eighty-one,  without  any  deduction  for  debts  or 
funeral  expenses,  shall  not  exceed  the  value  of  three  hundred  pounds  who- 
ever may  be  the  applicant  for  representation,  and  wheresoever  the  deceased 
may  have  been  domiciled  at  the  time  of  death,  and  the  fees  payable  under 
Schedule  (C)  of  each  of  the  two  first-mentioned  Acts  shall  not  exceed  the 
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snii^  of  fifteen  shiUinga,  inclaaiTe  of  the  fee  of  two  ahiUings  and  nzpenoe^to 
be  paid  to  the  commiaBary-clerk,  or  Sheriff-Clerk. 

(2.)  In  any  such  caae  where  the  estate  and  effects  shall  exceed  the  Talne 
of  one  hundred  pounds,  the  stamp  duty  payable  on  the  inventory  shall  be 
the  fixed  duty  of  thirty  shillings,  and  no  more. 

35.  {Froviiionin  eoH  of  nibie^umt  d%9cofmytk(Ut^ 
£300.^— Where  representation  has  been  obtained  in  conformity  with  either  of 
the  two  preceding  sections,  and  it  shall  be  at  any  time  afterwards  discovered 
that  the  whole  personal  estate  and  effects  of  the  deceased  were  of  a  value 
exceeding  three  hundred  pounds,  then  a  sum  equal  to  the  stamp  duty  payable 
on  an  affidavit  or  inventory  in  respect  of  the  true  value  of  such  estate  and 
effects  shall  be  a  debt  due  to  Her  Majesty  from  the  person  acting  in 
the  adminiBtration  of  such  estate  and  effects,  and  no  allowance  shall  be 
made  in  respect  of  the  sums  deposited  or  paid  by  him,  nor  shall  the  relief 
afforded  by  the  next  succeeding  section  be  claimed  or  allowed  by  reason  of 
the  deposit  or  payment  of  any  §um. 


CHAPTER  IIL— SUCCESSION  TO  ABSENTEES. 

44  &  45  Vict,  c  47. — ^An  ACT  to  amend  the  law  as  regards  the 
Presumption  of  Life  in  persons  long  absent  from  Scotlaad. 
—22nd  August,  1881. 

Whereas  great  hardships  have  arisen  from  the  want  of  any  limitation  to 
the  presumption  of  life  as  regards  persons  who  have  been  absent  from  Scot- 
land or  have  disappeared  for  long  periods  of  years,  and  it  is  desirable  that 
limitation  should  be  provided  : 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same  as  follows : — 

1.  [Prtiumptum  of  life  limited  to  eeven  yean  at  regards  ineome.] — In  the 
case  of  any  person  who  has  been  absent  from  Scotland,  or  who  has  dis- 
appeared, for  a  period  of  seven  years  or  upwards,  and  who  has  not  been 
heard  of  for  seven  years,  and  who  at  the  time  of  his  leaving  or  disappear- 
ance was  possessed  of  or  entitled  to  heritable  or  moveable  estate  in  Scotland,  or 
who  has  become  entitled  to  such  estate  in  Scotland,  it  shall  be  competent 
to  any  person  entitled  to  succeed  to  an  absent  person  in  such  estate  to 
present  a  petition  to  the  Court  setting  forth  the  said  facts,  and  after  proof 
of  the  said  facts,  and  of  the  petitioner's  being  entitled  as  aforesaid,  and  after 
such  procedure  and  inquiry,  by  advertisement  or  otherwise,  as  the  Court  may 
direct,  the  Court  may  grant  authority  to  the  petitioner  to  uplift  and  enjoy 
the  yearly  income  of  the  heritable  or  moveable  estate  of  such  absent  person, 
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as  the  case  may  be,  and  to  grant  all  requifiite  dischaiges  for  the  same,  as  if 
the  said  absent  person  were  dead  ;  or  the  Court  may  sequestrate  the  estate, 
and  appoint  a  judicial  factor  thereon  with  the  usual  powers,  and  with 
authority  to  pay  over  the  free  yearly  income  of  the  estate  to  the  petitioner, 
whose  discharge  shall  be  as  valid  and  effectual  as  if  granted  by  the  absent 
person. 

2.  [Proviiion  for  d%$poMl  of  capital  of  moveahle  edate  seven  years  after  date 
of  ddiverance.'l — ^It  shall  be  competent  to  the  petitioner  upon  whose  petition 
a  deliverance  has  been  granted  in  terms  of  the  preceding  section,  authoris- 
ing him  to  uplift  and  enjoy  the  yearly  income  of  moveable  estate,  or  to  the 
heir  or  representative  of  such  petitioner,  to  present  another  petition  to  the 
Court  after  the  lapse  of  seven  years  from  the  date  of  said  deliverance,  set- 
ting forth  that  during  that  further  period  the  said  absent  person  has  not 
been  heard  of,  and  after  proof  of  the  facts  stated  in  the  petition,  and  such 
procedure  and  inquiry,  by  advertisement  or  otherwise,  as  the  Court  may 
direct,  the  Court  may  grant  authority  to  the  petitioner  to  make  up  a  title 
to,  and  thereupon  to  receive  and  discharge,  possess  and  enjoy,  the  fee  or 
capital  of  the  said  moveable  estate  of  the  said  absent  person  in  the  same 
manner  as  if  the  said  absent  person  were  dead. 

3.  [Froioinon  for  disposal  of  heritable  estate  thirteen  years  after  date  of 
deUverance.'} — It  shall  be  competent  to  the  petitioner  or  petitioners  upon 
whose  petition  a  deliverance  has  been  granted  in  terms  of  section  one^ 
authorising  him  to  uplift  and  enjoy  the  yearly  income  of  heritable  estate, 
or  to  the  heir  or  representative  of  such  petitioner,  to  present  another  peti- 
tion to  the  Court  after  a  lapse  of  thirteen  years  from  the  date  of  said 
deliverance,  setting  forth  that  during  that  further  period  the  said  absent 
person  has  not  been  heard  of,  and  after  proof  of  the  facts  stated  in  the 
petition,  and  such  procedure  and  inquiry,  by  advertisement  or  otherwise, 
as  the  Court  may  direct,  the  Court  may  grant  authority  to  the  petitioner  to 
make  up  a  title  to  and  enter  into  possession  and  enjoyment  of  the  fee  of  the 
said  heritable  estate  of  the  said  absent  person  in  the  same  manner  as  if  the 
said  absent  person  were  dead. 

4.  [Provinon  for  disposal  of  moveable  estate  after  fourteen  year^  absence 
where  no  previous  deliverance  relative  to  income  under  sect,  1.}— In  the  case 
of  any  person  who  has  been  absent  from  Scotland,  or  who  has  disappeared 
for  a  period  of  fourteen  years  or  upwards,  and  who  has  not  been  heard  of 
for  fourteen  years,  and  who  at  the  time  of  his  leaving  or  disappearance  was 
possessed  of  or  entitled  to  moveable  estate  in  Scotland,  or  who  has  since 
become  entitled  to  moveable  estate  there,  it  shall  be  competent  to  any 
person  entitled  to  succeed  to  the  said  absent  person  in  such  moveable  estate 
to  present  a  petition  to  the  Court  setting  forth  the  said  facts ;  and  after 
proof  of  the  said  facts,  and  of  the  petitioner's  being  entitled  as  aforesaid, 
and  after  such  procedure  and  inquiry,  by  advertisement  or  otherwise,  as 
the  Court  may  direct,  the  Court  may  grant  authority  to  the  petitioner  to 
make  up  a  title  to,  receive  and  discharge,  possess  and  enjoy,  sell  or  dispose 
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of  the  said  moreftble  estate  in  the  Mme  manner  ai  if  the  said  abaent  penon 
were  dead 

6.  [Provmom  far  diipaaai  of  KerilahU  tdaU  o/Uft  fiosnly  ymr/  ohmatm 
i0lb«r«  nojNiwioiM  <W«mii0e  reloiiw  lo  tueoina  nmySmt  aaet  1.] — ^In  the  eaae  of 
any  penon  who  haa  been  abaant  from  Scotland,  or  who  haa  disappeared  far 
a  period  of  twenty  years  or  upwards,  and  who  haa  not  been  heard  of  for 
twenty  years,  and  who  at  the  time  of  his  leaving  or  disappearance  was 
posscsBod  of  or  entitled  to  heritable  estate  in  Scotland,  or  who  haa  since 
become  entitled  to  heritable  estate  there,  it  shall  be  ccmipetent  to  any  person 
entitled  to  succeed  to  said  absent  person  in  such  heritable  estate  to  present 
a  petition  to  the  Court  setting  forth  the  said  fEMts ;  and  after  proof  of  the 
said  facts,  and  of  the  petitioner's  being  entitled  as  aforesaid,  and  after  snch 
procedure  and  inquiry,  by  advertisement  or  othennse,  as  the  Court  may 
direct,  the  Court  may  grant  authority  to  the  petitioner  to  make  up  a  title 
to,  enter  into  possession  of  and  eigoy,  and  sell  or  dispose  of  the  said  herit- 
able estate  in  the  same  manner  as  if  the  said  absent  person  were  dead. 

6.  [Power  to  dMpeiiM  imifc  cometU  of  a&MtU  penon  to  eaiU  of  property  hM 
pro  tndtoifo.}— 'Where  the  absent  person  shall  have  been  one  or  two  or 
more  pro  indivieo  proprietors  of  heritable  estate  in  Scotland,  and  he  ahall 
not  have  been  heard  of  for  seven  years  or  upwards  after  his  leaving  Scotland 
or  disappearance,  and  where  the  other  pro  indMeo  proprietor  or  proprietors 
shall  desire  to  sell  the  said  estate,  it  shall  be  competent  to  such  other  pro 
indiviso  proprietor  or  proprietors  to  present  a  petition  to  the  Court  setting 
forth  the  said  facts,  and  after  such  procedure  and  inquiry,  by  advertisement 
or  otherwise,  as  the  Court  may  direct,  the  Court  may  grant  authority  to  the 
petitioner  or  petitioners  to  sell  the  said  estate  by  public  roup  or  private 
bargain,  as  the  Court  may  think  fit,  and  the  title  granted  by  the  said  pro 
indiviio  proprietor  or  proprietors  under  such  authority  shall  be  as  good  and 
valid  to  ^e  purchaser  as  if  the  absent  person  had  been  a  party  to  the  sale 
and  conveyance,  and  in  the  case  of  such  a  ssle  the  share  of  the  price  belong- 
ing to  the  absent  person  shall  be  paid  into  bank  for  behoof  of  such  absent 
person,  and  shall  be  deemed  to  be  heritable  estate  of  the  said  absent  person, 
and,  as  such,  shall  be  subject  to  the  provisions  of  sections  one,  three,  and 
five  hereof. 

7.  [Claim  of  abtent  pereon  barred  after  thirty  yeau  from  date  of  deliver' 
anec] — In  the  event  of  the  absent  person  having  right  to  heritable  or  move- 
able estate  in  Scotland  as  aforesaid,  or  of  any  person  entitled  to  succeed  to 
or  take  by  title  derived  from  him  preferably  to  the  person  who  has  obtained 
possession  of  the  heritable  or  moveable  estate  under  any  of  the  preceding 
sections  of  this  Act,  appearing  and  establishing  his  right  thereto,  he  shall  be 
entitled  to  demand  and  receive  the  fee  or  capital  of  the  said  estate,  heritable 
or  moveable,  where  extant  in  the  hands  of  the  person  or  persons  who  has  or 
have  obtained  possession  thereof  as  aforesaid,  or  of  any  one  taking  from  him 
by  gratuitous  title  (subject  to  a  claim  for  the  value  of  any  meliorations 
made  thereupon  by  such  person^  or  to  demand  and  receive  the  price 
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obtained  for  tlie  said  pioperty,  where  the  same  has  been  sold,  unless  a 
period  of  thirteen  years  has  elapsed  since  possession  of  the  fee  of  such  estate 
was  obtained  under  the  other  provisions  of  this  Act^  and  after  the  ezpizj  of 
such  period  of  thirteen  years  all  daim  by  the  absent  person,  or  those 
entitled  to  succeed  or  deriving  right  from  him  as  aforesaid,  shall  be  barred. 
In  no  case  shall  any  person  who  has  uplifted  the  income  of  property  under 
any  of  the  provisions  of  this  Act,  or  the  income  of  the  price  obtained 
therefor,  prior  to  the  absent  person  or  those  in  his  right  as  aforesaid  appear- 
ing and  intimating  their  claim,  be  liable  to  account  for  or  pay  to  the  absent 
person  or  those  in  his  right  the  income  received  as  aforesaid  prior  to  the 
intimation  of  such  daim. 

8.  [Pntwanptum  oftims  of  dea(h.}^'FoT  the  purposes  of  this  Act,  in  all 
cases  where  a  person  has  left  Scotland,  or  has  disappeared,  and  where  no 
presumption  arises  from  the  facts  that  he  died  at  any  definite  date,  he  shall 
be  presumed  to  have  died  on  the  day  which  will  complete  a  period  of  seven 
years  from  the  time  of  his  last  being  heard  o^  at  or  after  such  leaving  or 
disappearance. 

9.  [Several  penoru  may  he  conjoined  in  one  peHtion,} — ^Any  number  of 
persons  entitled  to  succeed  as  aforesaid  may  be  conjoined  in  one  petition 
relating  to  the  estate  of  the  same  absent  person ;  and  any  person  having 
a  limited  right  of  succession  may  appear  as  petitioner  to  the  effect  of 
having  such  right  made  effectual,  subject  to  the  proviaions  of  this  Act. 

10.  [Saving  the  righU  of  third  partiee,'] — It  is  hereby  expressly  provided 
and  declared  that  nothing  in  this  Act  contained  shall  be  held  to  prejudice 
or  affect  the  right  of  third  parties,  having  right  to  the  estate  or  any  part  of 
it,  preferable  to  the  right  of  the  absent  person,  or  to  the  right  of  his  represen- 
tatives derived  from  him. 

11.  [Policiee  of  cueuranee  exempted.] — ^This  Act  shall  not  apply  to  any 
claim  under  the  policy  of  assurance  upon  the  life  of  any  person  who  has 
been  absent  from  Scotland,  or  who  has  disappeared,  but  the  person  or 
persons  claiming  imder  such  policy  shall  be  required  to  prove  the  death  of 
the  person  whose  life  is  assured,  in  the  same  manner  as  if  this  Act  had  not 
been  passed. 

12.  [Jwriediction.] — ^For  the  purposes  of  this  Act  '^the  Court"  shall 
mean  and  include — 

(1.)  In  all  cases  one  of  the  Divisions  of  the  Court  of  Session : 
(2.)  In  all  cases  where  the  estate  of  the  absent  person  in  Scotland  does 
not  exceed  in  amount  or  value  the  sum  of  one  hundred  and  fifry 
pounds  sterling,  the  Sheriff  Court  of  the  county  in  which  said 
estate  or  the  greater  part  thereof  is  situate :  Provided  always,  that 
the  value  of  heritable  estate  shall  be  ascertained  in  teims  of  the 
provisions  of  the  40  &  41  Vict,  c  50. 

13.  [Short  title.'] — ^This  Act  may  be  dted  as  the  Presumption  of  life 
Limitation  (Scotland)  Act,  1881. 
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PART   VI. 
APPEALS  TO  HIGHER  COURTa 


20  Geo.  IL  a  43. — An  ACT  for  taking  away  and  abolishing  the 
Heritable  Jurifldictions  in  that  part  of  Great  Britain  called 
Scotland;  and  for  making  satisfaction  to  the  Proprietors 
thereof;  and  for  restoring  such  Jurisdictions  to  the  Crown ; 
and  for  making  more  effectual  provisions  for  the  Adminis- 
tration of  Justice  throughout  that  part  of  the  United 
Kingdom,  by  the  King's  Courts  and  Judges  there;  and 
for  oblig^g  all  persons  acting  as  Procurators,  Writers,  or 
Agents  in  the  Law  in  Scotland  to  take  the  Oaths ;  and  for 
rendering  the  Union  of  the  two  Kingdoms  more  complete. 

34  [Pencns  aggrieved  by  tenUnce^  Scy  of  ihe  Shmiff'CouH^  t»  erminal 
eateif  not  inferring  Um  of  lift  or  demembration^  or  in  dvU  iehere  Hie  turn  did 
not  exceed  £12^  may  appeal  to  the  next  OireuU  Court] — ^And  to  lihe  end  that 
the  JQilBdiction  of  the  Giicuit  Courts,  in  that  part  of  Qreat  Britian  called 
ScoHand,  may  be  rendered  more  usefal  and  beneficial  to  His  Majesty's  sub- 
jects in  that  part  of  the  United  Eingdom, — Be  it  further  enacted  by  the 
authority  aforesaid,  that  it  shall  and  may  be  lawful  to  and  for  any  party  or 
parties,  conceiving  himself  or  themselyes  aggrieved  by  any  interlocutor, 
decree,  sentence,  or  judgment  of  the  Sheriffs  or  Stewartfs  Court  of  any 
county,  shire,  or  stewartry,  or  of  the  Courts  of  any  royal  borough,  or  buigh 
of  regality,  or  barony,  or  of  any  Court  of  any  baron,  or  other  heritor  having 
such  jurisdiction,  as  is  not  hereby  abrogated  or  taken  away,  where  such 
interlocutor,  decree,  sentence,  or  judgment  shall  be  concerning  matters 
criminal,  of  whatever  nature  or  extent  the  same  may  be,  except  all  cases 
which  infer  the  loss  of  life  or  demembration,  or  in  matters  civil,  where  the 
subject  matter  of  the  suit  did  not  exceed  in  value  the  sum  of  twelve  pounds 
sterling,  to  complain,  and  seek  relief  against  the  same,  by  appeal  to  the 
next  Circuit  Court  of  the  circuit  wherein  such  county,  shire,  or  stewartry, 
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royal  bnigh,  or  burgh  of  regality  or  barony,  or  such  barony  or  estate  shall 
lie,  so  as  no  sach  appeal  be  competent  before  a  final  decree,  sentence,  or 
judgment  pronounced  ;  and  such  appeal  it  shall  be  lawful  for  the  party 
conceiving  himself  aggrieved  to  take  and  enter  in  open  Court  at  the  time  of 
pronouncing  such  decree,  judgment,  or  sentence,  or  at  any  time  thereafter, 
within  ten  days,  by  lodging  the  same  in  the  hands  of  the  Clerk  of  Court 
[Copy  to  be  delivered  to  the  respondents],  and  serving  the  adverse  party  with 
a  duplicate  thereof  personally,  or  at  his  dwelling-house,  or  his  procurator 
or  agent  in  the  cause,  and  serving  in  like  manner  the  inferior  judge  him- 
seU^  in  case  the  appeal  shall  contsdn  any  conclusion  against  him  by  way  of 
censure,  or  reparation  of  damages,  for  alleged  wilful  injustice,  oppression, 
or  other  malversation  ;  and  such  service  shall  be  sufficient  summons  to 
oblige  the  respondents  to  attend  and  answer  at  the  next  Circuit  Court 
which  shall  happen  to  be  held  fifteen  days  at  least  after  such  service  [Circuit 
Court  to  proceed  in  a  sumt/mary  vxvy  in  hearing  appeals,  and  to  award  real 
eotis\  ;  and  thereupon  the  judge  or  judges  at  such  Circuit  Court  shall  and 
may  proceed  to  cognosce,  hear,  and  determine  any  such  appeal  or  com- 
plaint, by  the  like  rules  of  law  and  justice  as  the  Court  of  Session  or  Court 
of  Justiciary  respectively  may  now  cognosce  and  determine  in  suspensions 
of  the  interlocutors,  decrees,  sentences,  or  judgments  of  such  inferior  Courts ; 
but  the  said  Circuit  Court  shall  proceed  therein  in  a  summary  way ;  and  in 
case  they  shall  find  the  reasons  of  any  such  appeal  not  to  be  relevant,  or  not 
instructed,  or  shall  determine  against  the  party  so  complaining  or  appealing, 
the  said  judge  or  judges  shall  condemn  the  appellant  or  complainer  in 
such  costs  as  the  Court  shall  think  proper  to  be  paid  to  the  other  party, 
not  exceeding  the  real  costs  bona  fide  expended  by  such  party ;  and  the 
decree,  sentence,  or  judgment  of  such  Circuit  Court,  in  any  of  the  cases 
aforesaid,  shall  be  final 

36.  [Appellants  to  give  bond  and  security.  Clerk  of  the  Court  answerable 
far  the  security,] — Provided  always  that,  whercver  such  appeal  shall  be 
brought,  such  complainer,  at  the  same  time  he  enters  his  appeal  as  afore- 
said, shall  lodge  in  the  hands  of  the  Clerk  of  Court  from  which  the  appeal 
is  taken,  a  bond  with  sufficient  cautioner  for  answering  and  abiding  by  the 
judgment  of  the  Circuit  Court,  and  for  paying  the  costs,  if  any  shall  be  by 
that  Court  awarded  ;  and  the  Clerk  of  Court  shall  be  answerable  for  the 
sufficiency  of  such  cautioner. 

37.  [Circvit  Courts  not  being  able  to  determine  appeal,  to  certify  the  same  to 
the  Court  of  Sessum,] — Provided  always,  and  it  is  heroby  enacted  by  the 
authority  aforesaid,  that  in  case  such  Circuit  Court  shall,  in  cognoscing  or 
proceeding  upon  such  appeal,  find  any  such  difficulty  to  arise,  that  by  means 
thereof  such  Circuit  Court  cannot  proceed  to  the  determination  of  Uie  same 
consistently  with  justice  and  the  nature  of  the  case  ;  in  any  such  case,  and 
not  otherwise,  it  shall  and  may  be  lawful  to  and  for  such  Circuit  Court  to 
certify  such  appeal,  together  with  the  reasons  of  such  difficulty,  and  the 
proc^dings  thereupon  had  before  such  Circuit  Court,  to  the  Court  of 
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Seadon  or  Ck>iirt  of  Juiticiaiy  respectively ;  which  Ooorts  are  her^ 
reipectiTelj  aathoriaed  and  required  to  proceed  in  and  determine  the 
fame. 


6  Geo.  IV.  c.  120.— An  ACT  for  the  better  regulating  of  the 
Forms  of  Process  in  the  Courts  of  Law  in  ScoUand, — 
5th  July,  1825. 

40.  [InUrloeutar  of  Cowrt  of  Seuion  on  proof  iakm  in  inftfioT  Gourte  to 
h€  final  <u  to  findings  of  faeL] — ^And  be  it  further  enacted,  That  when  in 
eaoMS  commenced  in  any  of  the  ConrtB  of  the  Sherifb,  or  of  the  magiatratee 
of  burghs,  or  other  inferior  Courta,  matter  of  &ct  shall  be  disputed,  and  a 
proof  shall  be  allowed  and  taken  according  to  the  present  practice,  the 
Court  of  Session  shall,  in  reyiewing  the  judgment  proceeding  on  such 
proof^  distinctly  specify  in  their  interlocutor  the  several  facts  material  to 
the  case  which  they  find  to  be  established  by  the  proof^  and  express  how 
fsr  their  judgment  proceeds  on  the  matter  of  fact  so  found,  or  on  matter 
of  law,  and  the  several  points  of  law  which  they  mean  to  decide  ;  and  the 
judgment  on  the  cause  thus  pronounced  shall  be  subject  to  appeal  to  the 
House  of  Lords,  in  so  for  only  as  the  same  depends  on  or  is  afifected  by 
matter  of  law,  but  shall,  in  so  far  as  relates  to  the  facts,  be  held  to  have 
the  force  and  effect  of  a  special  verdict  of  a  jury,  finally  and  conclusively 
fixing  the  several  facts  specified  in  the  interlocutor :  Provided,  howeveis 
that  except  in  consistorial  causes,  the  Court  of  Session  shall,  in  reviewing 
the  sentences  of  inferior  judges,  have  i>ower  to  send  to  the  jury  Court  such 
issue  or  issues  to  be  tried  by  jury  as  to  them  shall  seem  necessary  for 
ascertaining  facts  which  may  not  have  been  proven  to  their  satisfaction  by 
the  evidence  already  taken,  or  which  may  have  been  omitted  in  the  cause, 
the  verdict  to  be  returned  to  the  Court  of  Session,  to  assist  that  Court  in 
the  determination  of  the  cause ;  and  the  said  Court  shall  also  have  power 
to  remit  the  whole  cause  for  trial  to  the  jury  Court ;  and  in  neither  of 
these  cases  shall  it  be  necessary  to  have  the  consent  of  the  parties  to  the 
cancelling  of  the  depositions  already  taken  in  the  cause  before  proceeding 
to  jury  trial,  but  the  Court  of  Session  shall  have  power  to  give  such  direc- 
tions with  regard  to  the  proof  already  taken,  or  with  regard  to  any  part  or 
parts  thereof  as  to  them  shall  seem  just ;  to  which  effect  the  provision  in 
the  foresaid  Act  of  the  fifty-ninth  year  of  His  late  Majesty,  in  so  far  as  the 
consent  of  the  parties  to  the  cancelling  of  the  depositions  already  taken  is 
thereby  required,  shall  be  and  the  same  is  hereby  repealed ;  and  farther, 
the  Court  of  Session  shall  have  power  to  remit  the  cause  with  instructions 
to  the  inferior  Court,  if  that  course  shall  appear  to  them  the  most  just  and 
expedient  in  the  circumstances  of  the  case ;  but  it  is  hereby  expressly 
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proTided  and  declared  [potMr  to  adooaUe  ctgcMut  orden  for  proof  in  inftirior 
OofiMii^  that  in  all  cases  originating  in  the  inferior  Conris  in  which  the 
daim  is  in  amomit  above  forty  pounds,  as  soon  as  an  order  or  interlocutor 
allowing  a  proof  has  been  pronounced  in  the  inferior  Courts  (unless  it  be 
an  interlocutor  allowing  a  proof  to  lie  in  retentiSf  or  granting  diligence  for 
the  recovery  and  production  of  papers),  it  shall  be  competent  to  either  of 
the  parties,  or  who  may  conceive  that  the  cause  ought  to  be  tried  by  jury, 
to  remove  the  process  into  the  Court  of  Session,  by  bill  of  advocation, 
which  shall  be  passed  at  once  without  discussion  and  without  caution ; 
and  in  case  no  such  bill  of  advocation  shall  be  presented,  and  the  parties 
shall  proceed  to  proof  under  the  interlocutor  of  the  inferior  Court,  they 
shall  be  held  to  have  waived  their  right  of  appeal  to  the  House  of  Lords 
against  any  judgment  which  may  thereafter  be  pronounced  by  the  Court 
of  Session,  in  so  far  as  by  such  judgment  the  several  facts  established  by 
the  proof  shall  be  found  or  declared. 

44.  [Decress  in  actions  of  removing  to  he  tuibjeet  only  to  sutpention,'] — 
And  it  is  farther  enacted  by  the  authority  as  aforesaid.  That  when  any 
judgment  shall  be  pronounced  by  an  inferior  Court  ordaining  a  tenant  to 
remove  from  the  possession  of  lands  or  houses,  the  tenant  shall  not  be 
entitled  to  apply  as  above,  by  bill  of  advocation  to  be  passed  at  once,  but 
only  by  means  of  suspension,  as  hereinafter  regulated. 


ACT  OF  SEDERUNT  for  Repealing  certain  Acts  of  Sederunt, 
of  date  the  12th  day  of  November,  1825,  and  subsequent 
dates,  passed  for  regulating  the  Forms  of  Ftocess  in  the 
Court  of  Session,  in  pursuance  of  the  Statute  6  Qeo  17. 
c.  120;  for  Consolidating  the  Enactments  contained  in 
said  Acts ;  and  also  for  further  Improving  the  Forms  in 
said  Court.— Edinburgh,  11th  July,  1828. 


5.  Whsrbas  it  is  enacted  by  sectioii 
40  thftt  in  aU  cases  originating  in  the 
inferior  Conrts  in  which  the  claim  is 
in  amount  above  £40,  aa  soon  aa  an 
order  or  interlocutor  allowing  a  proof 
shall  be  prononnced  (aniens  it  be  an 
interlocutor  allowing  a  proof  to  lie 
tn  retentis,  or  granting  diligence  for 
the  recovery  and  production  of 
papers),  it  shall  be  competent  to 
advocate  snch  oanse  to  the  Court  of 
Session,  it  is  enacted  and  declared. 
That  if  in  such  cause  the  daim  shall 
not  be  simply  pecnniary,  so  that  it 


cannot  appear  on  the  face  of  tiie  bOl 
that  it  is  above  £40  in  amonnt,  the 
party  intending  to  advocate  shall 
previously  apply,  by  petition,  to  the 
judge  in  the  inferior  Court  for  leave 
to  &at  effect,  which  application  shaU 
be  intimated  to  the  opposite  party  or 
his  agent ;  and  the  petitioner  shall  be 
bound,  if  required  bv  the  judge,  to  give 
his  solemn  declaration  that  the  claim 
is  of  the  true  value  of  £40  and  upwards  | 
and  on  such  petition  being  presented, 
and  on  such  declaration,  if  required, 
being  made  to  the  satisfaction  of  Uie 
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jadgtty  leftTe  shall  be  gnated  to  advo- 
cftte,  and  the  olerk  of  the  inferior  Court 
•hall  oertify  the  lame ;  and  it  is  further 
enacted  and  declared.  That  if,  in  either 
class  of  causes,  neither  party,  within 
fifteen  days  in  the  ordinary  case,  and 
in  causes  before  the  Courts  of  Oricoey 
and  Shetland,  within  thirty  days  after 
the  date  of  such  interlocutor  allowing  a 
proof,  shall  intimate,  in  the  inferior 
Court,  the  passing  of  a  bill  of  advoca- 
tion,—such  proof  may  immediately 
thereafter  effectually  proceed  in  the 
inferior  Court,  unless  reasonable  erid- 
enoe  shall  be  produced  to  the  inferior 
judge  that  a  bill  of  advocation  has 
been  presented,  or  the  judge  be  satisfied 


that  effectual  measures  have  been  taken 
for  presenting  it;  in  which  case  the 
inferior  judge  shall  prorogate  the  time 
for  taking  the  proof  for  a  reaaooftble 
time,  not  less  than  seven  days  after 
that  fixed  for  the  first  diet  of  proof  in 
the  ordinary  case,  and  not  less  than 
twenty  days  in  cases  from  Orkney  and 
Shetland ;  and  if,  within  these  periods 
respectively,  no  intimation  shall  be 
made  of  any  such  bill  of  advocation,  the 
proof  shall  then  proceed ;  and  the  bill, 
if  such  have  been  presented,  together 
with  the  passing  thereof,  shall  be  held 
to  fall,  as  if  audi  bill  had  nerer  been 
presented. 


31  &  32  Via.  c.  100.— An  ACT  to  amend  the  Procedure  in 
the  Court  of  Session,  and  the  Judicial  Arrangements  in  the 
Superior  Courts  of  Scotland,  and  to  make  certain  Changes 
in  the  other  Courts  thereof. — 3Ist  July,  1868. 

Seot.  53.  [DefinUion  of  final  judgment  in  the  Outer  HotueJ] — It  shaU  be  held 
that  the  whole  cause  has  been  decided  in  the  Outer  House  when  an  inter- 
locutor has  been  pronounced  by  the  Lord  Ordinary,  which,  either  by  itself 
or  taken  along  with  a  preyious  interlocutor  or  interlocutors,  disposes  of  the 
whole  subject-matter  of  the  cause  or  of  the  competition  between  the  paities 
In  a  process  of  a  competition,  although  judgment  shall  not  have  been  pro- 
nounced upon  all  the  questions  of  law  or  fact  raised  in  the  cause ;  but  it 
shall  not  prevent  a  cause  from  being  held  as  so  decided  that  expenses,  if 
found  due,  have  not  been  taxed,  modified,  or  decerned  for,  and  for  the  pur- 
pose of  determining  the  competency  of  appeals  to  the  Court  of  Session,  this 
provision  shall  be  applicable  to  the  causes  in  the  Sheriff  and  other  inferior 
Courts,  the  name  of  the  Sheriff  or  other  inferior  judge  or  Court  being  read 
instead  of  the  words,  "  the  Lord  Ordinary,"  and  the  name  of  the  Sheriff 
Court  or  other  inferior  Court  being  read  instead  of  the  words,  ''Outer 
House." 

Yll.—AppeaU  from  Inferior  Oouirte, 

64.  [Proeess  of  advocation  abclieked.] — The   process   of  advocation   is 
hereby  abolished. 

65.  [Appeals  eubetiiuted  for  advocation.'] — Wherever,  according  to  the 
present  law  and  practice,  it  is  competent  to  advocate  to  the  Court  of  Session 
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a  judgment  (final  or  not  final,  as  tlie  case  may  be)  of  any  Sheriff  or  other 
inferior  Court  or  judge,  it  shall  be  competent,  except  as  hereinafter  pro- 
vided, to  submit  such  judgment  to  the  review  of  the  Ck>urt  of  Session  by 
appeal  in  the  manner  hereinafter  provided :  Provided  always,  that  it  shall 
not  be  necessary  for  the  appellant  to  find  caution  for  expenses  before  taking 
or  prosecuting  his  appeal 

66.  [Form  of  note  of  appeal] — ^An  appeal  to  the  Court  of  Session  under 
this  Act  may,  when  otherwise  competent,  be  taken  by  a  note  of  appeal 
written  at  the  end  or  on  the  margin  of  the  interlocutor  i^eet  containing  the 
judgment  appealed  from,  or  any  note  thereto  annexed,  or  by  a  separate 
note  of  appeal  lodged  with  the  clerk  of  the  inferior  Court ;  and  such  note 
of  appeal  may  be  in  the  following  or  similar  terms  : 

^  The  pursuer  [or  defender  or  other  party]  appeals  to  the 

Division  of  the  Court  of  Session : " 
And  the  said  note  shall  specify  the  Division,  and  shall  be  signed  by  the 
appellant  or  his  agent,  and  shall  bear  the  date  on  which  it  ib  signed. 

67.  [Not  competent  to  appeal  after  Hx  monthe  from  date  offi/MX  jucl^ment.] 
— It  shall  not  be  competent  to  take  or  sign  any  note  of  appeal  after  the 
expiration  of  six  months  from  the  date  of  final  judgment  in  any  cause 
depending  before  the  Sheriff  or  other  inferior  Court  or  judge,  even  although 
such  judgment  has  not  been  extracted. 

68.  \Tyme  ai  loAtcfc  interlocutors  of  inferior  Covrts  may  he  extracted,] — ^A 
party  may  take  an  appeal  within  the  space  of  twenty  days  after  the  date  of 
the  judgment  of  which  he  complains,  during  which  period  of  twenty  days 
extract  shall  not  be  competent ;  but  on  the  expiration  of  the  foresaid  period, 
if  no  appeal  shall  have  been  taken,  the  Clerk  of  Court  may  give  out  the 
extract;  it  being  competent,  however,  to  take  such  appeal  at  any  time 
within  the  period  of  six  months  from  the  date  of  final  judgment  in  the  cause, 
unless  the  judgment  has  previously  been  extracted  or  implemented. 

69.  [Effect  ofappeah  under  this  ^d.]— Such  appeal  shall  be  effectual  to 
submit  to  the  review  of  the  Court  of  Session  the  whole  interlocutors  and 
judgmente  pronounced  in  the  cause,  not  only  at  the  instance  of  the  appel- 
lant, but  also  at  the  instance  of  every  other  party  appearing  in  the  appeal, 
to  the  effect  of  enabling  the  Court  to  do  complete  justice  without  hindrance 
from  the  terms  of  any  interlocutor  in  the  cause,  and  without  the  necessity 
of  any  counter  appeal ;  and  an  appellant  shall  not  be  at  liberty  to  with- 
draw or  abandon  an  appeal  without  leave  of  the  Court ;  and  an  appeal  may 
be  insisted  in  by  any  party  in  the  cause  other  than  the  appellant,  in  the 
same  manner  and  to  the  like  effect  as  if  it  had  been  taken  by  himsell 

70.  [Notice  of  appeal,] — The  Clerk  of  the  inferior  Court  shall,  within  two 
days  after  the  date  of  any  appeal  being  taken,  send  written  notice  of  such 
appeal  to  the  respondent  or  his  agent :  Provided  that  the  failure  to  give  such 
notice  shall  not  invalidate  the  appeal ;  but  the  Court  of  Session  may  give 
such  remedy  for  any  disadvantage  or  inconvenience  thereby  occasioned  as 
may  in  the  circumstances  be  thought  proper. 
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71.  [Farm  of  hrimging  ofpeaiU  into  Cowri  of  SeaioiL}-'*  Within  two 
dajB  after  Uie  appeal  shall  have  been  taken,  the  clerk  of  the  inferior  Court 
■hall  tnmanit  the  prooeaa  to  one  of  the  clerks  of  the  Division  of  the  Omrt 
to  which  the  appeal  is  taken,  who  shall  snbjoin  to  the  appeal  a  note  of  the 
daj  on  which  it  is  received ;  and  it  shall  be  lawful  for  either  the  appellant 
or  the  respondent  at  any  time  after  the  expiry  of  eight  days  from  the  date 
of  snch  note  to  enrol  the  appeal ;  and  when  the  appeal  is  called  in  the 
roll  it  shall  be  competent  for  the  Court  to  order  the  whole  inferior  Court 
record,  and  the  interlocutors  in  catuoy  and  note  of  appeal,  and  notes  of  the 
evidence  and  productions,  if  any,  to  be  printed  and  boxed  to  the  Court ;  or 
the  Court  may  dispense  with  the  printing  and  boxing  of  any  portions  of 
the  same ;  and  in  case  the  record  and  other  papers  ordered  to  be  printed 
shall  not  be  printed  and  boxed  by  the  appellant,  or  in  case  he  shall  not 
move  in  the  appeal,  it  shall  be  lawful  for  the  Court,  on  a  motion  by  any 
other  party  in  the  cause,  either  to  dismiss  the  appeal  with  expenses,  and 
to  affirm  the  interlocutor  of  the  inferior  Court,  or  to  grant  an  order  autho- 
rising the  party  moving  to  print  and  box  the  record  and  other  papers  afore- 
paid,  and  to  insist  in  the  appeal  as  if  it  had  been  taken  by  himself. 

78.  [Proof  and  judgment  upon  appeahJy-The  Court  may,  if  necessary, 
order  proof  or  additional  proof  to  be  taken  in  any  appeal  under  this  Act, 
such  proof  to  be  taken  in  the  same  manner  as  proof  may  be  competently 
taken  in  any  cause  depending  before  the  Inner  House,  and  shall  thereafter, 
or  without  any  such  order  (if  no  such  proof  or  additional  proof  is  neces- 
sary), give  judgment  on  the  merits  of  the  cause  according  to  the  law 
truly  applicable  in  the  circumstances,  although  such  law  is  not  pleaded 
on  the  record;  and  the  record  may,  with  leave  of  the  Court,  be 
amended  at  any  time,  on  such  conditions  as  to  the  Court  shall  seem 
proper. 

73.  [Appeal  under  %  40  of  6  Geo.  IF.  c  120.]— It  shall  be  lawful,  by 
note  of  appeal  under  this  Act,  to  remove  to  the  Court  of  Session  all  causes 
originating  in  the  inferior  Courts  in  which  the  claim  is  in  amount  above 
forty  pounds  at  the  time  and  for  the  purpose  and  subject  to  the  conditions 
specified  in  the  fortieth  section  of  the  Act  Sixth  George  the  Fourth, 
chapter  one  hundred  and  twenty  ;  and  such  causes  may  be  remitted  to  the 
Outer  House. 

74  [Procedure  in  place  of  advocaiions  ob  contingentiam.] — In  place  of  ! 

advocations  of  actions  and  proceedings  in  inferior  Courts  oh  contingentiam^  | 

of  a  process  in  the  Court  of  Session,  it  shall  be  lawful  for  the  party  desir- 
ing to  remove  any  such  action  or  proceeding  to  the  Court  of  Session  to  lay 
before  the  Lord  Ordinary,  or  the  Division  of  the  Court  before  which  such 
Court  of  Session  process  shall  actually  be  at  the  time,  a  copy  of  the 
inferior  Court  recoid  or  of  such  pleadings  as  may  have  been  lodged,  and  of 
the  interlocutors  in  the  cause,  certified  by  the  clerk  of  the  said  inferior 
Court,  and  to  move  for  the  transmission  of  the  inferior  Court  process  to  the 
*  Altered  by  the  Act  of  Sedenmt  of  10th  March,  1870,  ii^/ro,  p.  866. 
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Court  of  Session ;  and  if  upon  consideration  thereof  the  said  Lord  Ordinary 
or  Division  of  the  Court  shall  be  of  opinion  that  there  is  contingency 
between  the  said  processes,  he  or  they  shall  grant  warrant  to  the  clerk  of 
the  inferior  Conrt  process  for  the  transmission  thereof;  and  upon  such 
transmission  being  made,  the  said  process  shall  thenceforth  be  proceeded 
with  in  all  respects  as  if  it  had  been  advocated  ob  contingentiam  to  the 
Court  of  Session  according  to  the  present  law  and  practice. 

75.  [Exdunon  of  review  in  titch  cases,"} — The  decision  of  the  Lord 
Ordinary  or  of  the  Courts  as  the  case  may  be,  upon  any  such  motion  for 
transmission,  shall  be  hnal  at  that  stage ;  but  in  the  event  of  the  applica- 
tion being  refused,  it  shall  be  competent  for  either  party  to  renew  the 
motion  at  any  subsequent  stage  of  the  cause. 

76.  [Appeals  mbstUuted  for  advocations  under  special  enactme7Us.1 — 
Where,  by  any  statute  now  in  force,  special  provision  is  made  for  removing 
any  action  or  proceeding  in  any  inferior  Court  to  the  Court  of  Session  by 
advocation,  it  shall  be  lawful  to  remove  any  such  action  or  proceeding  to 
the  Court  of  Session  by  appeal  under  this  Act  at  the  same  stage  of  the 
cause,  for  the  same  purpose,  and  with  such  and  the  like  restrictions  as  are 
provided  by  such  statute. 

77.  [Provisions  for  completing  record  in  processes  removed  to  the  Court  of 
Session  by  appeal,}-— Where  it  is  necessary  in  any  action  removed  to  the 
Court  of  Session  by  appeal  under  this  Act  that  a  record  should  be  made 
up  in  the  Court  of  Session,  the  record  shall  be  made  up  under  the  direction 
of  the  Division  of  the  Inner  House  in  which  the  appeal  is  depending. 

78.  [Bxdvsion  of  review  by  advocation  under  special  eruictments  to  imply 
exclusion  of  review  by  appeal.] — Where,  by  any  statute  now  in  force,  the 
right  of  review  by  advocation  to  the  Court  of  Session  is  excluded  or 
restricted,  such  exclusion  or  restriction  of  review  shall  be  deemed  and  taken 
to  apply  to  review  by  appeal  under  this  Act. 

79.  [Begulation  of  interim  possession  pending  appeal  to  the  Court  of 
Sessum,] — In  all  cases  where  the  judgment  of  any  inferior  Court  shall  be 
brought  under  the  review  of  the  Court  of  Session  by  appeal,  it  shall  be 
competent  for  the  inferior  Court  to  regulate  in  the  meantime,  on  the  appli- 
cation of  either  party,  all  matters  relating  to  interim  possession,  having 
due  regard  to  the  manner  in  which  the  interests  of  the  parties  may  be 
affected  by  the  final  decision  of  the  cause ;  and  such  interim  order  shall 
not  be  subject  to  review,  except  by  the  Court  at  the  hearing  of  such  appeal, 
when  the  Court  shall  have  full  power  to  give  such  orders  and  direction  in 
respect  to  interim  possession  as  justice  may  require. 

80.  [How  far  provisions  of  FaH  VII,  to  apply  to  depending  actions,] — 
The  whole  provisions  of  Part  VII.  of  this  Act  shall,  so  far  as  possible, 
apply  to  all  advocations  in  dependence  before  the  Inner  House  at  the 
commencement  of  this  Act,  and  to  all  advocations  which  may,  after  the 
commencement  of  this  Act,  come  before  the  Inner  House  by  report  or 
reclaiming  note  from  any  Lord  Ordinary:  Provided  always,  that  the 
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■dvoefttums  depending  before  the  Oater  Honee  at  the  oomilK 
Uiis  Act  shall  be  dispoeed  of  in  the  Oater  House  according  to  the 
law  and  practice. 


of 


ACT  OF  SEDERUNT  anent  Probation  and  Appeals  firom 
Inferior  Courts. — ^Edinburgh,  10th  March,  1870. 


III.  That  the  ooane  of  proceeding 
prescribed  by  the  TUt  sectioii  of  the 
said  sUtate  shAli  be  altered  to  the 
following  extent  and  effect : — 

(1.)  The  appellant  shall,  daring 
session,  within  fourteen  days  after  the 
process  has  been  received  by  the  Clerk 
of  Goort^  print  and  box  the  note  of 
M>peal,  record,  interlocutorsy  and  proof, 
if  any,  nnless,  within  eight  days  after 
the  process  has  been  received  by  the 
derk  he  shall  have  obtained  an  inter- 
locator  of  the  Goart  dispensing  with 
printing  in  whole  or  in  part ;  in  which 
case  the  appellant  shall  only  print  and 
box,  as  aforesaid,  those  papers  the 
printing  whereof  has  not  been  dispensed 
with  ;  and  if  printing  has  been  in  whole 
dispensed  with,  shall  lodge  with  the 
Clerk  of  Court  a  manuscript  copy  of  the 
note  of  appeal,  famishing  another  copy 
to  the  clerk  of  the  Loud  President  of 
the  Division :  And  if  the  appellant 
shall  fail,  witMn  the  said  period  of 
fourteen  days,  to  print  and  box,  or 
lodge  and  furnish  the  papers  required 
as  aforesaid,  he  shall  be  held  to  have 
abandoned  Ms  appeal,  and  shall  not  be 
entitled  to  insist  therein,  except  upon 
being  reponed,  as  hereinafter  provided 

(2.)  The  appellant  shall,  during 
vacation,  within  fourteen  days  after 
the  process  has  been  received  by  the 
Clerk  of  Coort,  deposit  with  the  said 
derk  a  print  of  the  note  of  appeal, 
record,  interlocutors,  and  proof,  if  any, 
unless  within  eight  days  after  the 
process  has  been  received  by  the  clerk 
he  shall  have  obtained  from  the  Lord 
Ordinary  officiating  on  the  Bills  an 
interlocutor  dispensing  with  printing 
in  whole  or  in  part,  for  which  purpose 
the  assistant-clerk  shall,  if  required,  lay 
the  process  before  the  Lord  Ordinary 
on  the  Bills;    and  in  such  case  the 


appellant  shall  depont  with  the  derk  as 
aforesaid,  a  print  of  those  papen  the 
printing  whereof  has  not  been  dispenaed 
with  ;  and,  if  printing  has  been  in 
whole  dispensed  with,  shall  lodge  with 
the  said  derk  a  manuscript  copy  of  the 
note  of  i^peal ;  and  the  appellant  shall 
upon  the  box-dav  or  sederont-day  next 
following  the  deposit  of  such  print 
with  the  clerk,  box  copies  of  the  same 
to  the  Court ;  or,  if  printing  has  been 
in  whole  dispensed  with,  shsll  famish 
to  the  derk  of  the  Lord  President  of 
the  Division  a  manuscript  copy  of  the 
note  of  appeal :  And  if  the  appellant 
shall  fail,  ^within  the  said  period  of 
fourteen  days,  to  deposit  with  the  Clerk 
of  Court,  as  aforesaid,  a  print  of  the 
papers  required,  or  to  lodge  with  him  a 
manuscript  copy  of  the  note  of  i^>peal, 
as  the  case  may  be,  or  to  box  or  furnish 
the  same  as  aforesaid,  on  the  box-day 
or  sederunt-day  next  thereafter,  he 
shall  be  held  to  have  abandoned  his 
appeal,  and  shall  not  be  entitled  to 
insist  therein,  except  upon  being  re- 
poned, as  hereinafter  provided. 

(8.)  It  shall  be  lawful  for  the  appd- 
lant,  within  eight  days  after  the  appeal 
has  been  hdd  to  be  abandoned  as  i^oire- 
said,  to  move  the  Court  daring  session, 
or  ihe  Lord  Ordinary  offidating  on 
the  Bills  during  vacation,  to  repone 
him  to  the  effect  of  entitling  him  to 
insist  in  the  appeal;  which  motion 
shall  not  be  granted  by  the  Court  or 
the  Lord  Ordinazy  except  upon  cause 
shown,  and  upon  such  conditions  as  to 
printing,  and  payment  of  expenses  to 
the  respondent  or  otherwise,  as  to 
the  Court  or  the  Lord  Ordinary  shall 
seem  just. 

(4.)  It  shall  be  lawful  for  the  respon- 
dent, within  eight  days  after  the  i^ipeal 
has  been  hdd  to  be  abandoned  as  afore- 
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if  during  fleanon,  to  print  and  box 
the  note  of  appeal,  record,  interlocnton, 
and  proof,  if  any ;  and  if  during  Taca- 
tion,  to  depont  a  print  thereof  with 
the  Clerk  of  Court,  and  thereafter  to 
insist  in  the  appeal,  as  if  it  had  been 
taken  by  himself;  in  which  case  the 
appellant  shall  also  be  entitled  to  insist 
in  the  appeal 

(5.)  On  the  expiry  of  the  said  period 
of  eight  days  after  Uie  appeal  has  been 
held  to  be  abandoned  as  aforesaid,  if 
the  appellant  shall  not  have  been 
reponed,  and  if  the  respondent  does 
not  insiit  in  the  appeal,  the  jadgment 
or  iudgments  complained  of  shall 
become  final,  and  shaJl  be  treated  in  all 
respects  as  if  no  appeal  had  been  taken 


against  the  same ;  and  the  Clerk  of 
Court  shall  forthwith  retransmit  the 
process  to  the  derk  of  the  inferior 
Coort;  Provided  always,  that  before 
retransmitting  the  process,  the  Cleric  of 
Court  or  his  assistant  shall  engross  upon 
the  interlocutor  sheet  and  sign  a  certi- 
ficate in  these  or  similar  terms: — 
"  [Date] — ^Retransmitted  in  respect  of 
the  abandonment  of  the  appeal ; "  and, 
in  respect  of  said  certificate,  the  Sherifl^ 
or  other  judge  of  the  inferior  Court, 
shall,  upon  a  motion  being  made  before 
him  to  that  effect,  grant  decree  for 
payment  to  the  respondent  in  the  appeal 
of  the  sum  of  three  pounds  three  shil- 
lings of  expenses. 

John  Inoub,  /.P.Z>. 
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ACT  OF  SEDERUNT  regalating  the  Fees  of  Agents  practising 
before  the  Sheriff  Courts  in  Scotland. — ^Edinburgh,  4th 
December,  1878. 

The  Lords  of  Goimdl  and  Seflrion,  conaidermg  that  by  Section  54  of  the 
Act  of  the  39th  and  40th  year  of  Her  Majesty  Queen  Victoria,  chap.  70,  it 
is  proTided  that — 


"The  Court  of  Sesnon  may  from 
"tune  to  time  make  luch  regmatioiiB 
"  by  Act  of  Sedenmt  as  shall  be  neces- 
**  sary  for  carrying  into  effect  the  par- 
"  poses  of  this  Act  i  and  for  regulating 
'*  the  fonns  of  petitions  and  modes  of 
"  procedure  and  of  pleadings  ;  and 
"generaUv  the  practice  of  the  Sheriff 
"Courts  m  respect  of  the  matters  to 
"  which  the  Act  relates ;  and  for  regu- 
"lating  the  fees  of  Court,  with  the 
"  concurrence  of  the  Commissioners  of 
"  the  Treasuxy ;  and  also  for  regulating 
"the  fees  of  the  agents  practising 
"  before  the  said  Courts ;  and  of  short- 
"  hand  writen  appointed  to  take  down 
"  proofs  ;  and,  so  far  as  may  be  found 
"expedient,  for  altering  the  course  of 
"  proceedings  hereinbefore  prescribed 
"in  respect  to  the  matters  to  which 
"  this  Act  relates,  or  any  of  them  ;  and 
"  for  regulating  the  place  or  places  at 
"which,  in  e^h  county,  the  business 
"  heretofore  conducted  in  the  Commis- 
"  sary  Court  thereof  shall  be  hereafter 
"  conducted  in  the  Sheriff  Court  thereof ; 
"  and  the  place  or  places  and  manner  in 
"  which  the  records,  books,  documents, 
"papers,  and  things  connected  there- 
"  with  dkould  be  hereafter  kept ;  and 
"  may  also  repeal  or  alter  the  provisions 
"  of  any  Act  of  Sederunt  relating  to 


u 


any  of  the  matteia  hereinbefore 
"  specified,  as  may  be  Inconsistent  with 
"  such  new  regulations ;  and  for  that 
"purpose  the  Court  of  Session  nuiy 
"  meet  during  vacation  as  well  as  during 
"  Session ;  and,  in  preitaring  such  Act 
"  of  Sederunt,  the  Court  may  take  the 
"assistance  of  any  six  Sheriffis  and 
"  Sheriflb-Substitute  whom  they  may 
"  select :  Provided  that  every  such  Act 
"  of  Sederunt  shall,  within  one  month 
"  after  the  date  thereof,  be  transmitted 
"  by  the  Lord  President  of  the  Court  of 
"  Session  to  one  of  Her  Majesty's  prin- 
"cipsl  Secretaries  of  State,  in  order 
"that  it  may  be  laid  before  both 
"  Houses  of  Parliament,  and  if  either 
"  of  the  Houses  of  Parliament  shall,  by 
"  any  resolution  passed  within  thirty -six 
*'  days  after  such  Act  of  Sederunt  has 
"  been  laid  before  such  House  of  Parlia- 
"  ment,  resolve  that  the  whole  or  any 
"part  of  such  Act  of  Sederunt  ought 
"  not  to  continue  in  force,  in  such  case 
"  the  whole  or  such  part  thereof  as  shaU 
"be  included  in  such  resolution  shaU, 
"  from  and  after  such  resolution^  cease 
"  to  be  binding." 

And  considering  that  by  the  altera 
tion  on  the  forms  of  process  introduced 
by  the  said  Act,  the  Act  of  Sederunt  of 
1st  March,  ISOl,  regulating  the  fees  of 
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Prooiuaton  in  the  Sheriff,  Stewart,  mnd 
Gommisaairy  Goarts,  has  been  rendered 
in  Taiioos  renpeoto  inapplicable,  and 
that  it  is  expement  to  alter  the  same  : 
Do  therefore,  in  Tirtae  of  the  powers 
conferred  by  the  raid  Act  of  Parliament, 
repeal,  as  nrom  and  after  the  Slat  day 
of  December,  1878,  the  said  Act  of 
Sederont  of  Ist  March,  1861 ;  and  pro- 
Tide  and  enact  that,  in  place  of  the 
regulations  and  table  of  fees  annexed 
to  the  said  Act  of  Sederunt,  the  regu- 
lations and  table  of  fees  hereto  annexed 
shall,  from  and  after  the  said  Slat  day 
of  December,  1878,  regulate  the  feea  of 
agents  practising  before  the  Sheriff 
Courts  in  Scotland,  until  the  aame  ahall 
be  altered  by  the  Court :  And  the  Lords 
appoint  this  Act  and  the  regulations 
and  table  of  fees  hereto  annexed  to  be 
engrossed  in  the  books  of  sederunt, 
and  printed  and  pabliahed  in  common 
foim. 

JoHV  Inolis,  I,F.D, 


GENERAL  REGULATIONS. 

1.  In  the  Ordinary  Sheriff  Court 
there  ahall  be  two  acales  of  taxation, 
Tiz.,  fxMl,  for  causes  where  the  amount 
of  principal  and  past  interest  concluded 
for  does  not  exceed  £25 ;  ieeond,  for 
causes  of  higher  amount  In  executry 
proceedings  there  shall  be  one  acale  of 
taxation  only. 

2.  Where  the  demand  doea  not 
exceed  the  sum  which  may  be  com- 
petently concluded  for  in  the  Sheriff's 
Small-Debt  Court»  no  fees  shall  be 
allowed  except  those  authorised  by  the 
Act  let  Yict.  c.  41,  unless  the  Sheriff 
see  cause  to  the  contrary  ;  but  when  a 
case  is  removed  from  the  Small-Debt 
or  Debts  Recovery  Court  to  the  Ordi- 
nary Court,  it  shall  be  competent  to 
the  Sheriff  to  allow  the  buaineas  to  be 
charged  for  according  to  the  subjoined 
Tablea. 

8.  (1)  The  scale  for  taxation  shall 
in  the  ordinary  case  be  determined  by 
the  amount  concluded  for,  but  in  aU 
cases  it  shall  be  competent  to  the 
Sheriff  to  direct  that  the  expenses  shall 
be  taxed  according  to  the  scale  appli- 
cable to  the  amount  decerned  for.  (2) 
In  cases  where  the  sum  concluded  for 


does  not  exceed  £25,  it  shall  be  compe- 
tent to  the  Sheriff  to  direct  taxation  on 
the  higher  scale,  it  he  shall  be  of  opin- 
ion that  the  amount  sued  for  does  not 
truly  indicate  the  nature  and  import- 
ance of  the  cause.  (8)  In  damages 
casea,  the  scale  for  tucation  of  the 
account  between  party  and  party  shall 
for  the  pursuer's  agent  be  regulated  by 
the  sum  decerned  for,  unless  the  Sheriff 
ahall  otherwiae  direct.  (4)  It  shall 
also  be  competent  to  the  Sheriff  to  dis- 
allow all  charges  for  papers  or  parts  of 
papers  or  particular  procedure  or 
agency  which  he  shall  judge  irregular 
or  unnecessary. 

These  regulations  shall  not  affect  the 
ordinary  power  of  the  Sheriff  to  declare 
that  expenses  shall  be  subject  to  modi- 
fication. 

4.  Procedure  in  ordinary  remoiings 
and  ejections  shall  be  charged  by  the 
amount  of  the  rent  When  the  rent  is 
not  set  forth  as  exceeding  £25,  the 
charges  shall  be  according  to  Scale  1. 
In  actions  cui  fatitwm  prcutandum,  for 
exoneration,  interdict,  and  others,  where 
the  pecuniary  amount  or  value  of  the 
question  in  dispute  cannot  bei  ascer- 
tained from  the  prooeas,  the  Sheriff, 
when  deciding  the  case,  shall  determine 
according  to  which  scale  the  account 
shall  be  taxed. 

5.  In  causes  of  great  importance,  or 
requiring  much  special  preparation,  it 
shall  be  in  the  discretion  of  the  Sheriff 
to  allow  for  a  debate  on  the  merits  a 
higher  fee  than  those  allowed  in  the 
Table,  but  not  exceeding  £5  ;  and 
that  either  by  a  direction  in  the  inter- 
locutor disposing  of  the  merits  of  tbe 
cause,  or  by  a  special  interlocutor  follow- 
ing on  a  motion  by  the  party  found 
entitled  to  expenses. 

6.  This  table  of  fees  shall  regulate 
the  taxation  of  accounts,  as  weU  between 
agent  and  client  as  between  party  and 
party,  but  with  this  distinction,  that 
where,  as  between  party  and  party, 
general  charges  of  limited  amount,  such 
as  "  Taking  Instructions  "  at  the  com- 
mencement of  a  case,  "  Inatructiona  for 
Precognition,"  and  "Proceaa  Fee,**  only 
are  allowed,  it  ahall  be  in  the  option  of 
the  agent,  as  againat  the  client,  to  aub- 
atitute  for  theae  general  fees  detailed 
chaises  for  all  necesaary   busineta  in 
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the  oMe,  tka  n$m  of 
obMge  being  ragnlatod  bj  tfaii  Table. 

7.  TlieezpeiiMStobeduagedagMiitl 
an  opporite  pMtj  ■hall  be  limited  to 
proper  '*  Brpeniei  of  ProceM,'*  without 
any  allowaaoe  (beyond  that  indicated 
in  the  Table)  for  preliminary  inTeitaga- 
tions,  fiibject  to  tbia  proviao,  that  pre- 
eognitiona  (ao  far  aa  relermnt  and 
neceaiary  for  proof  of  the  matten  in 
the  record  between  the  partiea),  although 
taken  before  the  raising  of  an  action  or 
the  preparation  of  defenoe8,and  although 
the  caae  may  not  proceed  to  trial  or 
proof,  may  be  allowed  where  eventually 
an  interlocutor  shall  be  pronoonoed 
allowing  »  proof. 

8.  In  order  that  the  expenaee  of  liti- 
gation may  be  kept  within  proper  and 
reasonable  limita,  only  such  expenses 
shall  be  allowed,  in  taxing  accounts 
between  party  and  party,  as  are 
absolutely  necessary  for  conducting 
it  in  n  proper  manner,  with  due  r^j^ard 
toeoonomy. 

9.  Notwithstanding  that  a  party 
shall  be  found  entitled  to  expenses 
generally,  yet  if,  on  the  taxation  of  the 
account,  it  shall  appear  that  there  is 
any  particular  part  A  the  litigation  in 
which  such  par^  has  poTsd  nnsoooees 
ful,  or  that  any  part  of  the  expense  has 
been  occasioned  tlirough  his  own  fault, 
he  shall  not  be  allowed  the  expense  of 
such  parts  of  the  proceedings. 

10.  Whenever  a  procurator  on  one 
side  attends  any  meeting  ordered  by 
the  8heri£f  for  adjusting  the  record,  or 


for  any  other  purpose^  and  tka 
absent,  or  not  prepared  to 
Sheriff  shall  have  power  to 
against  tlie  opposite  party  for  pnymesit 
of  the  fee  for  attendance  to  the  proen* 
ntor  who  is  ready.  And  when  no 
notice  has  been  sent  of  the  withdrawal 
of  an  appeal,  at  least  two  lawful  dnya 
before  the  dnte  fixed  by  the  Sheriif  for 
an  oral  hearing,  two-thirds  of  the  fee 
for  the  debate  will  be  allowed  to  the 
respondent's  agent. 

11.  ^e  principal  interlocutor  shoots 
shall  not  be  given  out  to  parties ;  m 
certified  copy  thereof  shall  be  made  up 
by  the  clerk  from  time  to  time,  and 
put  in  process,  for  which  he  shall  bo 
allowed  to  make  a  charge  at  the  end  of 
the  process  for  the  tML  number  of 
sheets  contained  therein,  according  to 
Art  8  of  the  Table,  to  be  paid  by  the 
party  found  liable  in  expenses,  or  where, 
no  expenses  are  found  due,  by  the  partiea 
equally. 

12.  When  a  remit  shall  be  made  by 
the  Court,  regarding  matters  in  the 
record  between  the  pMtieSy  to  an  accoun- 
tant, engineer,  or  other  reporter,  the 
agents  s£dl  not,  without  special  agree- 
ment, be  personally  responsible  to  the 
reporter  for  his  xemuneratioii, — ^tho 
parties  alone  being  liable. 

18.  Agents  acting  for  partiea  on  the 
peor^s  nm  shall  not  be  liable  for  the 
charges  or  allowances  to  witnesses, 
Sheriff-Clerks,shorthand  writers,  Sheriff- 
officers,  or  bar-offioers. 

JoBN  Ihoub,  LP,D, 


TABLE  OF  FEES. 
I. — Oeneral  Bwinen  in  Sktirijf  Courts. 

80ALB  I. 
Not  ezoeedlBg  £26. 

1.  Taking  instructions  to  conduct  case  of  pursuers,  or 

defenders,  including  charge  for  entering  or  inquir- 
ing for  appearance,  interlocutor  sheets,  and  inven- 
tory of  process,  and  attending  to  all  the  necessary 
steps  of  form  previous  to  enrolment,  .£050 

2.  Drawing  papers  per  sheet  (the  sheet  tliroughout 

this  table  consistmg  of  250  words}—- 


BOALB  II. 
Above  £S& 


£010    0 
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80  ALII. 

(1.)  Petitions,  condescendences,  defences,  and  an- 
swers, commissions  and  diligences  against 
witnesses  or  havers,  memorials  and  precog- 
nitions, reclaiming  petitions  and  answers, 
affidavits,  and  generally  all  necessary  papers,  ;£0  4  0 
Fair  copies  of  commissions  and  diligences 
against  witnesses  or  havers  not  allowed,  and 
duplicates  to  be  charged  as  copies. 

(2.)  Inventories  of  productions,  .  .  .  .020 
Papers  shall  be  confined,  as  closely  as  the  case 
will  permit,  to  statements  of  facts,  and  argu- 
ment without  quotations ;  but  reference  shall, 
where  necessary,  be  made  to  the  record  and 
to  authorities  cited,  as  well  as  to  proofs, 
deeds,  writings,  or  correspondence  produced, 
without  the  same  being  quoted  at  length ; 
and  if,  in  any  paper  produced  in  the  cause, 
quotations  of  any  kind  exceeding  one  page 
each  in  length  sluul  be  made,  the  same  shall  be 
chargeable  only  at  the  rate  of  copying  instead 
of  drawing  fees. 

(3.)  Figured  states — 

Ordinary  size, 0    6    0 

Folio, 0    8    0 

(4)  Revising  papers — 

One-half  the  drawing  fees. 

3.  Copying  papers  per  sheet — 

(1.)  IfinE^lish, 0    10 

^2.)  If  in  any  other  language, 0    16 

(3.)  Figured  states — 

Ordinary, 0    16 

Folio, 0    3    0 

No  allowance  shall  be  made  for  a  copy  of  any 
papers  or  productions  in  a  process,  except 
such  as  may  be  absolutely  necessary.  But 
each  agent  shall  be  entitied  to  a  full  copy  of 
the  record,  interlocutors  and  proof,  ana  any 
productions  that  may  be  necessary  for  the 
efficient  conduct  of  the  cause. 

4.  Instructing    counsel,  where   the    employment   of 

counsel    is    authorised,   or   subsequentiy   sanc- 
tioned— 
Letter  or  attendance  with  fee — 

;£1,  Is.  or  £2,  2a., 0    6    8 

Exceeding  j£2,  2s.,  and  not  exceeding  £5,  6&, 
Exceeding  £bj  5&,         

5.  Revising  papers  drawn   by  counsel,  where   the 

employment  of  counsel  is  authorised,  or  subse- 
quentiy sanctioned — 

Not  exceeding  5  sheets, 0    2    6 

Exceeding  6  sheets,  and  not  exceeding  10 
sheets, 0    6    0 


8CALBII. 


;£0   6    6 


0    3    0 


0    8 

0 

0  10 

0 

0     1 

6 

0    2 

0 

0    2 

0 

0    4 

0 

0  6  8 
0  10  0 
0  13    4 


0    3    4 
0    6    8 
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BOAUBI. 

And  for  eveiy  additional  10  sheets  or  part  of 

10  aheeta, ^^    2    6 

The  revisal  of  papers  drawn  by  counsel  to  be 
charged  according  to  their  length  as  finally 
lodged. 
6.  Attendances,  &c 
(1.)  Each  necessary  attendance,  including  jonmeys, 
attending  at  a  debate  when  counsel  instructed, 
or  at  a  jury  trial  or  proof,  or  an  examination 
of  parties  or  havers,  or  visitation  or  inspection 
ordered  by  the  Court ;  or  on  an  accountant, 
surveyor,  engineer,  architect,  tradesman,  or 
other  person  to  whom  a  remit  shall  be  made 
by  the  Court,  or  at  an  audit,  or  making 
searches  of  any  of  the  public  records,  or  other 
like  attendances,  where  the  same  shall  be 
necessary — 
(a)  If  at  the  Court  or  in  the  town  or  place  where 
the  agent  practises,  or  its  neighbourhood, 
not  exceeding  half-an-hour,  .       .034 

Exceeding  half-an-hour,  but  not  exceeding  an 

hour, 0    5    0 

And  for  each  half-hour  thereafter,  .026 

(6)  If  at  a  distance  therefrom,  for  the  time  occupied 
in  such  business  (including  travelling),  at 

the  rate  per  day  of 2    0    0 

Besides  reasonable  travelling  charges,  and  an 
allowance  for  maintenance,  at  a  rate  not 
exceeding  per  day, 10    0 

(c)  If,  during  such  absence,  the  time  necessarily 

occupied  in  actual  business  during  any  day 
shall  exceed  eight  hours,  the  agent  shall 
have  allowance  for  such  additional  time,  at 
the  rate  for  each  hour  of  .        .  .050 

(d)  But  when  business  may  be  properly  performed 

bv  a  local  agent,  the  auoitor  shall  only 
allow  such  expenses  as  would  have  been  in- 
curred if  it  had  been  done  by  the  nearest 
local  agent,  including  reasonable  charges 
for  instructing  him. 
(2.)  Allowance  to  agent  for  time  of  derk  necessarily 
occupied — 
(a)  If  in  the  town  or  place  where  the  agent  prac- 
tises, or  its  neighbourhood,  per  hour,        .026 

(6)  At  a  distance,  per  day, 0  10    0 

And,in  addition,  reasonable  travelling  charges 
and  personal  expenses,  the  latter  not  exceed- 
ing per  day, 0  10    0 

(3.)  Attendance  lodging  application,  and  procuring 
deliverance  on  any  application  where  a  speciid 
warrant  other  than  a  warrant  of  service  is  pro- 
cured, esc  ffr.  interim  interdict,  sequestration,    0    3    4 


flOAXSIL 


£D    3    4 


0     5    0 


0 
0 


6 
3 


8 

4 


3     O     0 


10    0 


0    6     8 


0 
1 


3 

0 


4 
O 


0  10     0 


0    6    8 
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(4.)  Borrowing  a  process  consistmg  of  not  more  than 

40  numDers, ^£0    1    0 

Aboye  40  and  not  exceeding  100  numbers,       .020 

Above  100, 0    3    0 

But  if  onl  J  a  part  of  the  process  is  required,  ex. 

gr.  an  interest  in  a  process  of  multiplepoind- 

ing,  the  charge  to  be  according  to  the  number 

of  articles  requiring  to  be  borrowed. 

(5.)  Returning  a  process  and  getting  receipt  scored, 

one-h^  olthe  above  borrowing  fees. 
(6.)  Ordering  a  caption  for  the  return  of  a  process, 

and  intimating  same  to  opposite  a^ent,         .016 
(7.)  If  the  process  is  not  returned  after  intimation  by 
the  clerk,  procuring  caption,  and  instructing 

oflicer  to  execute, 0    16 

When  the  caption  is  enforced,  the  above  fees  to 
be  paid   by  the  party  against  whom  it  is 
directed,  with  the  clerk's  and  officer^s  fees,  the 
severed  fees  to  be  paid  being  printed  or 
marked  on  the  back  of  the  caption. 
(8.)  Inquiries  if  paper  of  opposite  party  lodged,       .016 
But  this  to  be  charged  only  once  as  to  each 
paper. 
(9.)  Lodging  each  paper,  and  productions   made 

therewith, 0    16 

Or  if  productions  necessarily  lodged  separately 
from  paper,  the  same  fee. 
(10.)  Ordering  and  procuring  from  clerk,  any  de- 
liverance, act  or  warranty  commission,  dili- 
gence or  extract  decree,  or  authentication  of 
an  interlocutor  or  order  of  Court,  where  such 

is  necessary, 0    2    0 

(11.)  Instructing    messenger    or    officer   to    serve, 
execute,  or  intimate  the  various  kinds  of 
writs,  when  necessary — 
For  the  first  party  on  whom  service  or  intima- 
tion is  mack,         0    2    0 

For  every  other, 0    0    6 

This  cha^  to  include  examination  of  executions. 
(12.)  Attendance  on  reporter  with  proceedings,  &c., 

and  getting  him  to  accept  remit,   .        .        .020 
(13.)  Attendance  on  reporter,  getting  up  his  report, 

and  settling  his  fee, 0    2    0 

(14)  Attendance  on  a  Commissioner,  fixing  diet  of 
proof  or  examination  of  parties  or  havers,  and 
intimating  the  same  to  the  opposite  agent  or 
party,  ana  writing  certificate  of  intimation,  .030 
(16.)  Attencumceon  Commissioner  under  commission 
and  diligence,  and  getting  up  his  report,  with 
productions,  &c.,  and  paying  his  fee,  .  .030 
(16.)  Perusing    and    considering   reports   obtained 

under  a  remit, 0    3    4 


iSaALBIL 

£0  16 
0  3  0 
0   4    0 


0    2    6 


0    2    6 


0    2    6 


0    2    6 


0    3    4 


0    3    4 
0    0    6 


0    3    4 
0    3    4 


0    6    0 

0    6    0 
0    6    0 


864 


PBOCURATOBS'  AND  OFFICEBS'  FEBS. 


(17.) 


(18.) 
(190 

(80.) 


(21.) 


0    3     4 


(82.) 

(23.) 
(24.) 


(26.) 


(26.) 
(27.) 


I 


2&) 

29.) 

(30.) 


Taking  out  bond  of  cantion,  getting  it  signedi 
retundng  the  same  when  executed  to  the 
clerk,  and  intimating  the  lodgment  to  the 
oppoeite  agent, £0     8    4 

Procuring  M>nd  attested  when  necessary,        .020 

Inspecting  books  to  ascertain  if  caution  has  been 
found,  and  consenting  or  objecting  thereto,    .034 

Enrolling  a  cause  and  intimating  enrolment 
to  opposite  agents — 

Where  only  one  agent, 0     10 

For  each  other, 0    0    6 

Attendance  at  calling  in  motion  or  compear- 
ance roll,  or  at  diets  for  adjustment,  or  when 
the  case  is  ordered  to  the  roll  for  any  purpoae 
other  than  a  debate, 

But  there  shall  be  no  charge  for  attendance 
when  the  cause  is  not  called,  or  where  the 
calling  proves  abortive. 

Attendance  and  inquiries  as  to  a  cause  at 
avizandum, 0    2     0 

This  to  be  only  once  statedfor  each  timeatavizandum. 

Taking  protestation  for  not  calling,  enrolling, 
or  insisting  in  the  action,      .  .        .020 

The  papers  which  form  the  record  being  lodged 
on  Doth  sides, — ^For  the  agenfs  trouble  in 

§oin^  through  the  whole  proceedings  and  pro- 
uctions,  preparatory  to,  and  attendance  at 
closins  the  record, 0 

Debate  fee, — ^when  a  debate  has  been  ordered  by 
the  Sheriff,  or  the  case  appears  in  the  debate 
roll  in  orainary  course,  or  at  the  conclusion 
of  a  proof,  including  preparation  for  debate, 

No  other  charge  shall  be  made  for  attendances 
in  respect  of  case  being  in  the  debate  roll, 
however  long  the  debate  may  have  continued, 
or  however  often  the  case  may  have  been 
called  for  such  debate,  or  been  in  the  roll 
without  being  ca^ed. 

Attendance  inquiring  for  orobtaining  decree  in 
absence, 0    3    4 

Procuring  an  account  of  expenses  marked  by 
the  clerK,  lodgine  the  same  with  the  auditor, 
getting  diet  nxed,  and  intimating  the  same, 
with  copy  of  the  account,  to  opposite  agent,     0    3    4 

Framing  account  of  expenses,  per  sheet, .        .016 

Ordering,  procuring,  and  examining  extract,  .034 

At  the  end  of  ea^  process,  there  shall  bel 
dlowed  to  the  agents  a  fee,  to  be  called  I 
'^  Process  Fee,"  to  cover  all  general  oonsnlta- !  ^  .^    ^ 
tions  during  the  progress  of  the  case,  and  f 
communications  written  or  verbal  between  the  I 
agent  and  client, J 
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7.  Correflpondence — 
(1.)  Each  letter  not  exceeding  one  aheet^  .        •        .  £0 

And  for  each  page  or  part  of  a  page  beyond  the 
first  sheet, 0 

Bnt  mere  formal  letters  (such  as  simply  trans- 
mitting or  annexing  copies  of  papers)  to  be 
charged  each 0 

!2.)  Telegrams  (including  attendance  transmitting), .    0 
3.)  Circulars.    Framing  same,         ....    0 

Each  copy, 0 

To  be  pnnted  if  found  to  be  less  expensive  than 

copying. 
Addressing  and  despatching  printed  circulars, 

not  exceeding  20  in  number,      .        ,        .    0 
If  more  in  number,  at  same  rate. 
(4.)  Ordering  advertisements — 

Each  paper,  including  settlement  of  newspaper 
accoimts, 0    2 

8.  Mercantile  sequestrations — 

(To  be  charged  entirely  under  Scale  II.) 

(1.)  Receiving  instmctions  ana  explanations  to  apply 
for  sequestration,  and  writing  mandate, 

(2.)  Attendance  obtaining  deliverance  on  the  appli- 
cation,  ........ 

(3.)  Drawing  abbreviate  of  sequestration,  and 
getting  same  entered  in  register  of  inhibitions, 

(4.)  Inserting  advertisement  in  each  Gazette,  whether 
Edinburgh  or  London  Gazette,  besides  the 
usual  fees  of  drawing  the  advertisement, 
according  to  length, 

(6.)  Obtaining  deliverance,  declaring  election  of 
trustee  and  commissioners,  .... 

(6.)  Taking  out  bond  of  caution,  getting  it  signed, 
and  lodging, 

(7.)  Taking  out  act  and  warrant,  and  transmitting 
same  to  accountant  in  bankruptcy, 

(8.)  Drawing  abbreviate  of  trustee's  confirmation, 
and  copying  and  recording  the  same,     . 

(9.)  Framing  note  when  first  dividend  payable,  and 
list  of  commissioners,  and  lodging  same, 
Note. — The  other  charges  in  sequestrations 
to  be  the  same  as  chai*ges  for  similar  or 
analogous  business  under  this  Table. 
0.  Precognitions  and  proofs — 

(1.)  No  chaige  shall  be  allowed  for  precognitions  of 
witnesses  not  examined,  in  the  absence  of  a 
good  and  valid  reason  for  such  non-examina- 
tion, and  at  the  audit  all  precognitions  charged 
shall  be  produced. 

(2.)  No  charge  shall  be  allowed  for  journeys,  attend- 
ances or  correspondence  in  connection  with  the 
precognition  oi  witnesses,  but  in  lieu  thereof^ 
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and  in  addition  to  the  ordinary  drawing  fees  of 

precognition,  so  iar  as  relevant  and  neocaoary 

for  the  case,  a  charge  shall  be  allowed,  to  be 

called  **  InstructionB  for  Precognition,'' .        .£068  [£0  13    4 
And  in  addition,  reaeonable   travelling  and 

personal  expenses. 
(3.)  Perusing  record,  productions,  precognitions,  &c, 

before  proof  or  trial,  and  preparing  for  same,    0    6    8 
la  Plans- 
No  allowance  shall  be  made  for  plans  lodged  in 

process,  except  such  as  are  eitner  ordered,  or 

subsequently  sanctioned,  by  the  Court,  or  pre- 
pared by  mutual  arrangement  of  parties,  or 

proved  and  put  in  at  the  proo£ 
11.  Allowances  to  witnesses — 

'    The  charges  for  witnesses  attending  proo&  or  a 

trial  shall  not  exceed  the  following  rates : — 
(1.)  Where  the  wiine$$e$  reside  in  the  town^  or  within 

four  mUei  of  the  Churt-houee  where  the  proof 

or  trial  takes  plaM: — 
Labourers,  mechanics,  servants,  journeymen,  )     From     0    5     0 

&C.,  per  day,  according  to  circumstances,       .  )        to        0     7     6 
Tradesmen,  shopkeepers,    innkeepers,   clerks,  "j     From     0  10     O 

farmers,  manufacturers,  auctioneers,  &c.,  per  >        to        110 

day,  according  to  circumstances,  .        .        ,) 
Gentlemen,  merchants,  bankers,  clergymen,  &c, 

per  day, 110 

Professional  persons,  such  as  writers  or  solicitors, 

accountants,  physicians,    surgeons,    eminent 

architects,  civil  engineers,  surveyors,  &c,  per 

day, 2    8     0 

Women,  according  to  their  station  in  life,  perl     From    0    6     0 

day, j        to       10    0 

The  above  allowances  being  in  full  of  all  the  above 

respective  classes  of  persons  shall  be  entitled 

to  demand  for  their  trouble  and  maintenance, 

and  no  separate  charges  shall  be  allowed  for 

hotel  expenses  or  otherwise,  in  respect  of 

witnesses.    When  less  than  a  day  is  occupied, 

a  corresponding  reduction  to  be  made  in  the 

allowance. 
(2.)  Where  the  witneeue  do  not  retide  in  the  town^  or 

within  fowr  milee  of  the  Cowrt-houee  where  the 

proof  or  trial  takee  pla^  : — 
They  shall  be  allowed  at  the  above  rates  for  the 

time  necessarily  occupied  by  them  in  going  to, 

remaining  at,  and  returning  £rom  the  place  of 

proof  or  trial,  besides  reasonable  travelling 

charges  going  to  and  returning  from  the  place 

of  ^roofor  trial,  according  to  their  rank  and 

station  of  life,  and  with  reference  to  the  meana 

of  conveyance  to  and  from  their  respective 
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placet  of  residence,  sucli  as  steamboats,  rail- 
ways,  &c.  The  said  allowances  for  travelling 
shall  not  exceed  in  whole  the  rate  of  sixpence 
per  mile  for- going  to,  and  the  same  for  retum- 
mg  from,  the  place  of  proof  or  trial ;  and  in 
cases  where,  it  is  found  necessary  to  .employ 
professional  or  scientific  persons,  such  as  physi- 
cians, surgeons,  chemist^  engineers,  land  sur- 
veyors, or  accountants,  to  make  investigations 
previous  to  a  proof  or  trial,  in  order  to  (qualify 
them  to  give  evidence  thereat,  such  additional 
charges  for  the  trouble  and  expenses  of  such 
persons  shall  be  allowed  as  may  be  considered 
lair  and  reasonable,  provided  that  the  Sheriff 
shall,  on  a  motion  made  to  him  either  at  the 
proof  or  trial,  or  within  eight  days  thereafter 
if  the  Court  is  in  session,  or  if  in  vacation, 
within  the  first  ei^ht  days  of  the  ensuing 
session,  certify  that  it  was  a  fit  case  for  such 
additional  allowance. 
Receipts  or  vouchers  for  all  the  sums  stated  as 
paid  to  witnesses  shall  be  produced  to  the 
auditor  at  the  taxation  of  the  account,  other- 
wise the  same  shall  not  be  allowed. 
The  names  of  the  witnesses  examined  at  the  proof 
or  trial  shall  be  stated  separately  from  those 
not  examined  ;  and  if  the  expenses  of  all  or 
any  of  the  latter  class  of  witnesses  shall  be 
demanded,  the  grounds  or  reasons  for  such 
demand  shall  be  stated,  as,  for  example,  that 
the  witness -was  in  attendance  to  prove  a  cer- 
tain fact  or  writing  which  the  opposite  party 
had  previously  refused  to  admit, but  which  was 
admitted  at  tne  proof  or  trial,  whereby  the 
examination  of  the  witness  was  rendered  im- 
necessary ;  or  (in  the  case  of  a  defender) 
because  the  pursuer  had  failed  to  prove  his 
«ase,  in  consequence  of  which  the  defender's 
witnesses  were  not  examined,  but  in  this 
latter  case  it  ought  to  be  shown  that  all  the 
witnesses  charged  for  were  necessarily  cited, 
or  in  attendance^  the  general  rule  being  that 
the  expense  of  witnesses  not  examined  shall 
not  be  allowed  unless  a  good  and  valid  reason 
shall  be  assigned  for  their  non-examination. 
In  the  absence  of  a  note  in  terms  of  this  direc« 
tion,  the  witnesses  not  examined  shall  be  dis- 
allowed by  the  auditor. 
12.  Shorthand  writers— 
(1.)  Attendance  at  proofs  and  commissions,  not 
exceeding  per  nour  (besides  reasonable  travel- 
ling cha^;e8  when  necessaryX  •       ,  £0    b    0  £0  b    0 
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(2.^  Extending  notes,  per  sheet,  .  ;£0    1 

IdL  Apmeals — 
(1.)  Marking  appeils  to  the  Sheriff  or  the  Court  of 

Session, 0    S    0 

(8.)  To  the  respondent's  agent  for  inquiring  aa  to 

appeal  lodged, 0    2    0 

14.  Andito/s  feea- 

^1.^  Decrees  in  abeence,    .  .086 

(8.)  In  litigated  cases,  and  under  diligence — 

When  the  account  is  under  ^HO,  .086 

/lO  and  under        80,  .060 

80        „  50,       ...    0    7    6 

50        „  75,       ...    0  10    0 

75        „  100,       .  .    0  15    0 

100        „  150,       ...     1     1    0 

150  and  upwards,  .    I  11    6 

15.  Personal  diligence — 
1.)  Recording  execution  of  charge, .  .080 

[2.)  Procuring  fiat, 0    8    0 

rs.)  Instructing  apprehension, 0    3    4 

[4.)  State  of  deot  and  attendance  at  settlement,       .034 

16i  Sales-* 

(1.)  Fee  on  reporting  sales  under  poindings  or 
sequestrations,  or  any  other  judicial  sales, 
including  procuring  approval  of  roup  roll,    .    0    8 

!2.)  Fee  on  obtaining  wairant  to  pay.  .  .  .08 
3.}  Fee  for  conducting  sale,  exclusive  of  the 
auctioneer's  fee,  when  the  amount  of  the  roup 
roU  is  under  jSlOO,  at  the  rate  of  £5  per  cent ; 
for  all  above,  £&,  lOs.  per  cent ;  besides 
personal  expenses  and  other  necessary  outlay. 
17.  Procurator  fiscal — 

For  his  concurrence, 0    8    6 
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II. — For  Exeewbry  Buainea. 
(So  far  as  not  falling  under  the  foregoing  Table.) 

1.  Petition  for  decree-dative — 

il.)  Presenting  pNetition  and  directing  publication, 
2.)  Attendance  in  Court,  moving  for  and  obtaining 

decree-dative, 

8.  For  inventory  of  moveable  estate — 
(1.)  Fee  obtaining  the  necessary  information  rela- 
tive to  the  nature  of  the  moveable  estate,  and 
all  other  particulars  requisite  for  the  prepara- 
tion of  the  inventory, 

Note. — In  place  of  this  fee  it  shall  be  in  the 
option  of  the  agent  to  substitute  detailed 
charges  for  all  necessary  business  requisite  for 
the  preparation  of  the  inventory,  the  rates 
of  cnarge  being   regulated  by  this  Table, 
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but  in  that  case  he  will  not  be  entitled  to 
any  ad  vaiorem  fee  for  procuring  confirma- 
tion. 

(2.)  Drawing  inventory  and  oath — ^per  sheeti  . 

Extending  ditto— per  sheet,      .... 

(3.)  Attendance  with  the  executor,  before  the  Sheriff 
or  Justice  of  Peace,  when  oath  taken,    . 

(4)  Agency  taking  out  oond  of  caution,  getting  it 
subscribed,  and  lodging  it  with  the  Clerk,     . 

(5.)  Agency  procuring   attestation   of  cautioner's 
sufficiency, 

3.  Where   it   is   necessary   to  obtain  restriction  of 

caution — 

il.^  Fee  on  interlocutor  ordering  advertisement,      • 
2.)  Fee  on  interlocutor  restricting  or  refusing  to 
restrict  caution, 

4.  For  procuring  confirmation — 

Where  the  value  of  the  estate  does  not  exceed — 

jglOO, 

260, 

600,.        .        .        .        . 

1000, 

2000, 

6000, 

Upwards  of  ^000,       .... 
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UL^TricUs  under  §  23  of  the  Act  16  S  17  Vict  cop.  80^  and  wider  §  62 

of  the  Act  ZQS  40  Vict  cap,  70. 


80ALIL 

1.  Charges   for   taking    instructions^   attendances, 

and  precognitions,  to  be  the  same  as  under 
this  Table  in  ordinary  casea 

2.  A  debate  fee  to  be  allowed  for  the  diet  at  which 

the  proof  is  led  and  the  parties  heard  and  ^  ^i    q  a 
judgment  given,  not  by  length,  but  a  single  ^ 

fee  of 

This  fee  only  to  be  charged  once  in  course  of 
any  case  tried  under  these  sections. 
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From 

;£1  10     0 

to 
3    0    0 


IV. — Cau$e$  under  1  Vict  cap.  41,  §  4. 

Where  a  cause  is  remitted  to  the  Small  Debt 
Court  rbll,  under  §  4  of  the  Small  Debt  AcL 
there  shall  be  allowed  in  respect  of  the  trial 
of  the  cause,  to  cover  every  trouble,  a  fee  of 
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CHAPTER  IL— FEES  OF  SHEBIFF-OFFICEBa 

ACT  OF  SEDERUNT  regulating  the  Fees  of  Procoiatots  and 
Practitioners  in  .the  Sheriff  and  Stewart  Courts  of  Scot- 
land— ^Edinburgh,  6th  March,  1833 ;  renewed,  Snd  June, 
1887, 

Tabu  or  Fibs  m  Cim  Busikess  iob  SHBBOT-OmcBBa 

IN  Scotland. 

CitaUont, 

For  execnting  a  smnmons,  or  charging  on  a  decree  or  roistered  protest, 

or  Qfling  azTestmenty'or  serving  a  petition  or  complaint,  minute,  interlocator, 

or  warranty  or  intimation,  or  citing  for  examination, — ^for  each  of  these 

seTeral  acts,  and  returning  execution,  the  following  fees  will  be  allowed  for 

officer  and  witnesses : — 

When  the  demand  does  not  exceed  the  sum  which  may  be  com- 
petently pursued  for  in  the  Sheriff's  Small  Debt  Court,  .  j^     1     6 

Above  the  sum  which  may  be  competently  pursued  for  in  the 
Sheriff's  Small  Debt  Court,  and  not  exceeding  £60,  .080 

Above  £5C^.  .  .086 

For  executing  against  more  than  one  person  on  the  same  warranty 
when  a  separate  execution  not  necessary,  each  copy  after  the 
first — officer  and  witnesses,         .  ^  .  .  .010 

For  travelling  each  mile  after  the  first,  from  the  Court-house,  or 
the  residence  of  the  officer  employed  in  the  execution  of  any  of 
the  above  duties ; — the  distance  travelled  in  returning  after  ex- 
ecution of  the  duty  not  to  be  reckoned — officer  and  witnesses, .    0     1     S 

For  citing  a  witness  within  a  mile  of  the  Court-house,  or  residence 
of  the  officer  employed--officer  and  witnesses,  when  the 
demand  does  not  exceed  the  sum  which  may  be  competently 
pursued  for  in  the  Sheriff's  Small  Debt  Court,  .  .         .  .010 

Above  the  sum  which  may  be  competently  pursued  for  in  the 
Sheriff's  Small  Debt  Court,  .  .  .  .0-16 

For  every  other  witness  cited  within  the  same  distance,  when  a 
separate  execution  is  not  necessary— officer  and  witnesses,        .010 

For  travelling  each  mile  after  the  first,  either  from  the  Court- 
house  or  officer's  place  of  residence,  when  citing  witnesses — 
officer  and  witnesses,  .  .  .  .  .010 

The  above  fees  to  include  short  copies  of  citation,  and  returning 
exeentionfl. 

For  attending  the  proof  or  examination  of  parties  when  required, 
.  for  each  hour,     •  .  .010 
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For  publishing  a  brieve  of  services-officer  and  witnesses^ 
Attending  at  the  service^  first  hour, 
J'or  every  other  hour, 


:£0  2  6 
.020 
.010 


Poindings, 

When  the  appraised  value  does  not  exceed  the  sum  which 
may  be  competently  pursued  for  in  the  Sheriff  Small  Debt  Court, 
and  the  fees  are  not  limited  by  the  Statute  10  Qeo.  lY.  cap.  65, 
or  by  any  'other  statute — ^^ 

To  the  officer  for  collecting  his  party,  framing  schedule,  filling 
up  the  same,  and  completing  the  poinding  in  legal  form — ^for 
.  himself  and  party,  .  .  .  .  .  .060 

Extending' the  execution  of  poinding,  per  sheet,   .  .  .010 

Making  catalogue  of  poinded  effects,  and  granting  certificate  for 
the  excise,  .  .  .  .  .  .  .010 

When  the  appraised  value  is  above  the  fium  which  may  be  com- 
petently pursued  for  in  the  Sheriff  Small  Debt  Court,  and 
does  not  exceed  ^12 — officer  and  party, .  .  .  .076 

Extending  execution,  per 'sheet,  '.         '.         '.  .         '.010 

Making  catalogue,  per  sheet,  and  granting  certificate  for  the 
excise,      .  .  .  .  .  .  .  .010 

When  the  appraised  value  is  above  ^£12,  and  does  not  exceed 
£26 — officer  and  party,  .  .  .  .  .  .    0  12 

Extending  execution,  per  sheet,     .  .  .  .  .01 

Making  catalogueper  sheet,  and  granting  certificate  for  the  excise,    0    1 
When  the  appraised  value  exceeds  £25,  and  does  not  exceed 
£50— officer  and  party,  .  .  .  .  .  .    0  15 

Extending  execution,  per  sheet,     .  .  .  .  .01 

Making  catalogue,  per  sheet,  and  granting  certificate  for  the  excise,    0    1 
When  the  appraised  value  exceeds  £50— officer  and  party,  .    1    0 

Extending  execution,  per  sheet,     .  .  .  .  .01 

Making  catalogue,  per  sheet,  and  granting  certificate  for  the 
excise,      .  .  .  .  .  .  .  .016 

If  the  officer  and  party  is  necessarily  employed  more  than  two 
hours  in  executing  poindings,  or  in  travelling  for  that  pur- 
pose^ to  be  allowed,  in  addition  to  the  above  rates,  for  each 
hour  after  the  first  two — officer  and  party,        ,  .  .026 

Bat  under  this  last  charge,  the  officer,  for  himself  and  party, 
not  to  have  in  one  4ay  more  than  .  .  .  .    0  15    0 

Although  the  appraised  value  should  exceed  the  amount  of  the  debt,  the 
latter  is  to  be  the  rule  of  the  officei^s  charge  ;  and  these  charges  are  to  be 
ia  loll  of  all  incidents^  and  all  other  expenses  excepting  stamps. 


6 
0 
6 

0 
0 
6 
0 
0 
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Taking  inyentorj  of  sequestrated  effects — 

When  the  lent  to  he  secured  does  not  exceed  X1S-— officer  and 
witnesses,  .......  £0     5    0 

When  the  rent  is  above  £1%  and  does  not  exceed  £25— officer 
and  witnesses,      .  •  .076 

When  the  rent  is  above  /25,  and  does  not  exceed  £50— officer 
and  witnesses,  •  .    O  lO     O 

When  the  rent  is  above  £50 — officer  and  witnesses,         .  .     O  U     6 

Writing  out  inventory  and  schedule,  per  sheet  of  each,  in  any  of 
the  above  cases,  .  •  .  .010 

If  the  officer  and  witnesses  are  necessarily  employed  more  than 
two  hours  in  taking  the  inventory,  or  travelling  for  that  pur- 
pose, to  be  allowed,  in  addition  to  the  above  fees,  for  each  hour 
after  the  first  two — officer  and  witnesses,  .  .  .016 

But  under  this  last  charge,  for  the  hours  after  the  first  two,  the 
officer  not  to  have  in  one  day,  for  himself  and  witnesses,  more 
than         •  .  •  .    0  10     0 

For  serving  petition  of  sequestration  when  the  inventory  of 
sequestrated  effects  is  taken  by  the  officer— officer  and  wit- 
nesses,     •  •  •UXO 

Ejectiofu, 
The  same  fees  to  be  allowed  as  in  sequestrations 

In  cases  of  sale  of  poinded  or  sequestrated  effects,  an  officer  conducting 

such  sale,  by  executing  the  warrant  and  collecting  the  proceeds,  will  be  held 

liable  for  the  amount  of  the  roup-roll,  and  will  be  allowed  for  his  trouble  and 

risk,  including  auctioneer's  fees,  as  follows : — 

When  the  amount  of  the  roup-roll  is  the  sum  which  may  be  competently 
pursued  for  in  the  Sheriff  Small  Debt  Court,  or  under,  he  will  be 
allowed  7s.  6d. 

When  the  amount  of  the  roup-roll  is  above  the  sum  which  may  be  com- 
petently pursued  for  in  the  Sheriff  Small  Debt  Court,  and  does  not 
exceed  £100,  he  will  be  allowed  at  the  rate  of  5  per  cent 

When  the  amount  of  the  roup-roll  exceeds  £100,  but  does  not  exceed  £1000, 
he  will  be  allowed  the  above  rate  for  the  first  £100,  and  for  every  addi- 
tional £100,  or  part  of  £100, 3  per  cent ;  and  when  the  amount  exceeds 
£1000,  he  will  be  allowed  the  above  rates  for  the  first  £1000^  and  2  per 
cent  for  every  additional  £100,  or  part  of  £100. 
The  above  poundage  to  cover  all  charges  for  trouble  in  relation  to  the 

sale,  and  for  collecting  the  proceeds,  including  drawing  advertisements  and 
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aitide*  of  lonp ;  but  the  officer  will  Iw  allowed  all  his  ueceaiai;  diabnne- 
menta  or  expeDBes,  each  as  adT«rtiBiiig,  paying  crier,  travelling  durgea,  ftc. 
He  will  abo,  wli«u  the  proceeds  aie  abore  £S0,  be  allowed,  for  an  aaaist- 
aut  derk,  7b.  6d 

WartatUt  and  .Snunutotiou. 
Ezecating  warrants  to  apprehend,  and  bringing  for  examinati<ni — 

otBcei  and  one  assiBtant,  for  the  fint  hour,     .  .  ,^50 

Every  other  honr,  ,  .  .  ,  .  .  ,016 

If  more  than  one  aaaiatant  be  reqndred,  the  officer  shall  be 

allowed  for  each  additional  aeaistant,  for  the  first  hour,        .016 
Ereij  other  hour,   .  .  .  .  .  .  ,006 

Bat  a  charge  for  a  day  of  S4  home  not  to  exceed,  for  ofBcer,        .    0  16    0 
For  each  aMdttant,  .  .  .  .  .060 

For  executing  a  caption  for  the  retam  of  a  procesB,  .  .086 

If  the  procurator  who  liolda  the  process  resides  more  than  a  mile  distant 
&om  the  clerk's  office,  the  officer  and  his  assistant  to  be  paid  at  the  same 
rate  aa  when  executing  warrants  to  apprehend. 

Bar  Fat. 
To  the  bar-officer,  at  calling  each  new  cause,         .  .  .  ^    0    S 

Fix  each  enrolment  .  .  .  .001 

FMt  Payablt  *n  Bxchtqtur. 
To  the  schoolmaster,  Sheriff-of&cer,  constable  or  other  person  employed  in 
taldng  np  lists  of  jurors,  under  Hie  Statute  6  Geo.  IV.  c  SS,  for  each 
day  of  ten  hours  he  is  actually  employed  on  this  duty,  .  £0    7    S 

OfficeiB  employed  in  summoning  the  jury  and  witnesses  for  the  annual 
fiars ;  for  serving  precepts  respecting  the  election  of  a  Member  of  Parlia- 
ment ;  precepts  on  account  of  the  Crown  ;  proclamations  for  general  fasta 
or  thanksgivings,  or  other  the  like  busineaa,  to  be  allowed  for  the  first  mile, 
Is.,  and  every  mile  after  the  first,  4d.,  but  not  exceeding  7s.  6d.  for  each 
day,  or  twenty  miles  travelled.  These  allowances  to  be  in  full  of  all 
travelling  expenses,  except  ferries  ;  but  when  the  officer  has  to  cross  ferries 
he  will  be  allowed  the  neceesoiy  freight  of  the  ferry,  and  to  charge  the 
breadth  of  the  ferry  and  one-balf  more. 

Jv/ry  Court  FrOMtding*, 
Smmnoning  Jurors  to  the  Jury  Court,  or  countermanding  their 
att«ndauce,  or  rewaming  tiiem  to  attend — 
For  each  copy  citation,        .  .  ,  ,  .  ^    0 

For  each  juryman  countermanded  or  rewamed,     .  .00 

These  allowances  to  be   in  full  for   summoning,  countermanding. 
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nwarningaUjurTiiMii  tonding  within  *  mile  of  the  readenoe  of  the 
employed. 

TraveUing  every  mile  after  the  firsts  in  the  execution  of  these  datafie^  aX 
the  rate  of  7a.  6d.  for  each  day,  or  twenty  miles  travelled. 

If  the  same  jury  be  summoned  to  the  same  day  for  the  trial  of  difiezeni 
cases,  the  allowance  for  travelling  to  be  apportioned  equally  amongst  the 
different  cases. 

These  allowances  to  be  in  full  of  all  travelling  expenses,  except  fexries ; 
and  also  to  be  the  rule  of  payment  for  officers  in  summoning  juries  and 
witnesses  in  cases  for  asnonsing  damages,  or  valuing  property,  or  other  the 
like  buainefls. 

To  the  officer  forMtending  in  Court  to  verify  execution,  if  resi- 
dent where  the  trial  takes  place,         •  •  .£066 
If  he  oomes  from  .a  distance,  for  each  day  of  twenty-four  hours  he 

is  occupied,  including  coming  and  returning,.  .070 

Besidee  his  actual  expenses. 

NoU  Id,  When  the  officer  has  to  cross  femes,  he  will  be  allowed  the 
necessary  freight  of  the  ferry,  and  to  charge  the  breadth  of  the  ferry  and 
one-half  more. 

NaU  Snd.  No  charge  to  be  made  by  an  officer  for  anything  done  in 
causes  on  the  poor's  roll,  except  for  actual  outlay,  unless  expenses  shall  be 
recovered  from  the  opposite  party. 

Note  3rd.  The  sheet  of  writings  to  be  computed  at  300  words,  when  not 

otherwise  specified ;  but  if  the  writing  does  not  contain  300  words,  to  be 

charged  as  one  sheet ;  and  i^  after  finding  the  number  of  sheets  which  any 

such  writing  shall  comprise,  calculated  at  the  rate  aforesaid,  any  number  of 

words  less  than  300  words  shall  remain,  such  fewer  words  shaU  be  charged 

as  a  sheet. 

C.  HoPK,  IJ*.D. 
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ABANDONING  ACTIONS, 

power  to  abandon,  257. 

mode  of  abandoning,  257. 

cannot  be  by  letter  after  enrolment,  258. 

time  of  abandoning,  259. 

minute  of  abandonment,  259. 

payment  of  expenses  a  condition  of,  257,  260. 

minute  of,  must  be  sustained  by  Court,  260. 

partial  abandonment,  competency  of,  261. 
ABSENCE.    See  Degree  in  Absence — Debate. 
ABSENTEES.    See  Sugcebsion  to  Absentees. 
ACCEPTING  SERVICK    See  Citation. 

ACCOUNTS  AGAINST  SEVERAL  PURSUERS  OR  DEFENDERS,  201. 
ACCOUNTS,  ORDERING  STATEMENTS  OF.     See  Amending  and 

ADDiNa  TO  Pleadings. 
ACTION.    ;8fee  Grounds  OF ;  Special  forms  op. 
ADDITIONAL  PROOF.    See  Witnesses,  Examination  of. 
ADDITIONS  AT  REYISAL.    See  Adjustment  of  Record— Rsvisal  of 

Pleadings. 
AD  FACTA  FKmSTANDA  ACTIONS, 

actions,  377. 

arrestment  in  security  incompetent  in,  378. 

when  such  actions  competent,  378. 

decree  enforced  by  imprisonment,  379. 
ADJOURNING  PROOF.    See  Witnesses,  Examination  of. 
ADJUDICATION, 

Sheriff  can  under  special  powers  entertain  adjudications,  59. 

nature  of  action  of,  401. 
ADJUSTMENT  OF  RECORD, 

Sheriff-clerk  transmits  process  to  Sheriff  for,  156. 

done  at  once  where  no  motion  for  revisal  made,  or  where  refused,  156. 

if  parties  fail  to  revise  in  time,  opportunity  lost,  156. 

when  process  transmitted  Sheriff  directs  case  to  be  put  to  roll  for 
first  Court  day  not  less  than  four  days  thereafter,  156. 

877 
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ADJUSTMENT  OF  RECORD— <xm(tf»tied. 

record  to  be  adjusted  and  closed  on  day  for  adjustment^  167. 

provisions  of  Act  of  1853  as  to,  still  applicable,  157. 

at  meeting  pursuer  allowed  to  add  answers  to  defender's  statement  if 
not  preyiously  done,  158. 

pursuer  may  simply  minute  denial  if  Sheriff  approve,  168. 

no  new  statement  allowed  without  consent  of  Sheriff,  169. 

power  is  simply  to  adjust  statements  made,  159. 

where  new  statements  required,  strict  course  is  to  amend,  159. 

alteration  must  be  first  seen  and  allowed,  159. 

Sheriff  to  strike  out  irrelevant  matter,  159. 
ADMIRALTY, 

in  maritime  cases  Sheriff  has  same  jurisdiction  within  his  county  and 
a4Joining  seas  as  High  Court  of  Admiralty  possessed,  62. 

in  maritime  cases  under  ;£25,  Sheriff's  jurisdiction  privative,  62. 
See  Mabitdcb  Casbs. 
ADMISSION  OF  EVIDENCE, 

objections  to,  at  proof  must  be  entered  in  notes  of  evidence,  182. 
ADVOCATIONa    See  Appeals. 
AFFIRMATION.    See  Witnesses,  Examination  op. 
AGENT  TAKING  DECREE  FOR  EXPENSES  IN  OWN  NAME, 

may  do  so  on  application  to  Sheriff,  203. 

if  granted,  expenses  payable  to  him  not  to  party,  203. 

done  to  avoid  claims  of  compensation  between  parties,  203. 

if  decree  recalled,  agent  personally  liable  in  repayment,  203. 
AGENT,  WHEN  REQUIRED  TO  PRODUCE  MANDATE,  49. 
AGENT,  POSTAL  CITATION  BY.    See  Citation. 
AGENT'S  LIABIUTY  FOR  EXPENSES, 

when  agent  may  render  himself  liable  in  expenses,  204  Su  Expenses. 

agent  not  liable  for  expense  of  report  on  remit,  276. 
AGENTS  RIGHT  TO  CONTINUE  ACTION  FOR  EXPENSES, 

after  interlocutor  deciding  question  of  expenses,  parties  by  compro- 
mising cannot  deprive  agent  of  right  to  recover  expenses,  204. 

agent  entitled  to  sist  himself,  204 

takes  risk  of  interlocutor  finding  expenses  being  reversed,  204 

what  if  no  expenses  have  been  found  due,'  204 

in  such  case  must  aver  collusion  between  client  and  opposite  party, 
204. 

if  not  also  that  his  own  client  cannot  pay,  204 
AGENTS.    See  Pbocurators. 

cannot  appear  in  Small-Debt  Court  without  leave,  507. 
AGENTS,  POORS'.    Sm  Poob's  Roll. 
ALIMENT, 

nature  of  action  of,  60,  385. 

entitled  to  summary  despatch,  373)  385. 
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ALIMENT— eontintied. 

competent  before  Sheriff  where  no  question  of  status  raised,  88& 
interim  aliment  may  be  allowed,  385. 
form  of  decree  for,  388. 

imprisonment  still  competent  under  decree  for,  388. 
enforcement  of  decree  for,  by  poinding  and  arrestment,  388. 
by  imprisonment)  389. 
wilful  failure  to  obey  decree,  389. 
creditor  alone  applies  for  warrant  to  imprison,  390. 
application  is  summary,  390. 
debtor  must  have  opportunity  of  being  beard,  390. 
debtor  must  lead  in  prooi^  391. 
warrant  to  imprison,  392. 
expenses  of  application,  392. 

new  warrant  may  be  granted  for  balance  remaining  due,  393. 
debtor  treated  as  prisoner  for  contempt  of  Courf^  393. 
imprisonment  not  to  operate  as  satisfaction  of  debt,  393. 
ALIMENTING  DEBTOR.    See  Dbcrbb— Ihfrisonmbkt. 
AMENDING  OR  ADDING  TO  THE  PLEADINGS, 
practice  prior  to  1826,  245. 
practice  from  1825  to  1876,  245. 
practice  under  Act  of  187^  246. 
summary  of  provisions  as  to  amendments,  246. 
amendment  now  matter  of  right,  246. 
Sheriff  may  impose  conditions  as  to  expenses,  247. 
all  amendments  competent  which  are  necessary  for  determining  real 

question,  247. 
criterion  of  real  question,  247. 

amendment  which  will  change  real  question  incompetent,  247. 
amendment  incompetent  which  increases  the  sum  to  be  adjudicated 

on,  247. 
conclusion  for  interest  cannot  be  added,  249. 
time  of  amendment  is  any  time  during  course  of  action,  249. 
may  be  after  proof  lead,  or  after  appeal  taken,  249. 
not  after  judgment,  250. 
payment  of  expenses  a  usual  condition,  251. 
effect  o^  251. 
effect  as  to  diligence,  251. 

no  objection  that  amendment  previously  allowed,  252. 
mode  is  by  minute,  252. 

whether  supplementary  summons  competent,  252. 
appointments  to  confess  or  deny,  253. 
ordering  statements  of  accounts,  253. 
ordering  objections  to  such  statementsi,  261 
adding  matter  which  is  ret  novUer^  264.    See  Ebb  Novitbb. 


880  INDBX. 

AMENDING  UNDEFENDED  PETITION, 

provided  for  by  Act  of  1876, 144. 

formerly  regulated  by  Act  of  Sedenmt,  1839, 144 

may  be  allowed  by  Sheriff,  145. 

may  be  on  petition  or  as  separate  paper,  146. 

amended  petition  to  be  served  if  Sheriff  see  fit,  145. 

expenses  of,  not  chargeable  against  defender,  145. 

has  no  retrospective  effect  in  validating  diligences  in  qaestions 
defender's  creditors,  145. 

but  has  that  effect  in  question  with  defender,  145. 
APPEALS  BY  WAY  OF  EEMOVAL,  660,  577. 
APPEALS  TO  HIGHER  COURTS, 

modes  of  appealing,  559. 

unextracted  interlocutors  or  judgments,  569. 

actions  in  which  appeal  incompetent,  560. 

extracted  interlocutors  or  decrees  reviewed  by  way  of  suspenaion  or 
reduction,  561. 

Small  Debt  Court  decisions  appealed  to  Court  of  Justiciary,  661. 

decisions  under  Debts  Recovery  and  other  special  Acts^  561.     8m 
Appbalb  for  Review  to  HiaHBR  Coubtb. 
APPEALS  IN  ORDINARY  ACTIONS  IN  SHERIFF  COURT, 

history  of  process  of  appealing,  317. 

appealable  interlocutors  under  Act  of  1876,  318. 

against  interim  decree  for  money,  318. 

order  to  consign  not  appealable,  319. 

against  interlocutor  sisting  an  action,  319. 

against  interlocutor  granting,  refusing,  or  limiting  mode  of  proo^  319. 

mere  incidental  order  in  course  of  proof  not  appealable,  320. 

order  for  proof  to  lie  in  reUntii  not  appealable,  320. 

by  leave  by  Sheriff-Substitute,  321. 

how  applied  for,  321. 

against  final  judgment,  321. 

definition  of  final  judgment,  321. 

includes  liability  for  expenses,  322. 

but  not  interlocutor  merely  decerning  for  them,  322. 

time  of  appeal,  322,  323. 

appellant  cannot  rely  on  more  than  fourteen  days,  323. 

diays  run  from  date  of  signing  interlocutor,  323. 

engrossing  appeal,  323. 

lodging  reclaiming  petition  and  answers,  324. 

Sheriff  may  decide  without  argument,  324. 

ordering  oral  hearing,  324. 

appeal  opens  up  every  prior  interlocutor,  325. 

counter  appeals  unnecessary,  325. 

in  deciding,  Sheriff  may  open  up  record,  326. 
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APPEALS  IN  ORDINARY  ACTIONS  IN  SHERIFF  COURT— con«»«erf, 
and  allow  all  competent  amendments,  326. 
expenses  of  appeal  in  discretion  of  Sheriff,  326. 
Sheriff-Substitute  may  regulate  possession  pending  appeal,  327. 
APPEALS  FOR  REVIEW  TO  HIGHER  COURTS, 
actions  in  which  incompetent,  560. 
prohibited  in  actions  of  value  less  than  £i&y  562. 
this  rule  strictly  construed,  563. 
how  value  ascertained,  563. 
expenses  not  reckoned,  564. 

record  not  regarded  if  petition  shows  there  is  jurisdiction,  564 
may  be  looked  at  if  petition  does  not  show  jurisdiction,  565. 
appeals  in  actions  ad  facta  prcestandoy  566. 
against  what  interlocutors,  567. 
appeals  direct  to  Court  of  Session  from  judgment  of  Sheriff-Substitute, 

567. 
against  interlocutors  sisting  process,  568. 
against  interlocutors  giving  interim  judgment,  568. 
against  interlocutors  disposing  of  whole  merits,  568. 
definition  of  final  judgment,  321,  569. 
form  of  appeal,  570. 
time  of  appeal,  571. 
notice  of  appeal,  571. 
transmission  of  process,  672. 
printing  papers,  and  enrolment  of  appeal,  572. 
powers  of  Court  of  Session,  574. 
hearing,  proof,  and  judgment,  574. 
in  case  of  respondent  failing  to  appear,  appellaiit  must  show  cause 

against  judgment,  575. 
appellant  withdrawing  appeal,  576. 
possession  pending  appeal,  576. 
APPEALS  NOT  FOR  REVIEW, 

appeal  for  jury  trial,  560,  577. 
declaration  of  value  of  cause,  577. 

Court  of  Session  may  order  proof  before  Lord  Ordinary,  679. 
appeal  on  contingency,  580. 

removal  of  action  to  Court  of  Session  under  Act  of  1877,  406,  577. 
under  Employers'  Liability  Act,  419,  577. 
APPEARANCE, 

how  entered,  131. 

form  of  notice  of,  prescribed  by  Act  of  1876, 132. 

not  competent  to  receive  notice  of,  after  expiry  of  indueuB^  132. 

practice  prior  to  1876,  132. 

effect  of  Act  of  1876, 132. 

entering  appearance  after  proper  period,  132. 

3L 
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APPEABANCE— coiUinued 

may  be  witlidiawn  befoie  stating  defence,  133. 

mode  of  withdrawal,  133. 

effect  of  withdrawal,  133. 

differs  from  withdrawal  of  defender's  agent,  134 

decree  in  absence  after  appearance  entered,  136. 
APPOINTMENT  TO  CONFESS  OR  DENY.    Set  Ambhdino  ob  adddtg 

TO  Plkadinos. 
APPRENTICES, 

proceedings  between  employers  and,  417. 
8u  Emplotxbs  and  Workmen. 
APPRENTICESHIP  TO  PROCURATOR.    See  PBOCiTRATOBa 
ARGUMENT, 

ezclnded  from  condescendence,  109. 

and  from  defences,  149.    See  Debate. 
ARRESTMENT  AD  FUNDANDAM  JURISDICTIONEM, 

arrestment  not  ground  of  jurisdiction  in  Sheriff  Court,  81. 

exceptions  to  this  rule,  81. 

doubtful  if  arrestment  ad  fundandam  juriedicUonem  will  found  juris- 
diction against  person  domiciled  in  another  county,  81. 
ARRESTMENT  IN  SECURITY, 

arrestment  on  dependence,  216. 

used  only  in  action  having  pecuniary  conclusions,  216. 

right  regulated  by  Personal  Diligence  Act,  216. 

effect  of,  when  followed  without  undue  delay,  217. 

warrant  may  be  in  summons,  217. 

or  separate  writ  called  precept  of  arrestment,  which  may  be  issued  at 
any  time  during  the  dependence  of  the  process^  217. 

blank  precepts  not  to  be  issued,  217. 

time  for  arrestment,  217. 

if  served  before  petition,  when  petition  must  be  served,  217. 

after  petition  served  warrant  available  while  process  depends,  218. 

against  whom  served,  218. 

indorsement  by  Sheriff-Clerk  of  another  sheriffdom,  218. 

served  in  same  manner  as  petition,  218. 

postal  service  not  applicable,  218. 

what  arrestable,  219. 

when  pursuer  can  arrest  goods  in  his  own  hands,  219. 

wages  under  208.  a-week  cannot  be  arrested  in  security,  219. 

return  of  execution  of  arrestment  by  officer,  219. 

taking  off  arrestments,  219. 

petition  to  have  arrestment  loosed,  219. 

this  remedy  peculiar  to  common  debtor,  219. 

if  arrestee  disputes  validity  of  arrestment,  must  defend  the  furth- 
coming, 219. 
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ARRESTMENT  IN  SECURITY— ^meinwed. 
loosing  on  caution,  general  or  special,  220. 
recalled  where  used  nimiously^  220. 
breach  of  arrestment,  220. 
penalty  of  breach  of  arrestment,  220. 
prescription  of  arrestments,  221. 

ARRESTMENT  AND  FURTHCOMING, 
arrestment  in  execution,  351. 
must  be  completed  by  furthcoming,  362. 
what  may  be  arrested,  352. 
what  debts  cannot  be  arrested,  353. 
on  whom  arrestment  served,  355. 
how  arrestment  used,  357. 
effect  of  arrestment,  357. 
what  if  arrestee  die,  357. 
recalling  and  restricting  arrestment,  358. 
prescription  of  arrestment,  358; 
furthcoming,  by  whom  brought,  358. 

may  be  brought  in  Court  having  jurisdiction  over  arrestee,  358. 
conclusions  of,  and  defences  to  action  of  furthcoming,  358. 

ARRESTMENT  OF  SHIPS, 

to  found  jurisdiction  against  foreign  owner  of,  81. 
how  executed,  359. 
may  be  for  debt  of  part  owner,  360. 
completed  by  action  of  sale,  360. 

ARTICLES  OF  IMPROBATION, 

manner  of  challenging  executor  of  citation,  124 

AUDITOR, 

appointed  by  Sheriff,  47. 

holds  office  during  his  pleasure,  47. 

office  may  be  held  by  Sheriff-Clerk.  47. 

or  by  procurator,  47. 

no  restriction  upon  auditor  engaging  in  practice,  47. 

how  remunerated,  47. 

See  Exfenses-^Taxation. 

AUTHENTICATION  OF  PETITION, 

petition  to  be  signed  by  pursuer  or  his  law-agent^  114. 

one  signature  sufficient,  114. 

proper  place  at  end  of  pleas-in-law,  114. 

not  necessary  to  sign  account  annexed,  114. 

AUTHENTICATION  OF  WARRANT, 

warrant  to  beauthenticated  by  signature  of  Sheriff  or  Sheriff-Clerk,  1 15. 
Sheriff's  signature  always  sufficient,  115. 
Sheriff-Clerk's  sufficient  for  order  of  citation^  115. 
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AUTHENTICATION  OP  WARRANT-HxmHntied. 

containing  nothing  in  addition  but  warrant  to  arrest  on  dependence, 

116. 
where  warrant  other  than  such  is  issned  bj  operation  of  law.  Sheriff 
should  sign,  115. 

BANKERS'  BOOKS  EVIDENCE  ACT,  1879, 
privilege  given  by,  to  bankers,  18Q. 

8u  EVIDBNCB  FBOM  BaK KEBS*  BOOSS. 

BANKRUPTCY, 

Sheriffs  jurisdiction  regulated  by  statute,  61. 

deeds  void  under  Bankruptcy  Acts  may  be  set  aside  in  Sheriff  Court, 

es. 

not  competent  however  to  raise  a  simple  reduction  of  such  deeds  in 
Sheriff  Court,  68. 
BREACH  OF  ARRESTMENT.    8u  Arrsstmbnt  in  Sbcubitt. 
BREACH  OF  INTERDICT.    See  Ihtbbdiot. 
BURYING-GROUND.    iSfe«  Ehtails. 

BUSINESS,  CARRYING  ON  IN  SHERIFFDOM  GROUND  OF 
JURISDICTION.  See  JuRiBDicnoN— ClABBTiKa  on  Bubinbss  in 
Shebiffdoh. 

CALLING  NEW  PARTIES.    See  Sibtinq  new  Pabtdbs. 
CAPTION, 

obligation  to  return  process  may  be  enforced  by,  99. 

nature  of  process  caption,  292. 

method  of  enforcing  return  of  process  under  Act  of  1876,  293. 

when  competent,  293. 

unsuitable  where  process  has  been  long  borrowed,  293. 

or  destroyed,  293. 

issue  of  warrant,  294. 

who  may  apply  for  warrant,  294 

clerk  responsible  for  execution,  294. 

stay  of  execution,  S^5. 

must  be  by  note  to  Sheriff,  295. 

damages  for  wrongous  execution,  296. 
CARRYING  ON  BUSINESS  IN  SHERIFFlDOM, 

a  ground  of  jurisdiction,  74. 

though  defender  domiciled  in  another  county,  75. 

tMs  ground  of  jurisdiction  regulated  by  Sheriff  Court  Act,  1876,  76w 

applies  to  partnerships,  76. 

cannot  be  taken  away  by  implication,  77. 
CAUTION  FOR  EXPENSES, 

party  objecting  to  liquid  document  of  debt  by  way  of  exception  may- 
be ordered  to  find,  68,  222. 
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CAUTION  FOR  EXPENSES— co»«nw«i. 

ordering  party  to  find  is  in  discretion  of  Court,  224. 

pursuer  divested  of  property  and  interest  in  suit  must  find,  224. 

except  in  special  circumstances,  225. 

pursuer  not  divested  of  interest  in  suit  not  in  general  made  to  find,  226* 

except  in  certain  cases,  227. 

defender  not,  except  in  extreme  cases,  ordered  to  find,  228. 

amoimt  of  caution,  228. 

must  be  renewed  if  cautioner  withdraw  or  fail,  229. 

eflect  of  failure  to  find,  236. 

may  be  ordered  where  pursuer  has  only  nominally  right  to  sue,  239. 
CAUTION  IN  SUSPENSIONS.    8u  Suspension. 
CAVEAT.    See  Interdict — Sequestration  for  Rent. 
CERTIFICATION,  101,  113. 
CERTIFICATE  OF  JUDGMENT, 

granted  by  Sheriff-Clerk  in  order  to  execution  of  decree  in  England 
or  Ireland,  362. 

fees  for,  should  be  endorsed  on,  363. 

registration  of  in  English  or  Irish  Court,  363. 
CE88I0  BONOBUM, 

jurisdiction  of  Sheriff  in,  61. 
CHARGE  OF  PAYMENT.    See  Degree,  Charge  under. 
CHARTER    See  Entails. 
CHILD, 

interim  custody  of,  60. 

where  status  not  in  question  Sheriff  has  jurisdiction  as  to  aliment  of,  60. 
CHILDREN.    See  Witnesses,  Examination  of. 
CHURCHES.    See  Entails — Ecclesiastical  Buildings  and  Glebes. 
CHURCHYARDS.    See  Ecclesiastical  Buildings  and  GLESEa 
CITATION, 

how  service  made,  116. 

may  be  either  by  post  or  by  officer  of  court,  116. 

non-postal  citation  is  by  sheriff-officer,  116. 

who  must  not  be  interested  in  suit,  117. 

in  presence  of  witness,  117. 

qualification  of  witness,  117. 

at  time  of  service  officer  must  have  writ  in  his  possession,  117. 

must  exhibit  to  defender  if  required,  117. 

personal  service,  117. 

officer  must  tender  schedule,  117. 

at  dwelling-place,  when  defender  cannot  be  apprehended  personally, 
118. 

officer  inquires  at  dwelling-house  for  defender,  118. 

must  see  him  if  not  refused,  118. 

leaving  writ  and  schedule  with  wife  or  servant,  118. 
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CITATIOK-HxmetfMced. 

what  if  docnment  lefosed,  118. 

keyhole  service,  119. 

floriee  beyond  eherifTdomy  119. 

indonation  by  Sheriff-Clerk  of  another  sheriffdom,  119. 

necessity  for  indorsation  of  warrant  in  another  sheriffdom  to  some 

extent  abolished,  120. 
time  of  service,  120. 
special  cases,  121. 
edictal,  121. 
where  party  cited  has  residence  or  place  of  business  in  England  or 

Ireland,  citation  to  be  also  by  registered  letter,  122. 
tutors  and  curators  of  minors  cited  edictally,  122. 
citation  at  market-cross  abolished,  122 
equivalents  not  admitted,  122. 

defender  may  accept  service  and  so  dispense  with  citation,  123. 
schedule  of  citation  and  service  copy  petition,  123. 
signed  by  officer  and  witness,  123. 
form  of  schedule,  123. 
name  of  pursuer's  procurator  must  be  on  back  of  service  copy  and  of 

schedule,  123. 
challenge  of  by  articles  of  improbation,  124. 
execution  of  citation — effect  of,  124. 

defective,  party  who  appears  cannot  object  to  regularity  of,  1SS5. 
where  citation  irregular,  and  defender  does  not  appear.  Sheriff  may 

authorise  service  of  new,  125. 
postal  citation  used  in  some  cases  prior  to  1883, 125. 
may  now  be  used  in  every  case,  125. 
cheaper  method  and  cost  of  it  alone  can  be  recovered,  125. 
schedule  is  sent  by  registered  letter  to  defender,  125. 
citation  made  by  law-agent  or  sheriff-officer,  126. 
officer  one  who  by  existing  law  at  date  of  act  could  execute  the  war- 
rant, 126. 
where  to  be  made  within  sheriffdom  where  issued,  officer  of  such 

sheriffdom  will  cite,  126. 
if  warrant  requires  to  be  indorsed  in  another  sheriffdom,  officer  of 

that  sheriffdom  will  cite,  126. 
law-agent  executing  citation  must  be  enrolled  under  Law-Agents 

Act,  127. 
and  should  not  be  personally  interested  in  action,  127. 
no  difficulty  where  warrant  issued  in  sheriffdom  where  execution  to 

be  made,  127. 
what  if  requires  to  be  endorsed  in  another  sheriffdom,  127. 
execution  of  wairant  to  cite  by  agent  ^  practising  "  within  sheriffdom, 

127. 
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CITATION— con«trM£e(i 

what  if  wairant  can  be  executed  in  another  aheiiffdom  without  in* 

donation^  127. 
letter  of  citation  must  contain  copy  petition  with  proper  citation  sub- 
joined, 128. 
copy  petition  and  citation  need  be  signed  by  law-agent  only,  128. 
citation  must  specify  date  of  posting,  128. 
and  be  addressed  to  party  on  whom  service  to  be  made  at  residence 

or  place  of  business,  128. 
address  must  be  known  residence  or  place  of  business  of  person 

cited,  129. 
or  best  known  address  if  it  continues  proper  place  of  citation,  129. 
meaning  of  '^  person  "  in  Citation  Amendment  Act,  129. 
place  of  delivery  is  place  where  service  would  have  ordinarily  been 

made,  129. 
notice  on  back  of  letter,  129. 
letter  must  be  registered,  129. 
no  witness  to  posting  required,  129. 
letter  must  be  posted  personally  by  agent  or  officer  making  the 

citation,  129. 
presumption  may  be  rebutted,  131. 
execution  of  citation  written  on  petition  and  signed  by  officer  or  law- 

agent,  130. 
form  is  statutory,  130. 

specifies  day  and  hour  of  posting  and  post-office,  130. 
when  returned  post-office  receipt  must  accomx>any  execution,  130. 
effect  of  postal  citation  in  case  of  non-deHvery,  130. 
reasons  of  failure  to  deliver  must  be  marked  on  it,  130. 
what  reasons  are  enumerated  in  statute,  130. 
on  receiving  returned  letter  Clerk  of  Court  must  intimate  to  party, 

130. 
and  must  present  letter  to  Sheriff,  131. 
Sheriff  may  order  new  service,  131. 
or  pronounce  decree  in  absence,  131. 
if  letter  not  returned  delivery  presumed   and   constitutes  valid 

citation,  131. 
how  defender  may  rebut  presumption  of  delivery,  131. 
these  provisions  can  only  benefit  defender  where  decree  in  absence 

taken,  131. 
no  limit  in  statute  to  time  in  which  such  proof  may  be  offered,  131. 
but  if  proceedings  have  followed  decree  time  may  be  curtailed,  131. 
citation  of  witness.    See  Witness. 

certified  copy  interlocutor  allowing  proof  a  warrant  for  citing 
witnesses,  171. 

See  Witnesses,  Citation  of^Compant. 
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CLOSING  RECORD, 

closed  by  Sheriff  wiiting  on  interlocator  sheet '' record  doeed,"  160. 

interlocutor  must  be  signed  and  dated,  160. 

consent  of  parties  not  necessary,  160. 

competent  to  close  when  one  party  absent^  if  absent  without  Boffi- 

cient  cause,  160. 
Sheriff  must  initial  alterations  or  additions,  160. 
COGNITIONIS  CA  USA  TANTUM,  DECREE,  400. 
COLLEGE  OF  JUSTICE, 

privileges  of  members  to  sue  and  defend  in  Court  of  Seaaion  ooly 
abolished,  82,  83. 
COMMISSARIES, 

Sheriffs  and  SherifGs-Substitute  also  Commissaries  and  Commis- 
saries-Depute, 46. 
Acts  1824  and  1890  suppressed  Commissary  Courts,  46. 
most  Sheriffs  were  then  appointed  Commissaries,  46. 
Commissary  Courts  finally  abolished  and  jurisdiction  transfezred  to 
Sheriff  Court,  46,  539. 
COMMISSARY-CLERK, 

till  1876  separate  appointments  from  those  in  Sheriff  Court,  46. 
office,  subject  to  two  exceptions,  came  to  an  end  in  1876,  46,  539. 
Commissary-Clerkship  of  Edinburgh  to  remain  in  consequence  of 

special  duties,  46,  540. 
Commissary-Clerks  not  being  Sheriff- Clerks,  or  being  such  nol 
remunerated  by  fees,  to  continue  to  discharge  duties  while  they 
hold  office,  46,  539. 
bound  to  perform  duties  in  person,  46. 
may  appoint  deputies,  46. 

prohibited  from  practising  directly  or  indirectly  before  their  courts 
47. 
COMMISSARY  COURT, 

abolished  1876,  and  powers  and  jurisdiction  transferred  to  Shetif 

Court,  539. 
jurisdiction  of,  540.    8u  Moveable  Succession. 
COMMISSIONS  TO  TAKE  EVIDENCE, 
when  competent  to  issue,  277. 
time  and  mode  of  granting,  278. 
should  be  applied  for  before  diet  of  proof,  278. 
who  may  be  named  commiesioners,  278. 
how  witnesses  cited,  279. 
postal  citaton  now  sufficient,  279. 
conduct  of  the  exanunation,  279. 
what  if  confidentiality  pleaded,  280. 
drcumducing  time  for  reporting,  281. 
effect  of  281 
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COMMISSIONS  TO  TAKE  EVIDENCE— <»n<*«<«e(l 

zeportmg.  commission,  281. 

commissioner  need  not  report  till  fee  paid,  281. 
COMMISSIONERS  OF  SUPPLY, 

liow  far  exempt  from  jurisdiction  of  Sheriff,  83. 
COMMONTY,  DIVISION  OF.    See  Division  op  Commontt. 
COMPANY, 

though  fictitious,  having  place  of  business  in  county,  can  be  sued 
there,  76. 

this  ground  of  jurisdiction  ceases  with  dissolution  of  company,  77. 

may  sue  in  social  name,  104. 

if  name  descriptive,  three  partners  must  be  joined  with  it,  104 

officials  cannot  sue  in  name  of  such  company,  104. 

banking  companies  sue  as  regulated  by  special  Act  of  Parliament, 
106. 

companies  incorporated  under  Companies  Act,  1862,  sue  ajs  corpora- 
tions in  corporate  names,  105. 

companies  sued  in  same  manner  as  they  sue,  107. 

service  on  company  is  made  at  place  of  business,  121. 

to  clerk  or  partner,  121. 

not  necessary  to  be  principal  place  of  business,  121. 

sufficient  if  at  branch  where  business  in  question  conducted,  121. 

individual  partners  called  cited  as  other  individuals,  121. 

railway  and  other  statutory  companies  dted  in  terms  of  their  Acts, 
121. 

companies  registered  under  Companies  Act,  1862,  cited  under  that 
Act  through  post,  121. 
COMPETENCY  OF  QUESTIONS.     See  Witnkss,  Examination  op. 
COMPETENT  REMEDIES— ORDEES  FOR  PAYMENT  OF  MONEY, 

petitory  action  concluding  for  payment  of  definite  sum,  at  once  or  at 
some  future  time,  in  one  sum  or  by  instalments,  69. 

count  and  reckoning,  69. 

multiplepoinding,  69. 

actions  of  aliment,  69. 
COMPETENT   REMEDIES -ORDERS  AD  FACTUM  FB^STAN- 
DVM, 

actions  which  require  a  party  to  do  or  to  re&ain  from  doing  a  certain 
act,  69. 

may  or  may  not  be  combined  with  conclusions  for  payment  of 
money,  69. 

action  for  interdict,  to  sign  deed,  fulfil  contract,  or  deliver  docu- 
ments, 69.    See  Special  Remedies. 
CONDESCENDENCE, 

referred  to  in  prayer  of  petition,  107. 

follows  prayer  of  petition,  108. 
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GONDESCENDENCE-^eontinved. 

consists  of  statement  of  facts  without  argoment,  109. 

documents  not  to  be  quoted  in,  onlees  indispensable,  109. 

must  state  grounds  of  action,  109. 

puisuei^B  title  to  sue  must  appear,  llOl 

account,  bow  libelled  on,  in,  110. 

fact  which  must  be  proved  in  order  to  make  defender  liable  must  be 

set  forth,  110. 
where  sum  due  in  virtue  of  special  Act  of  Parliament,  Act  must  be 

set  forth,  110. 
Acts   changing  or  adding  to  common  law  need  not  be  recited, 

111. 
if  sum  due  by  local  or  personal  Act,  it  should  be  recited,  111. 
advisable,  though  not  necessary,  to  notice  a  continuing  Act,  111. 
enough  must  be  set  forth  to  make  petition  relevant.  111. 
if  statements  incomplete,  additions  must  be  made  by  way  of  amend- 
ment or  revisal.  111. 
sustaining  defence  of  irrelevancy  without  giving  pursuer  opportunity 

of  amending  contrary  to  Act  of  1876,  111. 
pleas  in  law  anneied  to,  111. 
abstract  legal  propositions  not  pleas,  112. 
distinct  legal  propositions  applicable  to  facts  of  case  are,  112. 
each  plea  should  be  complete  in  itself,  112. 
should  set  forth  some  ground  in  law  on  which  conclusion  should  he 

granted,  112. 
if  question  be  as  to  mode  of  proof,  112. 
multiplication  of  incomplete  pleas,  112. 
in  many  cases  room  for  only  one  plea,  112. 
additions  made  at  revisal,  153. 
new  grounds  of  action  added,  153. 
when  of  same  kind  as  in  petition,  153. 

addition  of  new  matter  which  does  not  altogether  alter  case,  153. 
former  rule  as  to  additions  now  strictly  enforced,  154. 
when  they  arise  as  matter  of  replication  to  defender's  case,  155.    Se€ 

Revisal  of  Pleadikgs. 
CONFIDENTIALITY, 

witness  objecting  to  give  evidence  on  the  ground  of,  must  state 

objection  to  presiding  Sheriff,  180. 
CONFIRMATION.    Su  Moveable  Succession— Sicall  Succbssioks. 
CONJOINING  ACTIONS, 

power  of  conjoining,  262. 

when  proper  to  conjoin,  262. 

when  parties  the  same,  263. 

when  they  are  not  the  same,  but  matter  in  dispute  same,  263. 

neither  parties  nor  matters  at  issue  the  same,  264. 
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time  for  conjoining,  264. 

if  possible,  before  record  closed,  264 

mode  and  efiEect  of,  264. 

conclnsion  in  both  actions  should  be  specially  disposed  of^  265. 

conjoined  actions  may  be  disjoined,  265. 
CONJOINING  CREDITORS.    See  Poinding  and  Sale. 
CONJUGAL  RIGHTS  ACTS,  PROCEEDINGS  UNDER, 

nature  of  remedy,  394. 

now  only  useful  in  case  of  marriages  prior  to  1881,  304. 

mode  of  application,  395. 

wives  deserted  by  husbands  may  apply,  395. 

disposal  of  undefended  causes,  396. 

defended  causes,  396. 

creditors  may  appear  in,  396. 

desertion  must  have  been  without  reasonable  cause,  397. 

what  if  offer  to  resume  cohabitation  made,  397. 

intimation  of  order,  397. 

appeal  against  order,  397. 

recall  of  order,  398. 

petition  by  husband  for  recall,  398. 

husband's  return  to  cohabitation  a  tacit  recall,  398. 

dispensing  with  husband's  consent  to  deed,  399. 
CONSIGNATION, 

when  may  be  ordered,  68,  221,  222 

effect  of,  223. 

interest  of  litigant  in  consigned  money  may  be  arrested  in  clerk's 
hands,  223. 

custody  and  register  of  consigned  money,  223. 

effect  of  failure  to  consign,  236. 

of  proceeds  of  poinding  and  sale,  351. 

of  rent  in  process  of  interdict  against  use  of  landlord's  sequestration,  497. 
CONSTITUTION  AND  ADJUDICATION,  ACTIONS  OF, 

nature  of  action  of  constitution,  400. 

creditor  must  constitute  debt  against  debtor^s  representatives  at  his 
own  expense,  400. 

where  executors  have  not  confirmed,  creditor  may  charge  them  to  do 
so,  400. 

decree  cognitionU  caiud  tantum,  401. 

next-of-kin  and  executors-nominate  cited  as  defenders,  401. 

action  of  constitution,  with  view  of  afterwards  adjudging  heritage, 
competent  in  Sheriff  Court,  401. 

nature  of  action  of  adjudication,  401. 

competent  in  Sheriff  Court  in  case  of  death  of  proprietor  whose  heir 
renounces  the  succession,  401. 
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CONSUL, 

may  be  aj^inted  executor  of  foreigner  dying  in  Scotland,  546. 
CONTINGENCY, 

appeal  on,  580. 
CONTRACT.    8m  Jubibdictioh,  Pxrboks  oyxb  whom  Shebiff  has. 
CORPORATIONS, 

Bne  and  defend  in  corporate  name,  105, 107. 
COUNT  AND  RECKONING, 

conclades  for  such  sum  as  may  be  found  due  after  inTestigation  into 
accounts,  69. 

nature  of  action,  402. 

conclusions  of,  402. 

if  accounting  gone  into,  sum  specified  does  not  limit  pursuer^s  claim, 
403. 

defender  may  insist  that  record  be  closed  before  production  of 
accounts  ordered,  403. 

liability  to  account  must  be  first  settled,  403. 
CROSS  APPEALS.    8u  Appeals. 

CROWN, 

Sheriff-Principal,  Sheriff-Substitute,  and  Sheriff-Clerk  appointed  br, 

39,  41,  44. 
exempted  from  jurisdiction  of  Sheriff  in  matters  relating  to  ReTenue^ 

82. 
extends  to  all  persons  acting  under  authority  of  Crown,  82. 
Court  of  Exchequer  proper  forum  in  Revenue  actions,  82. 
Lord  Ordinary  in  Exchequer  causes  may  interdict  bringing  of  action 

against  Crown  in  Sheriff  Court,  82. 

CURATOR  AD  LITEM.    See  Pupil— Married  Women. 
how  appointed,  243. 

CURATORS.    See  Tutors  and  Choosino  Curators. 

CURATORIAL  INVENTORIES.    See  Tutors  and  Choosing  Curatobs. 

CUSTODY  AND  REGISTER  OF  CONSIGNED  MONEY,  223.    Set 

Consignation. 

CUSTODY  OF  CHILD, 

Sheriff  cannot  make  permanent  order  as  to,  60. 
but  may  regulate  ad  interim,  60. 

DAMAGES, 

jurisdiction  of  Sheriff  unlimited  in  regard  to  kctions  of  damages^  53. 

DEBATE, 

when  probation  renounced  at  closing  record,  Sheriff  orders,  160. 
follows  immediately  on  proof  being  closed,  186. 
may  be  adjourned  in  Sheriff's  discretion  for  seven  days  therecdter  on 
cause  shown,  186. 
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DEBATE— ^on<tnw«d. 

when  one  party  absent  from,  Sheriff  should  dispose  of  case  as  it 

stands,  186, 187. 
if  both  parties  absent  from,  Sheriff  dismisses  action,  187. 
may  be  dispensed  with  on  written  consent  of  parties,  187. 
proceedings  at,  187. 
where  after  record  closed  debate  ordered,  case  is  sent  to  debate  roll, 

187. 
Sheriff-Clerk  enrols  for  first  court  after  closing  or  for  special  diet, 

187. 
may  be  dispensed  with  on  written  consent  of  parties,  187. 
when  concluded.  Sheriff  pronounces  judgment  or  makes  avizandum, 

187. 
of  consent  principal  Sheriff  may  dispose  of  appeal  without,  324. 
DEBTS  RECOVERY  COURT, 

concerned  only  with  actions  for  debts  between  £12  and  j£60,  and 

falling  under  triennial  prescription,  95,  526. 
an  extension  of  small  debt  jurisdiction,  524. 
what  debts  may  be  sued  for,  524 
construction  of  words  of  Triennial  Prescription  Act  as  applied  to^ 

525. 
record  of  court  and  circuits,  526. 
agents  may  appear  in,  526. 
actions  of  damages  incompetent  in,  526. 
as  also  actions  of  aliment,  526. 

as  also  actions  on  bills  and  mercantile  obligation,  626. 
and  for  rents  of  agricultural  subjects,  526. 
proceedings  competent  on  calling  cause,  527. 
proceedings  at  proof^  528. 
case  may  be  remitted  to  ordinary  court,  528. 
Statute  does  not  give  power  to  remit  from  ordinary  court|  528. 
or  to  SmaU  Debt  Court,  52a 

these  remits  made  on  written  consent  of  parties,  528. 
evidence  not  recorded  unless  at  desire  of  party,  529. 
judgment,  529. 
judgment  by  default,  529. 
expenses,  530. 

appeals  from  Sheriff-Substitute  after  final  judgment,  530. 
no  argument  allowed  on  appeal,  530. 
but  note  of  authorities  founded  on  may  be  given,  531. 
extract  and  execution,  531. 
furthcoming  in,  531. 
multiplepoinding  in,  531. 
sequestration  in,  532. 
appeal  to  Court  of  Session,  589. 
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DEBTS  R£(X)yERY  COTTRT'-corUinued. 
must  be  after  appeal  to  Sheriff,  589. 
regulationa  as  to  appealing  to  Court  of  Sesnon,  589. 
maimer  of  disposal  in  Court  of  Session,  590. 
DECERNITURE.    See  JuDOMXirr. 
DECERN, 

judgment  should  contain  the  word  **  decern,*'  that  decree  maj  be 

extracted,  190. 
DECLARATION.    3u  Witnesses,  Examination  of. 
DECLARATOR, 

actions  of  declarator  in  general   incompetent  before  Sheriff,  64^ 

65. 
mere  introduction  into  summons  of  declaratory  expressions  does  not 

render  incompetent,  65. 
certain  actions  of  declarator  now  competent  in  Sheriff  Conit  under 

Sheriff  Court  Act,  1877,  65,  404 
limit  of  value  in  decliurators  relating  to  heritable  right,  65,  404. 
limit  of  value  in  declarators  relating  to  property  of  moveables,  65, 

404. 
declaratory  conclusions  usually  introductory  to  others,  404. 
procedure  in,  405. 

value  in  dispute  should  be  set  forth,  405. 
defender  may  remove  to  Court  of  Session,  406. 
rule  as  to  expenses  in  such  cases,  406. 
DBCLININC  SHERIFFS  JURISDICTION, 

on  ground  of  Sheriff's  relationship  to  one  of  parties,  89. 

or  interest  in  matter  at  issue,  89. 

declinature  on  ground  of  relationship  depends  on  statute,  89. 

attempts  to  extend  by  implication  discountenanced,  89. 

not  necessary  relationship  be  to  proper  pursuer  or  defender,  90. 

sufficient  if  to  any  party  directly  interested  in  suit,  90. 

statute  applies  though  relative  be  suing  in  capacity  in  which  no 

personal  interest,  90. 
objection  on  ground  of  judge  being  interested  does  not  depend  on 

statute,  90. 
interest  need  not  always  be  pecuniary,  90. 
disqualification  applies  wherever  interest  of  a  kind  which  reasonably 

leads  to  supposition  of  bias,  91. 
where  judge  trustee  for  party  imder  private  trust,  91. 
not  disqualification  that  one  of  a  number  of  statutory  trustees,  91. 
where  judge  a  shareholder  in  company  which  is  party,  91. 
judge  being  partner  in  insurance  company  not  now  ground  of  declin- 
ature, 92. 
declinature  cannot  be  waived  by  parties  where  good  groimd  for  it,  9% 
objection  must  be  sustained  at  whatever  stage  discovered,  92. 
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DECLINING  SHERIFFS  JURISDICTION— conimttoi 
duty  of  judge  himself  to  state  objection,  92. 
if  Sheriff-Subetitate  decline^  honorary  Shenff-Substitate  may  pro. 

ceed,  93. 
Sheriff  may  review  grounds  on  wbicb  Sheriff-Substitute  declines, 

93. 
if  both  decline,  Sberiff  may  proceed,  93. 
if  Sheriff  disqualified.  Substitute  may  act,  but  parties  lose  benefit  of 

right  to  appeal,  93. 
what  if  all  judges  in  the  Sheriff  Court  decline,  93. 
DECREE  IN  ABSENCE, 
nature  of,  134. 

&cilitie8  given  for  recall  of,  134. 
when  competent,  135. 
may  be  taken  after  induda  expires  without  appearance  being  made, 

135. 
null  if  taken  before,  135. 
question  as  to  time  within  whick  may  be  taken  after  expiry  of 

inducuBy  135. 
after  appearance  entered,  135. 

if  pursuer  enrol  cause,  must  keep  it  fr6m  fEkUing  asleep,  135. 
if  year  and  day  elapse  from  expiry  of  indudcB  without  any  step  being 

taken,  action  is  dead,  135. 
not  now  competent  to  take  when  no  appearance  at  first  enrolment, 

136. 
when  appearance  entered  and  not  withdrawn,  pursuer  may  take 

decree  in  absence  after  expiry  of  time  for  lodging  defences, 

13a 

failure  to  lodge  defences  not  ground  for  *'  decree  by  default,"  136. 

must  be  in  terms  of  conclusions  unless  restricted  by  minute,  137. 

pursuer  should  ask  for  expenses,  137. 

included  as  matter  of  course,  137. 

may  be  asked  so  long  as  first  decree  not  extracted,  137. 

provisions  as  to  allowing  extract  within  period  shorter  than  ordinary 

apply  only  to  defended  actions,  137. 
decree  in  absence  usually  bears  to  be  such,  137. 
defender  may  be  reponed  against  at  any  time  before  implement, 

138.    See  Reponinq. 
finality  of  certain  decrees  in  absence  under  Act  of  1876, 143. 
decrees  in  absence  divided  according  to  whether  charge  is  competent, 

14a 
where  charge  competent,  decree  is  (subject  to  certain  conditions) 

entitled  to  privileges  of  decree  in  foro,  143. 
sucb  decree  cannot  be  suspended,  144. 
nor  can  defender  be  reponed  against,  144 
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DECREE  IN  ABSENCE— cofUtnutti 

but  it  may  be  reduced  in  Court  of  Seasion,  144. 

decrees  in  absence  on  which  charge  is  not  competent,  144. 

in  Small  Debt  Court,  512.    8u  Small  Debt  Coubt. 

in  Debts  Recovery  Court,  527.    See  Debts  Rboovebt  Court. 
DECREE,  CHARGE  UNDER, 

where  competent,  decree  in  absence  to  be  equivalent  to  decree  in 
forOy  14a 

the  charge,  339. 

proceeds  at  instance  of  creditor  named  in  the  decree,  339. 

or  his  assignee,  339. 

requirements  of  charge,  340. 

form  of,  340. 

seven  days  ordinary  period  of,  340. 

service  of  charge,  341. 

should  not  be  postal,  341. 

execution  of  charge,  341. 

registration  of  execution,  342. 

eifect  of  registration,  342. 
DECREE  BY  DEFAULT, 

fEulure  to  lodge  defences  after  appearance  entered  not  a  ground  o(  136^ 

when  competent,  285. 

failure  to  lodge  a  paper,  285,  287. 

pronounced  against  party  failing  to  attend  diet  of  proof,  173;  286w 

or  of  debate,  286. 

effect  of  Act  of  1876  on  former  rules,  285,  286. 

Sheriff  must  now  pronounce,  when  default  pleaded,  287. 

nature  of,  288. 

reponing  against,  288.    Ike  Refoning. 
DECREE,  EXTRACT  OF, 

if  in  absence,  seven  days  after  pronouncing  is  normal  period  for,  137. 

Sheriff  has  no  power  to  shorten  period  in  case  of  decree  in  absence, 
137,  332. 

word  "decern"  necessary  to,  190. 

whether  omission  to  decide  question  of  expenses  may  be  saj^Iied 
before,  191. 

nature  of  extract,  328. 

all  final  judgments  extractable,  329. 

material  parts  of  process  must  be  in  clerk's  hands,  330. 

copy  of  lost  pleading  proved  to  Sheriff's  satisfaction  may  be  used,  SSL 

time  of,  previous  to  Act  of  1876,  33L 

since  Act  of  1876,  332. 

power  of  shortening  period  of,  in  case  of  decrees  inforOf  332,  333b 

what  if  dispute  as  to  time  at  which  issued,  333. 

superseding  o^  333. 
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DECREE,  EXTRACT  OF— continued, 

foim  of,  334 

muBt  state  nature  of  debt,  331. 

erasure  fatal  if  in  essential  part,  335. 

nature  of  warrant  embodied  in,  336. 

form  of  it,  336. 

in  ordinary  case  warrant  does  not  now  mention  imprisonment,  336. 

when  imprisonment  competent,  should  be  mentioned  in  warrant,  336. 

second  extract,  337. 

expense  of  extract  must  be  paid  by  party  found  liable  in  expenses, 
205,  337. 
DECREE,  EXECUTION  OF, 

difterent  kinds  of  execution,  337. 

diligence  must  be  preceded  by  charge,  338. 

by  whom  carried  out,  338. 

execution  beyond  county,  339. 

execution  in  England  and  Ireland,  360. 

control  over  by  English  and  Irish  Courts,  366. 

execution  in  Scotland  of  decree  of  Inferior  Courts  of  England  and 
Ireland,  365. 
DECREE  FOR  EXPENSES.    See  Expenses. 
DECREE,  IMPRISONMENT  UNDER, 

imprisonment  under  civil  decree  now  generally  incompetent,  336. 

in  what  cases  still  competent,  338. 

only  execution  competent  under  decree   ad  factwm  prasstandum, 
379. 

persons  exempt  from,  380. 

warrant  of  imprisonment,  380. 

procedure  in  obtaining,  380. 

apprehending  defender,  381. 

imprisonment  of  defender,  382. 

alimenting  defender  in  prison,  382. 

liberation  of  defender,  384. 

re-imprisonment,  385.    See  Aliment. 
DECREES  AD  FACTA  PBJESTANDA, 

enforced  by  imprisonment,  379. 

defender  must  be  charged  to  perform,  379. 
DEFAULT.    See  Decree  by. 
DEFENCES, 

when  defences  lodged,  process  transmitted  to  Sheriff,  135. 

first  Court  day  after  expiry  of  indudoe  is  time  for  lodging,  147. 

or  at  adjourned  diet  not  later  than  seven  days  after  expiry  of 
inducia,  147. 

in  either  case  to  be  lodged  with  Sheriif-Clerk,  147. 

apparent  intention  of  Act  of  1876  cannot  be  carried  out,  147. 

3M 
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DEFENCES— eofil»nt(e(i. 

defender  seems  to  have  absolute  right  to  seTen  days  from  expiry  of 

indueicB^  148. 
if  first  court  day  is  held  seven  days  after  expiry  of  indueuBj  longer 

time  is  not  allowed,  148. 
prorogation  of  time  for  lodging,  148. 
prorogation  of  consent  of  parties  abolished,  149. 
prorogation  on  cause  shown,  149. 

defences  to  consist  of  articulate  answers  to  condescendence,  149. 
to  have  note  of  pleas-in-law  annexed,  149. 
and  statement  of  facts  if  necessary,  149. 

documents  not  to  be  quoted  from  except  where  indispensable,  149. 
admits  or  denies  pursuer's  statements  in  their  order,  149. 
answers  must  be  without  argument,  149. 
or  unnecessary  matter,  149. 
should  be  concise  and  specific,  149. 
and  with  such  explanations  only  as  are  necessary  to  make  answers 

intelligible,  149. 
defender  may  admit  part  of  pursuer's  statement,  150. 
disputed  part  must  be  pointed  out,  150. 
each  answer  must  be  complete  in  itself,  150. 
equivocal  answers  must  be  avoided,  150. 
statement  of  facts  within  defender's  knowledge  not  denied  held 

admitted,  150. 
denying  a  statement  under  reference  to  defender's  statement  an 

objectionable  form,  150. 
denying  a  statement  so  far  as  inconslBtent  with  defender's  statement 

is  objectionable,  150. 
denying  pursuer's  averments  generally  so  far  as  they  do  not  coincide 

with  defender's  own,  150. 
use  of  counter  averments  should  be  sparing,  150. 
no  restriction  as  to  grounds  of  defence,  151. 
whole  case  of  defender  must  be  disclosed,  151. 
statement  must  contain  all  facts  necessary  to  found  pleas,  151. 
pleas  should  show  which  of  pursuer's  propositions  controverted,  151. 
and  what  separate  propositions  set  up,  151. 
privilege  of  stating  first  dilatory  and  then  peremptory  pleas  abolished, 

151. 
dilatory  defences,  definition  of,  157.    See  Dilatory  Defenceb. 
DEFENCES,  REVISED.    See  Revisal  op  Pleadings. 
DEFENDER, 

modes  of  constituting  jurisdiction  against^  71. 

must  be  designed  so  that  no  room  for  doubt  as  to  person  intended, 

105. 
if  so  designed,  trifling  inaccuracy  disregarded,  105. 
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DEFENDER— ixm^tntted 

competent  to  include  several  defenders  (not  exceeding  six)  on  separate 
grounds,  106. 

this  not  frequent  in  practice  except  in  removings,  106. 

not  suited  to  present  forms  of  pleading,  106. 

no  limit  to  number  of  defenders  sued  on  same  grounds  of  action,  106. 

where  defenders  sued  in  special  capacity,  character  must  be  set  forth, 
106. 

executors  designed  in  same   way  as   when   pursuers,   107.     See 
Executors. 

pupU  called  along  with  tutors,  107.    See  Pupil. 

tutors  called  by  name  when  known,  107. 

when  not  known,  called  generally,  107. 

minor  called  along  with  curators,  107.    See  Minob. 

curators  called  by  name  if  known,  107. 

or  generally,  107. 

action  against  married  women  calls  husbands  for  their  interest^  107. 
See  Married  Women. 

companies  sued  in  same  manner  as  they  sue,  107. 

defenders  liable  jointly  and  severally  must  be  so  concluded  against^ 
108. 

defender  may  accept  service  and  dispense  with  citation  altogether, 
123. 

each  defender,  if  more  than  one  called,  gets  schedule  of  citation,  123. 

and  copy  petition,  123. 

may  remove  to  Court  of  Session  action  involving  a  question  of  heri- 
table right  which  is  competent  to  the  Sheriff  Court,  54, 406, 577. 

barred  by  appearing  from  stating  objection  to  citation,  131. 

entitled  to  seven  days  from  expiry  of  indudce  to  prepare  defences,  148. 

has  same  opportunity  of  revising  as  pursuer,  155. 

defender  will  not  in  ordinary  case  be  obliged  to  find  caution  for 
expenses,  228. 

sisting  omitted  defenders,  240,  242.    See  SiSTmo  new  Partus. 

mode  of  sisting,  242. 

time  for  sisting,  244. 

effect  of  sisting,  244. 
DELICT, 

person  who  has  committed  within  sheriffdom,  is  subject  to  the  juris- 
diction in  an  action  of  damages  if  personally  cited,  79. 
DEMAND  FOR  PAYMENT, 

must  be  definite,  108. 

payment  may  be  demanded  in  one  sum  or  by  instalments,  at  the 
present  or  a  future  time,  108. 

defenders  liable  jointly  and  severally  must  be  so  concluded  against, 
108. 
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DEPENDENCE,  WAKRANT  TO  ARREST  ON.     Su  Abrestmbnt  re 

Secubitt. 
DIET  BOOK.    See  Rolls  and  Minute-Books. 
DIET  IN  THE  CAUSE, 

decree  by  default  against  party  absent  from,  286. 

meaning  of  term  in  Act  of  1876,  287. 
DILATORY  DEFENCES, 

definition  of,  157.  ! 

to  be  disposed  of  at  meeting  to  adjust  if  possible,  157.  j 

are  held  reserved  when  not  expressly  repelled.  157  j 

DILIGENCE, 

intimation  of  reponing  note  operates  as  sist  ol^  139.  j 

precedetl  by  charge,  338.    See  Decree,  Charge  under— Decree, 
Execution  op. 
DILIGENCE  TO  RECOVER  DOCUMENTS, 

granted  if  documents  not  in  custody  of  party  founding  on  them,  161      • 

he  must  state  where  they  are,  162. 

after  final  pleading  lodged,  must  take  diligence  to  recover,  162. 

opposite  party  entitled  to  see  ail  documents  founded  on  before  record 
closed,  163. 

if  party  neglect  to  recover  at  proper  time,  objection  may  be  stated  to 
his  doing  so  afterwards,  163. 

what  documents  recoverable,  163. 

right  limited  to  documents  founded  on  by  party  asking  diligence, 
163. 

cannot  ask  recovery  of  those  founded  on  by  opposite  party,  163L 

diligence  by  way  of  proof  not  allowed  before  record  closed,  163. 

recovering  documents  before  pleadings  lodged,  163. 

practice  as  to  doing  so  in  Court  of  Session,  164. 

Sheriff  has  similar  power  at  common  law,  164. 

mode  of  carrying  out  diligence,  164. 

carried  out  as  commissions  to  take  other  evidence,  164. 

except  that  specification  of  writings  to  be   called   for   must  lie 
lodged,  164. 

havers  cited  as  witnesses,  164. 

copy  of  so  much  of  specification  as  concerns  each  served  on  them, 
164. 

examination  proceeds  as  in  case  of  witness,  164. 

except  that  limited  to  whether  havers  have  documents  or   know 
where  they  are,  165. 

havers  refusing  to  produce,  165. 

objection  dealt  with  as  objection  of  witness  to  answer,  165. 
DISJOINING  ACTIONS,  265. 
DISMISSAL  OF  ACTION, 

if  both  parties  absent  at  diet  for  debate,  Sheriff  to  dismiss  action,  187. 
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DISPOSITIONS.    See  Entails. 
DIVISION, 

what  actions  of  division  competent  in  Sheriff  Court>  406. 
DIVISION  OF  COMMONTF, 

action  of,  when  competent,  407. 

must  be  brought  in  court  of  sheriffdom  in  which  commonty  situ- 
ated, 407. 

form  of  prayer  in  action  of,  407. 

defences  in,  408. 

titles  must  be  produced,  408. 

procedure  in  action,  408. 
DIVISION,  ACTION  OF, 

when  competent,  408. 

form  of  petition  in,  409. 

procedure  in,  409. 
DIVISION  AND  SALE,  ACTION  OF, 

when  competent,  410. 

procedure  in,  410. 
DOCUMENTS, 

not  to  be  quoted  in  condescendence  except  where  indispensable,  110. 

same  rule  applies  to  defences,  149. 

See  Producing  and  Recovering  Documents— Diligence. 
DOMICILE, 

not  to  be  confounded  with  residence  required  to  give  jurisdiction, 
72.    See  Jurisdiction. 

notwithstanding  domicile  in  one  county,  Sheriff  Court  of  place  where 
business  is  carried  on  has  jurisdiction,  75. 

ward's  domicile  settles  court  within  which  petition  for  judicial  factor 
brought,  437. 

petition  for  general  service  is  to  Sheriff  of  ancestor's,  534. 

X>etition  for  appointment  of  executors  to  be  to  Sheriff  of  deceased's,  543. 

ECCLESIASTICAL  BUILDINGS  AND  GLEBES, 

proceedings  regulated  by  Act  of  1868,  411. 

what  proceedings  competent  before  Sheriff  thereunder,  411. 

how  proceedings  removed  from  Presbytery,  411. 

to  whom  appesd  intimated,  412. 

appeal  must  be  within  twenty  days  from  deliverance  complained  of,  41 2. 

effect  of  appeal,  412. 

appellant  must  produce  certified  copies  of  minutes  of  Presbytery,  413. 

conduct  of  proceedings  in  Sheriff  Court,  411. 

written  pleadings  not  to  be  used  unless  specially  ordered,  413. 

appeal  to  Lord  Ordinary,  413. 

no  appeal  to  Inner  House,  413. 
EJECTIONS.    See  Bemovings  and  Ejections.. 
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ELECTIONS, 

Sheriff  has  duties  in  election  of  Members  of  Ptrliamenty  68l 
EMPL07EBS  AND  WORKMEN, 

proceedings  between,  414 

proceedings  under  Emplojers  and  Workmen  Act,  1875,  415. 

Act  gives  Sheriff  powers  of  arbiter,  415. 

need  not  be  pleaded  specially,  415. 

to  what  cases  Act  applies,  416. 

meaning  of  **  workman  **  in  Act,  416. 

seaman  not  included  in  term,  416. 

where  Act  applies  a  Sheriff  may  in  ordinary  cases  set  off  all 
and  counter-claims,  416. 

may  rescind  contract  and  apportion  wages,  416. 

may  give  damages  or  accept  security  for  performance,  41 6w 

Act  applies  to  case  in  Small  Debt  Court  where  sum  claimed  is  under 
^eiO,  417. 

proceedings  in  Small  Debt  Court,  417. 

disputes  between  apprentices  and  masters  determined  in  Small  Debt 
Court,  417. 

to  what  apprentices  Act  applies,  417. 

additional  powers  of  Sheriff  in  case  of  apprentice,  418. 

apprehension  of  apprentice  failing  to  appear,  418. 

Sheriff  may  rescind  or  vary  order  for  payment,  418. 
EMPLOYERS  LLOILITY  ACT, 

effect  of  Act,  419. 

how  fai  defence  of  collaborateur  abolished,  419. 

action  should  be  founded  on  the  Act,  419. 

action  under  may  be  removed  to  Court  of  Session,  419. 

when  so  removed  is  tried  by  jury,  420. 

assessors  to  aid  in  estimating  damages,  420. 
ENTAILS, 

certain  proceedings  in   connection   with,  can  be  entertained  by 
Sheriff,  59. 

what  proceedings  competent  in  Sheriff  Court,  420. 

what  proceedings  incompetent,  421. 

powers  to  feu  lands  under  Act  of  1868,  421. 

when  may  be  exercised,  421. 

power  granted  to  heir  in  possession  is  available  to  succeeding  heir 
42L 

conditions  on  which  feuing  competent,  421. 

no  consideration  may  be  taken  except  annual  payment,  421. 

what  lands  may  be  feued,  422. 

how  authority  to  feu,  &c,  obtained,  422. 

petition  in  form  given  in  Act  of  1876  should  be  used,  422. 

form  of  prayer  of,  423. 
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ENTAILS—conttntMd. 

notice  to  next  heir,  423. 

procedure  under,  423. 

appeal  from  Sbenff's  decree,  424. 

charters,  leases,  dispositions,  must  be  recorded,  424. 

feuing  sites  of  churclies,  schools,  and  for  scientific  purposes,  425. 

leasing  entailed  lands,  425. 

petitions  concerning  improvements,  426. 

power  to  charge  costs  of  all   permanent  improvements  may  be 

obtained  in  Sheriff  Court,  426. 
procedure  under,  427. 
exchange  of  entailed  lands,  428. 
ENTERING  APPEAEANCE  AFTER  PROPER  PERIOD.     See  Ap- 
pear ancb. 
ENTRY  IN  BANKERS'  BOOKS, 

sworn  copy  of  is  prima  fade  evidence  of  entry  and  its  contents,  180. 
8u  Eyidbnoe  From  Baneiers'  Books. 
EQUIVALENTS  TO  SERVICE.    See  CiTAnoN. 
ERASURE, 

should  be  none  in  judgment,  188. 
in  essential  part  of  extract  decree  fatal,  335. 
if  in  immaterial  part  not  fatal,  188. 
ERROR, 

in  interlocutor,  clerical  error  may  be  corrected  by  judge  who  pro- 
nounced it,  within  seven  days,  191. 
or,  if  appeal  taken,  at  any  time  before  transmission  of  process  to 

Appeal  Court,  191. 
if  error  not  discovered  within  prescribed  time,  no  remedy  in  Sheriff 

Court,  192. 
EVIDENCE,  NOTES  OF.    See  Notes  of  Evidencb— Witnesses. 
EVIDENCE  FROM  BANKERS'  BOOKS^ 

evidence  £rom  books  of  bank  in  case  to  which  bank  not  a  party  may 

be  by  copy  of  entry,  180. 
such  copy  is  j7rima/aci6  evidence  of  entry  and  its  contents,  180. 
must  be  proof  that  entry  is  correct,  180. 
when  from  one  of  the  ordinary  books  of  the  bank,  180. 
and  made  in  course  of  business,  180. 
such  proof  may  be  oral  or  by  affidavit,  180. 
in  regard  to  what  may  be  so  proved,  bankers  cannot  be  compelled  to 

attend  diet  of  proof,  180. 
unless  by  order  of  Sheriff  issued  for  special  cause,  180. 
special  order  required  to  entitle  'party  to  inspect  bankers'  books, 

180. 
such  order  must  be  served  on  bank  three  clear  days  before  time  of 

inspection,  181. 
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EXCEPTION, 

objections  to  deed  or  writing,  which  moBt  formerly  have  involved 
reduction,  now  competent  by  way  of,  67. 
EXECUTION.    See  Dscbbs,  ExacynoN  of. 
EXECUTION  OF  ARRESTMENT.    See  Asbestmbht. 
EXECUTION  OF  CITATION.    See  Cwatioh. 
EXECUTORS, 

competently  sned  before  Sheriff  of  county  where  deceased  lived, 
where  executors  confirmed,  and  where  estate  being  wound  up, 
74. 

though  the  majority  of  them  reside  without  the  county,  74. 

in  what  manner  they  sue,  103. 

need  not  confirm  to  debt  till  before  extract,  103. 

but  title  must  be  complete  before  proceedings  commence,  103.. 

action  sustained  in  special  circumstances  at  instance  of  majority,  103L 

when  defenders  designed  in  same  way  as  when  pursuers,  107. 

petition  for  appointment  of,  542. 

competition  for  office  of,  545. 

confirmation  of,  549.    See  Moveable  Succbsbion. 
EXEMPTIONS.    See  Jurisdiction,  Pebsons  oter  whom  Sheriff  hajSw 
EXHIBITION,  ACTION  OF, 

nature  of  action,  428. 

procedure  in,  429. 

when  competent  in  Sheriff  Court,  429. 

special  form  of,  429. 
EXPENSES, 

must  be  specially  concluded  for,  108,  197. 

formerly  might  be  given,  though  not  asked,  108,  197. 

should  be  asked  by  pursuer  taking  decree  in  absence,  137. 

of  decree  in  absence  included  as  matter  of  course,  if  concluded  for, 
137,  197. 

expenses  of  witness,  181.    See  Expenses  of  Witness. 

judgment  must  settle  question  of  right  to,  188. 

at  time  when  merits  decided,  191,  197. 

if  Sheriff  omit  to  decide  matter   of,  in  deciding  merits,  doubtful 
whether  omission  may  be  supplied  before  extract,  191. 

question  of  may  be  reserved  in  interlocutor  deciding  merits,  191. 

right  to  expenses  in  discretion  of  court,  192. 

general  rule  is  that  party  unsuccessful  on  the  merits  is  liable  in,  193. 

expenses  subject  to  modification,  193, 195. 

pursuer  getting  less  than  was  tendered  before  decision  of  cause  may 
be  found  liable  in,  194. 

tender  must  include,  194. 

piu:suer  of  action  of  damages  for  defamation  entitled  to,  though  only 
nominal  damages  recovered,  195. 
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awarding  interim  expenses,  195. 

import  of  word  "modify"  in  giving  interim  expenses,  196. 

interim  award  extracted  at  once,  196. 

final  award  of  expenses  in  the  cause,  197. 

time  of  awarding,  190, 197. 

scale  of  expenses,  197. 

Sheriff  may  direct  taxation  according  to  particular  scale,  198. 

should  be  awarded  expressly,  197. 

if  party  who  has  been  awarded,  extract  decree  before  expenses  taxed 
and  decerned  for,  he  loses  right  to  them,  197. 

if  action  should  have  been  brought  in  Small  Debt  Court,  small  debt 
expenses  allowed,  197. 

unless  Sheriff  think  action  properly  brought  in  ordinary  court,  198. 

modifying  expenses,  198. 

taxation  of  expenses,  199. 

must  be  taxed  before  extract,  199. 

by  auditor  of  court  in  presence  of  parties,  199. 

reasonable  notice  must  be  given  of  diet  for  taxation,  199. 

only  necessary  expenses  allowed  by  auditor,  199. 

all  expenses  of  proceedings  in  which  party  unsuccessful  disallowed, 
199. 

in  special  case  court  may  depart  from  this  rule,  200. 

outlay  must  be  duly  vouched  by  receipts  presented  to  auditor,  200. 
all  just  and  necessary  outlay  may  be  included  in  account  of,  200. 
discounts  allowed  to  agent  must  be  credited  to  employer,  200. 
expense  of  necessary  preparation  of  witness  allowed,  200. 
provided  it  is  sanctioned  by  Sheriff  within  prescribed  time,  200. 
fees  of  court  may  be  recovered  from  opposite  party,  200. 
fees  to  counsel  cannot  be  recovered  from  opposite  party,  201. 
unless  their  employment  be  authorised,  or  subsequently  sanctioned, 

201. 
such  authorit3r  necessary  though  both  parties  employ  counsel,  201. 
must  be  obtained  before  an  appeal  taken  to  supreme  Court,  201. 
no  higher  fees  than  those  allowed  by  table  of  fees  can  be  recovered, 

201. 
auditor  adds  omitted  charges,  201. 
accounts  against  several  pursuers  or  defenders,  201. 
where  several  parties  have  joint  interest,  expenses  of  one  agent  only 

is  allowed,  201,  202. 
objections  to  taxation,  202. 
must  be  lodged  within  forty-eight  hours,  202. 
application  may  be  made  at  any  time  before  extract,  203. 
decree  for,  in  agent's  name,  203. 
if  decree  recalled  agent  personally  liable  to  repay,  203. 
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agent^B  right  to  continue  action  for,  S03w 

muBt  be  collnfiion  between  client  and  other  party,  904. 

agent* 8  liability  for,  204 

where  acts  withont  authority,  S04. 

or  carelessly,  with  result  of  causing  expense  to  client,  206. 

expense  of  taxation  and  decree,  205. 

party  liable  in  expenses  must  pay,  205. 

unless  he  tender  Uie  amount  previously,  205. 

including  extract  of  principal  decree,  205. 

caution  for  expenses,  224-229. 
EXPENSES  OF  WITNESS, 

Sheriff  has  power  to  order  to  witness  such  expenses  as  seem  jnst^ 
181. 

must  be  paid  by  party  adducing  him,  or  his  procurator,  181. 

amount  may  be  fixed  at  time  of  examination,  181. 

usually  paid  at  end  of  trial,  181. 

allowance  regulated  by  Act  of  Sederunt,  181. 

no  right  to  demand  payment  before  attending,  181. 

expense  of  necessary  preparation  of  professional  witnees  allowed  to 
successful  party,  200. 
EXTRACT  OF  DECREE.    See  Dxcbbb,  Extract  of. 

FALLING  ASLEEP, 

action  in  which  no  step  taken  for  year  and  day  falls  asleep,  289. 

such  action  cannot  proceed  until  wakened,  289. 

time  computed  from  last  interlocutor,  290. 

wakening  of  consent,  290. 

wakening  by  minute  under  Act  of  1876,  291. 

intimation  to  opposite  party,  291. 

edictal  intimation,  291. 

what  if  opposite  party  in  England  or  Ireland,  292. 

power  of  wakening  may  be  exercised  within  pe^od  of  long  prescrip- 
tion, 292. 
FEU-DUTIES, 

Sheriff  can  entertain  actions  for,  if  no  question  of  heritable  right 
raised,  58. 

but  can  only  give  decree  for  sum  as  if  action  for  personal  debt,  58. 

he  cannot  pronounce  decree  of  irritancy  o&  non  eolutum  eanonem, 
58. 

but  may  remove  vassal  where  feu-duty  of  subjects  of  less  than  £25 
annual  value  is  two  years  in  arrear,  58,  443.    See  Forfeitube 
OF  Feu  Rights. 
FEUING.    See  Entails. 
FINDINGS  IN  FACT  AND  LAW.    See  Judombnt. 
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FIXING  WITNESSES'  EXPENSES     See  Witnbss,  Ezaminatioii  of 

—Expenses  of  Witnebs. 
FORCE, 

may  be  pleaded  in  defence  to  action  founded  on  a  deed  by  way 
of  exception,  67. 
FOREIGNERS, 

how  jurifidiction  against^  founded  by  arrestment^  81. 

if  not  personally  cited  in  Scotland,  arrestment  does  not  find  jnris- 

diction  against,  81. 
edictal  citation  of,  121.    See  Arrestment  of  Ships — Makdatart — 
Jurisdiction. 
FORFEITURE  OF  FEU  RIGHTS,  ACTION  FOR, 

Sheriff  may  remove  vassal  where  fen-duty  of  subjects  of  less  than 

£2b  annual  value  is  two  years  in  arrear,  443. 
how  action  conducted,  443. 
defender's  grounds  of  objection  to  pursuer's  title  must  be  capable 

of  being  instantly  verified,  444. 
decree  of  removal,  when  executed,  444. 
has  effect  of  decree  oh  non  solutwm  canonem,  444 
vassal  can  purge  irritancy  before  execution  of  warrant,  444. 
FRAUD, 

may  be  pleaded  in  defence  to  action  founded  on  a  deed  by  way  of 
exception,  67. 
FURTHCOMING.    Su  Arrestment  and  FuRTHcoiONa. 

may  be  raised  in  sheriffdom  in  which  arrestee  resides,   though 

common  debtor  reside  elsewhere,  79. 
in  Small  Debt  Court,  521. 
in  Debts  Recovery  Court,  531. 

GLEBES.    See  Ecolesiastioal  Buildings  and  Glebes. 
GROUNDS  OF  ACTION, 

must  not  be  contained  in  petition,  108. 

must  be  set  forth  in  condescendence,  108, 109. 

rule  in  use  before  Act  1853, 109. 

subsequent  thereto,  109. 

title  to  sue  forms  part  of,  110. 

complete  statement  must  depend  on  nature  of  case,  110. 

often  difficult  to  distinguish  between  details  of  proof  and  grounds  of 
action,  110. 

when  some  matter  must  be  proved  before  pursuer  can  succeed,  state- 
ment of  it  forms  one  of  the  grounds  of  action,  110. 

pursuer  must  set  forth  sufficient  to  make  summons  relevant.  111. 

incomplete  statement  in  grounds  of  action  must  be  remedied  by 
revisal  or  by  amendment  of  libel,  111. 

sustaining  defence  of  want  of  relevancy  or  specification  without 
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GROUNDS  OF  ACTION— cotUiniujd. 

giving  pursuer  an  opportunity  of  meeting  it  contrary  to  Act  of 
1876,  111. 
adding  new  grounds  of  action  at  reTisaL     See  Gondbsckndence 
— Revisal  of  Pleadings. 
GUILDRY  OF  BURGH, 

subject  to  jurisdiction  of  Sheriff  in  so  finr  as  the  admimstration  of 
property  concerned,  84. 

HAVERS.    Su  DiuoENCE  to  Recover  Documents. 
HERITABLE  RIGHTS, 

Sheriff  cannot  decide  on  title  to  heritable  property,  54. 

unless  where  question  relates  to  subjects  worth  £oO  by  the  year  of 

£1000  in  all,  64, 404. 
he  can  regulate  interim  possession,  55. 
can  pronounce  possessory  judgment,  55. 

in  regard  to  heritage  generally,  Sheriff's  jurisdiction  limited  to  service 
of  heirs,  61,  533.    See  Jurisdiction. 
HERRING  FISHING, 

persons  engaged  in  within  ten  miles  of  coast  subject  to  Sheriff's 
jurisdiction  as  if  inhabitants,  75. 
HOW  APPEARANCE  ENTERED.    See  Appearance. 
HYPOTHEC, 

witness  objecting  to  produce  documents  on  the  ground  that  he  has, 

must  state  objection  to  presiding  Sheriff,  180. 
goods  subject  to,  cannot  be  poinding  where  person  entitled   to 

hypothec  objects,  344. 
unless  security  given  for  whole  debt  secured  by  hypothec,  344 
landlord's,  in  agricultural  subject  exceeding  two  acres  abolished, 

484,  49a 
made  effectual  by  sequestration,  492. 

IMPLEMENT, 

defender  may  be  reponed  against  decree  in  absence  before,  138^ 

what  implement  prevents  reponing,  142. 

effect  of  part  implement,  142. 
IMPRISONMENT.    See  Degree,  Imprisonment  under. 
INCIDENTAL  MATTERS, 

Sheriff  can  entertain  incidentally  matters  upon  absolute  right  to 
which  he  coidd  pronounce  no  decision,  63. 
INDORSATION, 

of  warrant  of  service  by  Sheriff-Clerk  of  another  county,  119. 

to  limited  extent  necessity  for  abolished,  120.    See  Citation. 
INDUCTS, 

indiuiUB  must  be  stated  in  warrant  to  cite,  113. 
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notice  of  appearance  to  be  lodged  witli  clerk  within,  113. 
number  of  days  of  to  be  seven  under  Act  1876,  113. 
if  defender  on  an  island  or  out  of  Scotland,  fourteen  days,  113. 
where  shorter  warning  competent  at  date  of  passing  of  Act,  such 

warning  still  to  be  sufficient,  113.* 
Sheriff  may  shorten  inducicB  in  any  case,  113. 
indtityUe  for  edictal  citations,  fourteen  days,  114. 

INTERDICT, 

nature  of  remedy,  444 

is  of  summary  character,  445. 
•     against  what  acts  may  be  applied  for,  444. 

act  must  be  one  of  which  pursuer  has  reasonable  ground  for  fear  or 
suspicion,  445. 

act  must  be  recent,  445. 

form  of  application,  445. 

act  against  which  interdict  craved  must  be  set  forth  distinctly, 
446. 

interm  interdict,  446. 

intimation  of  interm  interdict,  446. 

not  necessary  if  respondent  represented  at  hearing,  447. 

interlocator  granting  interim  interdict  subject  to  appeal,  447. 

interim  interdict,  though  appealed,  binding  till  recalled,  447. 

caveat  against  interim  interdict,  448. 

proceedings  in  interdict  process,  448. 

application  for,  incompetent  while  another  pending  in  different 
court,  448. 

if  petition  for  breach  of  interdict  concludes  for  fine  or  imprisonment, 
concurrence  of  procurator-fiscal  required,  449. 

breach  of  interdict,  449. 

proceedings  where  breach  has  taken  place,  449. 

interdict  strictly  construed,  449. 

penalty  for  breach  of  interdict,  450. 
INTEREST, 

ground  of  declining  Sheriff's  jurisdiction,  90,  91,  92. 

conclusion  for  cannot  be  added  as  amendment,  249. 
INTERIM  PRINCIPAL  SHERIFF.    See  Sheriff. 
INTERIM  DECREES, 

pronounced  when  sum  admittedly  due,  296. 

or  sufficiently  appears  to  be  due,  296. 

may  be  granted  before  record  closed,  296. 

matter  of  discretion  for  Sheriff,  297. 

special  leave  required  to  extract,  297. 
INTERLOCUTORS, 

correction  of  errors  in,  191.    See  Judgment. 
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INTERLOCUTOR  SHEET, 

original  orders  written  on,  99. 

reserved  for  Judge's  orders  on  matter  appropriated  to  it  by  statute,  99. 

cannot  if  lost  be  replaced  like  lost  pleading,  99. 

remedy  for  loss  of,  99. 
INVENTORY   OF    MOVEABLE    ESTATE    OF    DECEASED.      See 

MoYEABLK  Succession. 
INVENTORY  OF  PROCESS,  99. 
IRRELEVANT  MATTER, 

Sheriff  to  strike  out  at  adjustment,  160. 
IRRITANCY.    See  REaioviKoa  and  EjEcnoN& 

JUDGMENT  (FINAL),  DEFINITION  OF.    See  Appeal. 
JUDGMENT, 

debate  concluded,  Sheriff  pronounces  judgment  or  makes  ayizandum 

187. 
if  judgment  later  than  ten  days  after  debate,  cause  of  delay  must  be 

recorded  in  book  of  court,  187. 
if  proof  taken,  judgment  must  set  forth  what  is  proved  in  point  of 

fact,  188, 189. 
and  what  held  in  point  of  law,  188, 189. 

an  objection  to  non-compliance  with  this  rule  cannot  be  waived,  189. 
decemiture  must  dispose  of  whole  conclusions  of  action,  188, 190. 
without  going  beyond  them,  188, 190. 
must  settle  question  of  expenses,  188. 
must  be  duly  authenticated,  188. 
marginal  notes  in,  must  be  signed,  188. 

if  words  deleted,  number  of  them  must  be  stated  before  signature,  188. 
must  contain  no  interlineations  or  erasures,  188. 
must  be  dated,  188. 
date  of  is  date  of  signature,  188. 

if  signed  out  of  sheriffdom  bears  date  of  being  received  by  Sheriff- 
Clerk,  188. 
grounds  of  must  be  set  forth  in  note  issued  with  it  unless  suflSiciently 

appear  from  judgment  itself,  188. 
disposes  of  conclusions  in  one  of  three  modes,  190. 
either  decerning  in  tennis  of  conclusions^  190. 
or  by  absolvitor,  190. 
or  by  dismissing  action,  190. 
word  ''decern"  must  be  used  in  order  that  judgment   may  be 

extracted,  190. 
clerical  errors  in  judgment  may  be  corrected  within  seven  days  if 

not  transmitted  to  review,  190, 191. 
or  before  transmission  to  Appeal  Court,  191. 
no  remedy  for  error  not  discovered  within  prescribed  time,  192. 
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JUDICIAL  EXAMINATIONS, 

nature  and  effect  of,  269. 

now  little  used,  269. 

discretion  of  Sheriff  to  allow,  270. 

incompetent  where  party  being  sued  for  act  for  which  he  could  be 
criminally  prosecuted,  270. 

or  where  proof  limited  to  writ  or  oath,  270. 

time  of  taking  is  after  record  closed,  270. 

mode  of  taking,  271. 

commission  may  be  granted  to  conduct,  271. 

party  failing  to  appear  held  confessed  to  such  extent  as  Sheriff  thinks 
just,  27L 

effect  of  admission,  in  not  same  as  that  of  admission  on  record,  272. 
JUDICIAL  FACTORS, 

Sheriff  has  not  power  to  appoint  at  common  law,  62,  429. 

except  as  incidental  to  some  part  of  jurisdiction,  430. 

what  factors  Sheriff  may  appoint  under  Act  1880,  62,  431. 

what  factors  may  be  appointed,  432. 

on  what  estates,  432. 

how  value  of  estate  to  be  ascertained,  433. 

what  if  several  wards  in  same  family,  434. 

what  if  value  increase  during  factory,  434. 

petition  for  appointment,  435. 

appointment  desired  should  be  specifically  prayed  for,  435. 

who  may  apply,  436. 

insane  persons  must  be  served  personally,  436. 

petition  should  be  presented  to  Sheriff  of  ward's  domicile,  436,  437. 

procedure  in  petition,  437. 

must  be  intimated  on  walls  and  to  accountant  of  Court  of  Session, 
437. 

and  served  on  defenders,  437. 

where  defenders  out  of  Scotland,  edictal  citation,  437. 

in  such  case  Sheriff  cannot  shorten  indticicey  437. 

procedure  in  absence,  438. 

procedure  where  answers  lodged,  438. 

nature  of  inquiry,  438. 

women  and  clergymen  not  appointed,  439. 

nomination  and  caution,  439. 

duties  of  factors,  440. 

incidental  applications  made  by  note,  440. 

renewal  of  appointment,  441. 

discharge,  441. 

appeals,  441. 
JUDICIAL  REFERENCES, 

nature  of,  298. 
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JUDICIAL  REFERENCES— cOTUtnued. 

conBent  of  both  partiefl  required  for,  898. 

minute  consenting  to  essential,  i08. 

authority  of  Court  shall  be  interponed  to,  298. 

thereafter  neither  party  can  withdraw,  299. 

may  be  entered  into  at  any  stage  of  process,  299. 

process  still  remains  in  Court,  299. 

and  should  be  kept  awake,  299. 

proceedings  of  referee,  299. 

referee  may  order  pleadings,  900. 

or  allow  proof,  900. 

must  hear  both  parties  if  hears  one,  901. 

not  desirable  to  dispense  altogether  with  hearing,  901. 

referee  should  issue  notes,  301. 

and  allow  parties  to  express  their  views  thereon,  902. 

decision  should  exhaust  the  whole  case,  302. 

report  lodged  in  process,  902. 

court  cannot  review  decision,  902. 

but  may  set  aside  proceedings  if  corrupt  or  irregular,  302. 

reference  falls  by  removal,  death,  or  refusal  to  act  of  referee,  302. 

referee's  remuneration,  309. 

amount  fixed  by  Court,  303. 

clerk's  remuneration,  303. 

amoimt  usually  fixed  by  referee,  303. 
JUDICIAL  VISITATION, 

nature  and  mode  of,  272. 

must  be  along  with  clerk  and  parties,  272. 

purpose  of,  to  enable  Judge  to  understand  evidence,  273. 

seldom  used  in  Sheriff  Court,  273b 
JURISDICTION— MATTERS  IN  WHICH  SHERIFF  COURT  HAS 
JURISDICTION, 

generally  over  every  kind  of  right,  52. 

except  questions  of  titie  to  heritable  property,  52. 

and  questions  of  status  and  legitimacy,  5& 

other  exceptions  depend  on  incompetency  of  certain  remedies,  52. 

where  jurisdiction  exists,  Sheriff  must  exercise  it,  63. 

unlimited  in  regard  to  moveable  or  personal  property,  53. 

also  as  to  actions  of  damages  for  breach  of  contract,  53. 

or  breach  of  promise  of  marriage,  53. 

or  delict,  53. 

privative  under  £2bj  53. 

Sheriff  could  not,  till  Act  of  1877,  decide  on  title  to  heritable  pro- 
perty, 54 

he  may  now  decide  question  of  heritable  right,  provided  value  in  dis- 
pute does  not  exceed  ;^0  yearly  value,  or  ^£1000  total  value,  54. 


INDEX.  913 

JURISDICTION— «>?i«m««i. 

such  action  to  be  raised  within  jurisdiction  where  subject  situated,  54. 

to  that  jurisdiction  all  concerned  may  be  convened,  54. 

if  value  of  such  subject  disputed,  Sheriffs  determination  thereon  is 

final,  54. 
if  he  finds  value  to  exceed  statutory  amount,  must  dismiss  action, 

or,  on  pursuer's  motion,  transmit  it  to  Court  of  Session,  54. 
defender  may  remove  such  action  to  Supreme  Court,  54. 
procedure  in  removing  action,  55. 

in  such  action  should  be  stated  by  pursuer  that  value  is  within  pre- 
scribed limit,  55. 
Sheriff  can  regulate  interim  possession  in  disputes  as  to  heritage,  55. 
can  pronounce  possessory  judgments,  55. 
where  title  ambiguous,  Shenif  must  sist  process  till  ambiguity  cleared 

up  in  Court  of  Session,  56. 
in  question  between  party  having  title  and  party  alleging  none. 

Sheriff  may  dispossess  latter,  56. 
by  special  statute  can  decide  questions  of  nuisance  arising  out  of  use 

of  real  property,  57. 
and  questions  of  servitude,  57. 

and  questions  as  to  rent  not  turning  on  title  to  land,  57. 
may  decide  whether  lease  for  one  or  more  years  has  been  entered 

into,  57. 
can  order  implement  of  condition  of  lease,  57. 
can  sequestrate  for  rent,  58. 
can  decide  all  questions  as  to  amount  of  rent,  whether  due,  and 

what  deductions,  58. 
generally  all  questions  between  landlord  and  tenant  as  to  terms  of 

leases  or  other  writings  on  which  possession  held,  58. 
can  entertain  action  for  feu-duties  and  annual-rents  if  no  question 

of  heritable  right  raised,  58. 
qan  only  give  decree  for  sum  due  as  if  action  were  for  personal  debt,  58. 
cannot  pronounce  decree  of  irritancy  ob  non  sohUum  canonem  except 

by  statute  in  certain  cases,  58. 
can  decide  all  actions  of  removing  and  ejection,  59. 
whether  under  Act  of  Sederunt,  14th  December,  1756,  59. 
or  under  Act  of  1838,  59. 
or  under  Act  of  1853,  59. 
jurisdiction  under  Uiese  Acts  privative,  59. 
can  entertain  actions  of  constitution  and  adjudication,  &c.,  59.    See 

Adjxtdication. 
and  adjudication  in  implement,  59. 
and  maiUs  and  duties,  59.    See  Maills  and  Duties. 
and  straightening  of  marches,  59.    See  Marches. 
and  division  of  runrig  lands,  59. 

a  X 
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and  eertain  proceedings  in  connection  with  entailsi  5d.   8u  Ehtazls. 

cannot  entertain  questiona  of  rank  or  Btatoa,  59. 

cannot  pronounce  decree  of  divorce,  GO. 

or  even  decree  of  separation  a  mema  et  thoroj  GO. 

or  decide  in  questions  depending  on  these  remedies,  60l 

cannot  deal  with  permanent  custody  of  children,  60. 

in  emergency  may  regulate  interim  custody  of  children,  60. 

can  decide  in  aliment  cases  not  involving  questions  of  status,  60. 

actions  of  filiation  of  illegitimate  children  are  properly  actions  of 

debt^  60. 
if  qneetion  of  status  be  raised,  can  only  award  interim  aliment,  60. 
in  questions  of  succession.  Sheriff  decides  as  to  management  and 

distribution  of  estate,  60. 
duties  as  to  heritage  in  general  limited  to  service  of  heirs  under 

Titles  to  Land  Consolidation  Act,  61. 
jurisdiction  in  bankruptcy  cases  regulated  by  special  statutes,  61. 
in  insolvency,  Sheriff  decides  as  to  giving  or  refusing  personal  pro- 
tection in  cases  where  imprisonment  for  debt  still  competent,  61- 
and  as  to  liquidations  under  process  of  cessio,  61. 
by  special  statute,  Sheriff  may  appoint  judicial  factor  on  small  efitates 

belonging  to  pupils  or  insane  persons,  62. 
in  maritime  cases  Sheriff  has  same  jurisdiction  within  county  and 

adjoining  seas  as  High  Court  of  Admiralty  possessed,  62. 
in  cases  under  £25,  jurisdiction  privative,  62. 
under  Poor  Law  Acts,  decides  questions  as  to  right  of  panpera  to 

relief^  62. 
under  Lunacy  Acts,  decides  as  to  committal  of  lunatics  to  asylums,  62. 
in  election  of  Members  of  Parliament,  has  administrative  duties,  62. 
can  entertain  incidentally  matters  upon  absolute  right  to  which 

could  pronounce  no  decision,  63. 
declarators  incompetent  before  Sheriff,  64. 

except  certain  dedarators  competent  under  Sheriff  Court  Act,  1877,65. 
proving  the  tenor  incompetent  before  Sheriff,  66. 
this  does  not  include  petitory  action  founded  on  consideration  of  lost 

deed,  66. 
unless  capable  of  being  brought  as  a  declarator  under  Sheriff  Conrt 

Act,  1877,  66. 
reductions  incompetent  before  Sheriff,  66. 
Sheriff  incompetent  to  determine  how  far  party  entitled  to  be  £reed 

from  written  contract,  66.^   Su  Competent  Remedies. 
necessity  of  sisting  certain  actions  to  avail  a  reduction,  now  to  great 

extent  obviated,  67. 
deed  void  under  Bankruptcy  Acts  may  be  set  aside  incidentally  in 

Sheriff  Court  action,  68. 
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Sheriff's  jurisdiction  not  founded  by  arrestment  save  in  two  excep- 
tional cases,  81. 

in  appointment  of  judicial  factors.    See  Judicial  Fagtob. 
JURISDICTION— PERSONS  OVER  WHOM  SHERIFF  COURT  HAS 
JURISDICTION, 

questions  as  to  jurisdiction  in  general   arise  only  in  case  of  de- 
fenders, 71. 

any  one  foreigner  or  Scotchman  may  stand  pursuer,  71. 

persons  not  resident  in  Scotland  may  be  made  to  find  security  for 
expenses,  71.    See  Mandatary. 

right  of  such  persons  to  apply  to  Court  complete  in  itself,  71. 

residing  within  county  a  ground  of  {raiione  doimciln),  71. 

or  carrying  on  business  in  sheriffdom,  71,  74,  75. 

or  by  haying  engaged  to  do  sometliing  within  sheriffdom  {ratiane 
contractus),  71,  77,  78. 

or  because  thing  about  which  dispute  within  it  (roHone  rei  titai), 
71,  79,  80. 

residence  to  give  jurisdiction  not  to  be  confounded  with  domicile, 
72. 

residence,  actual,  whether  temporary  or  pennanent,  72. 

forty  days'  residence  before  citation  held  sufficient,  72. 

forty  days  passed,  no  other  condition  required,  72. 

residence  may  have  been  in  a  friend's  house,  hotel,  or  common 
lodging-house,  72. 

may  have  been  without  intention  of  remaining,  72. 

may  have  been  taken  for  express  purpose  of  founding  jurisdic- 
tion, 72. 

shorter  residence  sufficient,  if  defender   come   to  county   cmimo 
remanendij  72. 

in  such  case  jurisdiction  begins  with  residing,  72. 

and  continues  although  defender  be  seldom  in  house,  72. 

person  not  necessarily  limited  to  one  jurisdiction,  72. 

town  residence  and  country  residence,  may  be  cited  at  either,  72. 

reasonable  inquiry  must  be    made  which   residence   occupied  at 
time,  73. 

jurisdiction  by  residence  lost  in  two  ways,  73. 

by  a  person  removing  to  and  taking  up  residence  in  another  sheriff- 
dom,  73. 

or  by  leaving  without  taking  up  another  residence,  73. 

in   former   case,  jurisdiction    immediately    transferred    to    new 
county,  73. 

in  latter,  jurisdiction  remains  for  forty  days,  73. 

after  that  time,' person  must  be  cited  edictally,  73. 

persons  without  fixed  residence,  cited  where  found,  73. 
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•dldien  and  aailon  dted  at  dweUing-plaoe  they  occupy,  73. 

wiyes  subject  to  jurifldictioii  of  husband's  principal  residence,  74. 

minor  children  subject  to  jurisdiction  of  father's  domicile,  74. 

unless  foriafiuniliaced,  74. 

trustees  af  deceased  party  sued  before  Sheriff  of  county  where  deceased 
lived,  74. 

even  though  majority  reside  in  another  county,  74. 

executors  may  be  sued  in  same  way,  74. 

carrying  on  business  and  having  office  there,  ground  of  jurisdic- 
tion, 74. 

company,  though  fictitious,  having  place  of  business  within  county,  can 
be  sued  in  actions  arising  out  of  business  conducted  there,  75. 

this  ground  formerly  narrow  and  doubtful,  75. 

dealt  with  by  Act  of  1876,  75. 

requisites  of  Sheriff's  jurisdiction  under  that  Act^  75. 

not  applicable  to  persons  domiciled  out  of  Scotland,  76. 

doubtful  if  this  jurisdiction  extends  beyond  Ordinary  Court,  76u 

it  applies  to  partnerships,  76. 

cannot  be  taken  away  by  implication,  77. 

having  engaged  to  do  something  within  sheriffdom  a  long  recognised 
ground,  78. 

now  settled  to  rest  on  same  principles  as  that  of  Court  of  Session, 
78. 

applies  to  foreigners,  78. 

does  not  warrant  all  actions  arising  out  of  the  contract,  78.     See 
Delict. 

that  thing  in  dispute  is  in  sheriffdom  often  a  ground  of,  79. 

possession  of  Scotch  heritage  does  not  give  Sheriff  jurisdiction  over 
owner,  80. 

nor  possession  of  moveables  in  sheriffdom,  except  in  cases  where 
arrestment  competent,  81. 

in  revenue  actions,  Crown  may  plead  exemption  from,  82. 

exemption  extends  to  aU  persons  acting  under  Crown,  82. 

privileges  of  Members  of  College  of  Justice  abolished,  82,  83. 

Commissioners  of  Supply  and  Magistrates  exempt  in  cairyii^  out 
their  statutory  powers,  83. 

exemption  only  exists   so  far   as  they  have  acted    within   their 
powers,  83. 

Magistrates  of  Burghs.    Su  MAarnnuTBa  of  Bubqhb. 

Quildry  of  Buighs.    8u  Quildrt  or  Bubghb. 

Prorogating  Jurisdiction,  84.    8u  Pbobooatino  Juribdichoh. 

Reconvention,  86.    8h  Beookvbntion. 

declining  Sheriff's  jurisdiction.    Su  Dbclinino  Shxbifs^s  Juris- 
diction. 
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KEYHOLE  CITATION, 

a  method  of  service,  119. 
insufficient  in  Small  Debt  0001*1,  448. 

LAWBURROWS, 

nature  of  lawburrows,  450. 

modified  by  Civil  Imprisonment  Act,  1882,  450* 

mode  of  procedure,  451. 

prayer  may  be  granted  on  evidence  of  one  witness,  451. 

even  though  a  party,  451. 

redress  where  order  improperly  granted,  452,  560. 

no  appeal  where  Sheriff  refuses  petition,  453.  * 

action  of,  now  incompetent  in  Court  of  Session  or  Justiciary,  453.  , 

LEASES.    Se€  Entails. 

Sheriff's  jurisdiction  as  to,  57.  ^ 

LETTER,  CITATION  BY.    iSw  Citation. 
LETTERS  OF  SUPPLEMENT, 

from  Court  of  Session  superseded,  119. 
LIBERATION  OF  DEBTOR.    See  Deceee,  Imprisonment  under. 
LIFERENT, 

goods  of  which  debtor  has  only,  cannot  be  poinded,  344. 
LITIGANTS, 

may  sign  papers,  and  plead  in  own  behalf,  49. 

cannot  borrow  process,  since  procurator  only  has  such  privilege,  49.  | 

LOOSING  ARRESTMENTS.    See  Arrestment  in  Security.  j 

LORD  ADVOCATE,  j 

petition  by,  for  interim  appointment  of  Sheriff-Clerk,  46. 
LUNACY  ACTS,  | 

Sheriff  decides  as  to  committal  of  lunatics  to  asylums,  62. 

MAGISTRATES  OF  BURGHS, 

how  far  exempt  from  jurisdiction  of  Sheriff,  83. 
MAILLS  AND  DUTIES, 

Sheriff  can  entertain  questions  as  to,  59. 

nature  of  action,  460. 

if  pursuer  in  possession,  calls  tenants  only,  460. 

if  not  in  possession,  calls  also  party  in  possession,  460. 

if  question  of  heritable  title  arise,  action  sisted,  460. 

if  third  party  infeft  appear,  pursuer  must  prove  seven  years'  possession 
of  rents,  461. 

conclusions  of  action,  461. 

creditor  who  holds  decree  of  not  thereby  prevented  from  poinding 
ground,  476. 
MANDATARY, 

required  of  party  resident  in  forei^  country,  229. 
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if  pursuer  abroad  muflt  sifit  when  called  on,  829. 

IgfigliMli  and  Iiiflh  suitors  need  not  now  sist,  230. 

exceptions  to  rule  that  mandatary  must  be  sisted,  290. 

possession  of  heritage  in  Scotland  a  ground  of  exemption,  231 

caution  to  attend  diets  of  Court  not  sufficient  ground  of  exemption,  231. 

no  exemption  on  ground  of  bankruptcy,  231. 

equivalents  not  admitted,  232. 

want  of^  must  be  pleaded,  232. 

and  must  be  pleaded  timeously,  232. 

how  sisted,  233. 

mandate  must  be  holograph  or  probative,  233. 

when  client  unexpectedly  goes  abroad,  law-agent  may  sist,  233. 

consent  of  proposed  mandatary  necessary,  and  must  be  produced  in 
writing  if  required,  234. 

if  person  calls  himself  and  acts  as,  cannot  plead  he  was  not  duly 
sisted,  334. 

must  be  solvent  and  in  same  position  in  life  as  principal,  234. 

liable  for  expenses  unless  principal  on  poor  roll,  235. 

and  responsible  for  proper  conduct  of  cause,  235. 

no  right  independent  of  principal,  235. 

withdrawal  of,  236. 

how  made,  23d 

effect  of,  236. 

consequence  of  fiEulure  to  sist^  237. 
MANDATE, 

when  authority  of  procurator  disputed,  he  will  be  ordered  to  produce 
mandate,  49.    See  Makdatabt. 
MARCHES, 

Sheriff  can  entertain  questions  as  to  straightening  of,  59,  453. 

straightening  marches,  Sheriff  must  visit  and  inspect,  454. 
MARCH  FENCES,  REGULATION  OF, 

proceedings  necessary  to  regulate,  387. 

pertains  to  office  of  Judge  Ordinaiy,  453. 

fencing  only  ordered  where  land  suitable  for  being  encloeed,  453. 

not  ordered  where  sufficient  natural  fence,  453. 

nor  where  expense  dispro|(ortionate  to  benefit,  453. 
MARITIME  CASES, 

Sheriff  has  same  jurisdiction  within  county  and  adjoining  seas  as 
High  Court  of  Admiralty  possessed,  62. 

Sheriff's  jurisdiction  privative  in  causes  not  exceeding  value  of  j£25, 
62. 

what  causes  comprehended  in  term,  454. 

when  may  be  brought  before  Sheri£^  454. 

founding  jurisdiction  against  foreigners  in,  81,  455. 
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where  connties  sepaiated  by  estuary.  Sheriff  of  either  has  jurisdiction 

over,  456. 
unless  defender  reside  in  either,  456. 
See  Salyagb,  Eiicx>yBBY  of. 
MAKRIED  WOMEN, 

are  subject  to  jurisdiction  of  husband's  principal  residence,  74. 
but  unless  actually  with  the  husband,  doubtful  if  subject  to  jurisdic- 
tion arising  from  his  forty  days'  residence  in  a  house  not  his 
own,  74 
sue  in  own  name,  104. 

husband  must  concur,  or  curator  ad  litem  be  appointed,  104. 
actions  are  directed  against,  and  husbands  called  for  interest,  107. 
MASTER  AND  SERVANT,  PROCEEDINGS  BETWEEN— 
Stattttort  Progsbdikgb, 

Employers  and  Workmen  Act,  1875,  415. 
Ordinary  Court  (workmen),  416. 
Small  Debt  Court  (workmen),  417. 
Small  Debt  Court  (apprentices),  417. 
See  Employers  and  Workmen. 
Common  Law  Proceedings, 

to  enforce  specific  implement  of  contract  of  service  now  superseded, 
414. 
MEDITATIO  FUGJE, 

warrant  issued  on  application  of  creditor,  461. 

when  warrant  granted,  debtor  apprehended  and  brought  up  for 

examination,  461. 
not  rendered  incompetent  by  Debtors  Act,  1880,  462. 
debt  may  be  future  or  contingent,  462. 
what  persons  may  be  apprehended,  463. 
not  granted  against  person  leaving  country    on  duty  in  public 

service,  463. 
what  Sheriff  may  issue  warrant,  464, 465. 
debtor  must  be  about  to  leave  Scotland,  464. 
warrant  inapplicable  where  he  has  already  left  it,  464. 
grounds  of  belief  must  be  stated,  464. 
form  of  application,  465. 
warrant  of  apprehension,  466. 
oath  of  creditor  to  verity  of  debt,  and  belief  that  debtor  is  about  to 

abscond,  essential,  466. 
warrant  may  be  executed  on  Sunday,  467. 
examination  of  debtor,  467. 
proof,  nature  and  extent  of,  468. 

order  to  find  caution  dejudicio  eisti,  or  to  abide  issue  of  diligence,  468. 
Sheiiff-Clerk  must  be  satisfied  as  to  sufficiency  of  cautioners,  468. 
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MEDITATIO  FUO^—eontinued, 

bond  of  caution,  obligation  of  cautioner  in,  468. 

obligation  fulfilled  hj  producing  debtor,  468. 

penalty  of  failure  to  produce  debtor,  469. 

if  caution  not  found,  debtor  committed  as  civil  prisoner,  469. 

reyiew  by  appeal  incompetent  in,  560. 
MEETING  TO  ADJUST  AFTER  CONDESCENDENCE  AND    DE- 
FENCES LODGED.    See  Adjustment  of  Rboobd. 
MESSENGERS-AT-ARMS, 

execution  of  writs  in  Sheriff  Courts  by,  50. 

execution  of  decree  carried  out  by,  338. 
MINOR, 

subject  to  jurisdiction  of  Sheriff  Court  where  father  resides,  unless 
forisfamiliated,  74. 

without  curators  sues  in  his  own  name,  104. 

if  he  have  curators'  consent^  should  be  set  forth,  104. 

though  it  might  be  given  afterwards,  104. 

action  against,  directed  also  against  curators,  107. 

guardians  omitted  may  be  called  afterwards,  107. 

curators  of,  called  on  same  induciai  as  principal  defender,  122. 

curators  of,  if  not  known  to  pursuer,  cited  edictally,  122. 
MINUTE-BOOKS.    See  Rolls  and  Minute-Books. 
MINUTE  OF  AMENDMENT, 

not  now  necessary  in  amending  undefended  petition,  145. 
MINUTE  OF  DENIAL, 

by  pursuer  at  adjustment,  158. 
MODES  OF  GIVING  JURISDICTION,  netseq.    Su  Jurisdiction. 
MODIFYING  EXPENSES,  195.    See  Expenses. 
MOVEABLE  RIGHTS, 

Sheriff's  jurisdiction  unlimited  in  r^^ard  to,  53. 

privative  where  value  does  not  exceed  £S^,  53. 

incompetent  to  bring  such  action  in  Supreme  Court,  or  to  appeal, 
except  to  extent  limited  by  Small  Debt  Act,  53. 
MOVEABLE  SUCCESSION, 

general  regulations,  541. 

fees  of  clerks  and  agents  in  businesb  connected  with,  542. 

calendar  of  confirmations,  542. 

appointment  of  executors,  542. 

petition,  542. 

intimation,  543. 

calling  of  petition,  543. 

application  is  to  Sheriff  of  deceased  person's  domicile,  543. 

if  domicile  was  abroad  or  unknown  to  Sheriff  of  Edinbiugh,  543. 

form  prescribed  by  Act  of  1876  now  used,  543. 

evidence  of  relationship  not  generally  required,  544. 
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title  of  persons  appljing  in  other  capacities  must  be  proved,  544. 

if  appearance  made  by  party  entitled  to  oppose,  record  made  up,  544. 

decree  and  extract,  545. 

extnct  not  a  completed  title,  545. 

competition  for  office  of  executor,  545. 

order  in  which  applicants  preferred,  545. 

consul  may  be  appointed  executor  of  foreigner,  546. 

interim  custody  of  estate,  546. 

appointment  of  factor  where  person  entitled  to  office  is  under  in- 
capacity to  act,  547. 

executor  dying  before  confirmation,  548. 

where  executor  is  one  of  nextrof-kin,  548. 

where  not  one  of  next-of-kin,  548. 

confirmation  of  executors,  549. 

how  executors  confirmed,  549. 

inventory  of  moveable  estate  of  deceased,  549. 

when,  and  to  what  amount,  caution  must  be  found,  550. 

executor-creditor  only  confinns  to  so  much  of  estate  as  will  meet 
debt  due  to  him,  550. 

petition  to  have  amount  of  caution  restricted,  551. 

eiks  to  inventories,  551. 

confirmation  ad  non  executOy  omissHf  vel  male  appreciatay  551. 

confirming  to  English  or  Irish  property,  552. 

certifying  English  or  Irish  probates  or  letters  of  administration, 
553. 
See  Small  Suocessioks. 
MULTIPLEPOINDING, 

is  brought  to  have  rights  of  different  competitors  determined,  69. 

may  be  raised  in  sheriffdom  where  holder  of  fund  resides,  though 
claimant  reside  elsewhere,  79. 

competency  of  action,  469. 

fund  in  medio,  469. 

brought  by  person  subjected  to  double  distress,  470. 

or  by  trustees  or  executors,  to  obtain  judicial  discharge,  470. 

in  such  case  there  must  be  real  difficulty  in  obtaining  disehaige,  471. 

cannot  be  brought  to  settle  future  question,  471. 

proceedings  in,  472. 

real  raiser  must  be  stated,  472. 

ascertaining  fund  in  medio,  472. 

order  for  claims,  473. 

record  and  disposal  of  claims,  473. 

revising  claims,  474. 

joint  case  by  parties  when  agreed  on  fact8,  474. 

appointing  common  agent  in,  474. 
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when  record  cloeed,  diflcuEBion  proceeds  as  in  ordinary  action,  474. 
late  appearance  of  claimants,  475. 
mnltiplepoinding  in  Small  Debt  Court,  581. 
mnltiplepoinding  in  Debts  Beooveiy  Court,  531. 

NEW  QBOUNDS  OF  ACTION.      See  Cam>VBCWDKSCK  —  Gbouhim 

or  Action. 
NOTE  OF  PLEAS  IN  LAW.    Su  Plbas  in  Law. 
NOTES  OF  EVIDENCE, 

form  record  of  evidence  in  cause,  183. 

appointment  of  shorthand  writer,  183. 

may  be  taken  in  longhand  or  in  shorthand,  182. 

to  be  in  form  of  narrative,  182. 

to  be  lodged  in  process,  182. 

and  authenticated,  182. 

if  in  longhand  must  be  written  by  Sheriff,  182. 

unless  unavoidably  prevented  from  writing,  182. 

if  in  shorthand  should  be  dictated,  183. 

authenticated  by  shorthand  writer,  183. 
NOTE  TO  JUDGMENT.    Su  Judgment. 
NUISANCE, 

by  special  statute,  Sheriff  can  decide  matters  of  nuisance  arising 
out  of  use  of  real  property,  57. 

OATH.     See  Witnbbs,  Examination  of— Rbferenob  to  Oath^Mbdi- 

TATIO  PUGA 

objection  to  produce  documents  or  give  oral  evidence,  to  be  stated  to 
presiding  Sheriff,  180.    See  Witnbss,  Examination  of. 
OBJECTIONS  TO  TAXATION,  202.    See  Expenses. 
OFFICERS  OF  COURT.    See  SHBRiFF-OFFiCBBa 
ORDINARY  ACTION, 

concludes  for  payment  of  a  sum  of  money,  95,  368. 
ORDINARY  ACTION— OCCASIONAL  PROCEEDINGS, 

the  poor's  roll,  207. 

securities  for  sum  sued  for,  or  for  expenses,  215. 

sisting  or  calling  new  parties,  237. 

amending  or  adding  to  pleadings,  245. 

abandoning,  conjoining,  and  sisting  actions,  257. 

occasional  proceedings  in  the  way  of  proof,  268. 

remedies  against  delay,  284. 

interim  decrees,  296. 

judicial  references,  298. 

reference  to  oath,  304. 
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ORDINARY  COURT, 

comprises  all  judicial  busixieBs  not  specially  appropziated  to  other 

courts,  95. 
general  regulating  Acts,  96. 

Ordinary  Court  has  two  sessions  in  each  year — periods,  96. 
days  for  despatch  of  business,  97. 
number  of  days  to  be  fixed  by  regulation  of  court,  97. 
additional  days  must  be  appointed,  if  necessary,  97. 
court-days  in  vacation,  97. 

Sheriff  may  pronounce  orders  of  all  kinds  during  vacation,  97. 
rolls  and  minute-books  of,  97. 

PARTIES  ACQUIRING  INTERESTS.    8se  Sistinq  new  Parties. 
PETITION, 

to  have  name  of  party's  procurator  on  the  back,  49. 

defender  brought  into  Court  by,  100. 

may  be  either  written  or  printed,  or  partly  written  and  partly 
printed,  99. 

form  of  in  ordinary  action  given  by  Act  of  1876, 101. 

of  what  parts  consiBt,  101. 

introduction  o^  102. 

pursuer  must  be  designed  so  as  to  point  him  out,  102. 

number  of  pursuers  not  limited,  provided  community  of  interest,  102. 

pursuers  joining  in  an  action  where  interests  separable,  incon- 
venient and  uncommon,  103. 

pursuers  not  permitted  to  join  together  to  sue  on  separate  grounds, 
103. 

where  parties  sue  in  special  capacity,  title  must  be  set  forth,  103. 

executors,  how  designed,  103. 

they  need  not  confirm  to  debt  till  before  extract,  103. 

title  must  be  complete  before  proceedings  commence,  103. 

action  sustained  at  instance  of  majority,  103. 

trustees  designed  in  like  manner,  103. 

pupil  without  tutors  raises  summons  in  own  name,  103. 

when  action  in  Court  curator  ad  litem  appointed,  103. 

minor  without  curators  sues  in  own  name,  104. 

after  action  brought,  curator  ad  litem  may  be  appointed  on  motion 
of  either  party,  104. 

if  minor  have  curators,  they  should  be  set  forth  in  petition  as  con- 
senting, 104. 

married  woman  sues  in  own  name  with  husband's  concurrence,  104. 

if  husband  refuses  concurrence,  curaior  ad  litem  may  be  appointed, 
104 

company  may  sue  and  be  sued  in  social  name,  104. 

if  name  descriptive,  three  partners  must  be  joined,  104. 
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PETITION— co«/t«««/. 

bonking  oompanieo  sue  aa  regulated  by  apecial  Act  of  Parliament, 

105. 
companiee  incorporated  under  Companiee  Act,  1862,  sue  as  corpoia- 

tions  in  corporate  name,  106. 
special  incorporating  Acts  should  be  consulted  before  framing,  106. 
defenders  must  be  designed  aceuratelj,  105. 

trifling  inaccuracy  disregarded  if  no  doubt  as  to  person  intended,  105. 
competent  to  include  seyeral  defenders  (not  exceeding  six)  on 

separate  grounds,  106. 
not  frequent  in  practice  except  in  removings,  106. 
not  suited  to  present  forms  of  pleading,  106. 
no  limit  to  number  of  defenders  sued  on  same  grounds,  106. 
defenders  sued  in  special  capacity,  character  must  be  set  forth,  lOG. 
executors,  how  called,  107. 
trustees,  how  called,  107. 
minors,  how  called,  107. 
pupils,  how  called,  107. 

wherein  case  of  minor  differs  from  case  of  pupil,  107. 
tutors  and  curators,  when  not  individually  known,  called  edictally, 

107. 
prayer  of,  107. 

refers  to  condescendence  and  pleas  in  law,  107. 
companies  sued  in  same  manner  as  they  sue,  108. 
must  not  contain  grounds  of  action,  108. 
may  demand  payment  at  once  or  by  instalments,  108. 
demand  must  be  definite,  108. 
if  intended   that  defenders  should  be  found  Uable,  jointly   ami 

severally,  that  must  be  specially  concluded  for,  108. 
interest  and  expenses  must  be  specially  prayed  for,  10& 
pursuer  or  his  procurator  to  sign  once,  114. 
not  to  be  borrowed  without  Sheriff's  written  order,  115. 
in  defended  cases  certified  copy  must  be  lodged,  115. 
which  may  be  borrowed,  115. 
after   deliverance  pronounced  upon,  cannot   be   altered  without 

authority  of  Court,  115. 
for  admission  to  poor's  roll,  211.    Se$  Poor's  Roll. 

See  Condescendence— Citation — Pleas  in  Law. 
PETITORY  ACTION, 

concludes  for  payment  of  definite  sum,  either  at  once  or  at  future 

time,  in  one  sum  or  by  instalments,  60. 
commences  by  summons,  60. 
PLEAS  IN  LAW, 

annexed  to  petition,  111. 
to  defences,  151. 
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PLEAS  IN  LAW— continued. 

abstract  legal  propositions  not  pleas,  112. 

distinct  legal  propositions  applicable  to  facts  of  case  are,  112. 

each  plea  should  be  complete  in  itself,  112. 

should  set  forth  some  ground  in  law  on  which  conclusion  should  hv 
granted,  112. 

where  question  as  to  mode  of  proof,  plea  should  submit  that  i^anie 
competent  or  incompetent,  112. 

multiplication  of  incomplete  pleas  objectionable,  112. 

in  many  cases  room  for  only  one  plea,  112. 

end  of,  proper  place  for  signature  of  pursuer  or  his  procurator,  114. 
PLOUGH  GOODS, 

cannot  be  poinded   during  season  for  tillage,  unless  other  goods 
cannot  be  found,  343. 
POINDING  AND  SALE, 

a  mode  of  execution  of  decree,  338. 

nature  of,  342. 

former  practice  in,  342. 

present  practice  in,  342. 

what  may  be  poinded,  343. 

property  which  may  not  be  poinded,  343. 

'days  of  charge  must  have  expired,  344. 

must  be  in  day-time,  345. 

how  poinding  executed,  345. 

expenses  of,  included,  346. 

if  title  produced  to  goods  by  third  party,  officer  desists  from,  347. 

special  report  of  officer  in  such  case,  347. 

person  interrupting  liable  in  damages,  if  claim  ill-founded,  347. 

person  interrupting  poinding,  346. 

objections  to  poinding,  347. 

interdict  against,  347. 

conjoining  creditors,  347. 

reporting  poinding,  348. 

time  for,  348. 

return  of  execution  by  officer,  348. 

custody  of  goods  between  poinding  and  sale,  348. 

time  and  place  of  sale,  349. 

fixing  and  advertising  sale,  349. 

warrant  to  sell,  349. 

always  granted  unless  cause  shown,  349. 

names  judge  of  roup,  349. 

conduct  of  sale,  350. 

report  of  sale,  350. 

time  of,  350. 

disposal  of  sum  realised,  351. 
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POIKDINQ  AND  SALE-eonftntied. 

consignation  o^  351. 

r^pBter  of  poindings,  361. 

poinding  in  Small  Debt  Court,  518. 

breach  of  poinding,  519. 

poinding  in  Debts  Recovery  Court,  531. 
POINDING  THE  GROUND, 

nature  of  action,  475. 

may  be  used  though  owner  of  heritage  not  feudally  vested,  476. 

debt  must  be  heritable,  475. 

creditor's  title  need  not  be  heritably  completed,  476. 

creditor  must  not  be  in  actual  legal  possession  of  the  heritage,  476L 

tenant^s  goods  secured  only  to  extent  of  arrears  of  rent,  476. 

goods  of  third  party  cannot  be  taken,  476. 

debtoi's  goods  on  ground  attached  by  mere  service  of  petition,  477. 

warrant  to  inventory  sometimes  prayed  for,  477. 

conclusions  of  petition,  477. 

if  pursuei^s  title  ex  facU  good.  Sheriff  cannot  entertain  objection 
founded  on  question  of  heritable  title,  477. 

except  90  £u  as  jurisdiction  given  by  Act  of  1877,  477. 

no  charge  on  decree  is  requisite,  477. 

extract  sufficient  warrant  to  poind,  477. 
POOR  LAW  ACT,  PROCEEDINGS  UNDER, 

nature  and  extent  of  proceedings  competent,  478. 

interim  order,  478. 

Sheriff,  if  required,  nominates  agent,  478. 

Sheriff  determines  only  as  to  pauper's  right  to  relief,  478. 

parochial  authorities  determine  amount,  479. 

procedure  is  as  if  applicant  were  on  poor  roll,  479. 
POOR'S  ROLL, 

Acts  regulating,  207. 

poor's  agents — ^appointment  of  regulated  by  Act  of  Sederunt,  207. 

elected  by  procurators  of  district  in  which  Court  held,  208. 

appointment  confirmed  by  Sheriff,  208. 

tmless  there  is  good  reason  for  refusing  to  confirm  it,  208w 

hold  office  for  a  year,  208. 

duties  of,  208. 

not  liable  to  pay  expenses  of  witnesses  and  officers  of  Court,  208. 

who  entitled  to  benefit  of,  208. 

only  those  can  be  admitted  who  are  unable  to  bear  expense  of  litiga- 
tion, 209. 

mode  of  admission  to,  209. 

certificate  of  poverty,  209. 

by  whom  granted,  210. 

terms  of  it,  210. 
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if  peiBon  applied  to  cannot  grant  in  ordinary  form,  mnst  state  appli- 
cant's circumstances  to  best  of  knowledge  and  belief,  210. 
person  applied  to,  to  grant,  has  no  concern  with  merits  of  action,  210. 
equivalents  for  certificate,  210. 
petition  for  admission  to  roll,  211. 

remit  to  poor's  i^nts  and  inquiry  into  probdlnlia  causa  lUigandi,  211. 
method  of  inquiry,  212. 
report,  212. 
Sheriff  cannot  review  decision  of  poor's  agents  as  to  existence  of 

probcbbUiB  catua,  212. 
effect  of  admission  to,  213. 
expenses  follow  merits  as  in  other  causes,  213. 
striking  party  off,  214. 
POSSESSOKY  JUDGMENT, 

Sheriff  may  pronounce  in  cases  raising  questions  of  heritable  right 
not  competent  in  Sheriff  Ck)urt,  55.    See  Jurisdiction. 
POST,  CITATION  BY.    See  Citation. 
PRAYER  OF  PETITION.    See  Petition. 
PRECEPT  OF  ARRESTMENT.    See  Arrestment  in  Securttt. 
PRECOGNITION  OF  WITNESSES, 
should  be  at  earliest  stage,  169. 
expense  only  allowed  when  proof  ordered,  170. 
witnesses  should  be  precognosced  separately,  170. 
effect  of  precognoscing  in  presence  of  each  other,  170. 
when  precognosced,  must  not  be  put  on  oath,  170. 
questionable  whether  should  be  asked  to  sign  statement,  170. 
witness  precognosced  on  oath  in  criminal  case,  may  insist  on  deposi- 
tion being  destroyed  before  giving  evidence,  170. 
PRESCRIPTION  OF  ARRESTMENT.    See  Arrestment  in  Security. 
PROBABILIS  CAUSA  LITIOANDL    See  Poor's  Roll. 
PROCEDURE, 

distinction  between  ordinary  and  summary,  371. 
PROCESS, 

of  what  it  consists,  98. 

may  be  borrowed  by  procurators  practising  within  the  sheriffdom,  99. 

obligation  to  return  may  be  enforced  by  pecuniary  penalty  or  by 

caption,  99. 
if  pleading  lost,  copy  may  be  substituted,  99. 
documents  forming  part  of,  may  be  either  written  or  printed,  or 

partly  written  and  partly  printed,  99. 
transmitting  to  Sheriff  for  adjustment  of  record,  156. 
PROPERTY, 

possession  of  within  sheriffdom  not  in  general  groxmd  of  jurisdic- 
tion, 81.    See  Jurisdiction. 
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PROCESS-CAPTION.    Ae  Caition. 
PROCURATORS 

admission  of,  regulated  by  Law  Agenti  Act,  1873, 47. 

uniformity  in  modee  of  admission  and  privil^ea,  47. 

regulations  as  to  admission,  47. 

applicants  must  be  twenty-one  yean  of  age,  47. 

must  have  serred  apprenticesbip  of  five  years  in  ordinary  case,  three 

in  exceptional  cases,  47. 
|)as8  certain  examinations  in  general  knowle<]^  and  law,  47. 
produce  evidence  of  having  attended  certnin  university  classen,  47. 
admission  by  Court  of  Session,  47. 
must  be  enrolled  in  courts  where  practise,  47. 
apprenticeship  must  be  with  practising  law-agent,  47. 
or  Sheriff-Clerk  in  ofBice  at  passing  of  Act,  47. 
must  be  apprenticeship  under  registered  indenture,  48. 
three  years  sufficient  where  persons  have  acted  five  years  as  clerk  to 

law-agent,  or  are  graduates  in  arts,  advocates,  barristers,  or 

English  solicitors,  48. 
examinations  by  board  of  examiners,  48. 
examiners  appointed  by  Court  of  Session,  48. 
before  beginning  apprenticeship,  entrance  examination  in  general 

knowledge,  48. 
this  not  required  in  certain  eases,  48. 
subjects  of  general  knowledge  examination,  48. 
examination  in  law,  48. 
subjects  of  law  examination,  48. 
law  examinations  must  be  held  in  Edinburgh,  48. 
others  usually  held  there  also^  48. 

classes  which  must  be  attended  under  Act  of  Sederunt,  48. 
not  essential  every  litigant  appear  by  procurator,  49. 
petition  to  have  name  of  pursuer's  procurator  marked  on  back,  49. 
where  authority  disputed,  production  of  mandate  will  be  ordered, 

49. 
only  procurators  can  borrow  process,  49. 
only  those  who  have  places  of  business  within  aheriffdom  can  borrow 

process,  49. 
parties  pleading  own  case  can  see  process  only  in  clerk's  office,  49. 
where  ceases  to  act  for  dient,  should  give  notice,  134. 
cannot  appear  for  party  in  Small  Debt  Court  without  special  leave, 

607. 
PROCURATOR-FISCAL, 

is  charged  with  prosecution  of  criminal  offences  for  Crown,  60. 

concurrence  of  in  cases  of  breach  of  interdict,  449. 

in  petitions  for  breach  of  sequestration,  498. 

formerly  appointed  as  executor  where  no  other  person  applied,  646. 
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PRODUCING  AND  RECOVERING  DOCUMENTS, 

if  founded  on,  mufit  be  produced  with  pleadings,  161. 

or  at  latest  before  record  closed,  161. 

former  difficulty  as  to  this  rule,  161. 

party  must  now  produce,  also  before  record  closed,  all  documents 

specially  mentioned  in  pleadings  which  are  in  his  hands,  161. 
other  documents  may  be  produced  at  the  proof,  161. 
Sheriff  may  order  their  production  at  any  stage  of  the  cause,  161. 
this  power  to  be  sparingly  exercised,  162. 

if  pcffty  fails  to  produce  timeously,  Sheiiff  may  order  or  allow  pro- 
duction afterwards,  162. 
this  to  be  on  such  terms  as  to  expenses  and  further  proof  as  may  be 

right,  162. 
except  along  with  pleading,  at  closing,  or  at  proof,  party  cannot 

make  production  without  leave  of  court,  162. 
party  failing  to  ,obey  order  for  production  held  confessed  on  point 
concerned,  162.    See  Dilioence  to  Reooyeb  Dooumsnts. 
PROOF, 

after  closing  record,  Sheriff  to  ask  parties  if  further  probation 

renounced,  160. 
if  further  probation  renounced,  parties  sign  minute  to  that  effect^ 

written  on  interlocutor  sheet,  160. 
production  of  documents  at,  161. 
at  which  stage  allowed,  165. 
allowing  proof,  165. 
at  closing  record.  Sheriff  to  appoint  diet  of  proof  for  early  day  where 

proof  appears  necessary,  165. 
form  of  order  where  no  averments  made  by  defender,  166. 
form  where  defender  makes  averments,  166. 
pursuer's  conjunct  probation,  when  to  be  led,  166,  167. 
practice  is  to  lead  such  proof  at  time  of  leading  proof  in  chief 

167. 
proof  in  chief  must  not  be  led  under  guise  of,  167. 
proof  in  replication,  166. 
allowed  only  on  cause  shown,  167. 
where  part  of  case  only  relevant  to  go  to  proof^  such  part  should  be 

distinguished,  167. 
proof  before  answer,  effect  of  allowing,  168. 
does  not  reserve  questions  as  to  competency  of  evidence,  168. 
use  of  words  **  before  answer  "  not  necessary  merely  to  keep  relevancy 

open,  168. 
allowing,  prout  dejure^  meaning  of,  168. 
allowing,  habUi  modo,  meaning  of,  168. 
unnecessary  to  insert  warrant  to  cite  in  interlocutor,  169. 
certified  copy  of  interlocutor  suf&cient  warrant,  169. 
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where  claim  is  above  £40,  fifteen  days  should  elapse  between  order 

for  and  diet  of  proof,  169. 
this  interval  allowed  only  when  asked,  169. 

place  where  to  be  taken  always  specified  in  interlocutor  allowing,  169. 
may  be  any  place  within  the  jurisdiction,  169. 
public  not  to  be  excluded,  169. 
proof  proceeds  on  day  appointed,  173. 
cannot  be  prorogated  of  consent^  173w 
but  may  on  cause  shown,  173w 
proof  taken  by  accident  on  prior  day,  presence  of  parties  implies 

consent,  173. 
party  appointed  to  lead  may  bedecemed  against  by  de&ult  if  he  fail,  173. 
or  opposite  party  may  be  allowed  to  go  on,  173. 
or,  on  cause  shown,  proof  may  be  adjourned,  absent  party  being 

found  liable  in  expenses,  173. 
course  where  party  allowed  coiyunct  probation  is  absent^  173. 
party  appearing  but  tendering  no  evidence,  opposite  party  may  lead 

his,  173. 
when  one  party  has  led  proof  but  other  has  not,  case  debated  on 

footing  that  he  had  none  to  lead,  173. 
party  who  leads  proof  in  absence  of  opposite  party  cannot  ask  decree 

by  default,  173. 
if  all  the  jMurties  fail  to  appear,  Sheriff  must  dismiss  action,  173. 
unless  sufficient  reasons  to  contrary  appear,  173. 
decree  against  party  who  fails  to  attend  proof  a  decree  by  default^  173. 
witnesses  examined  separately,  174. 
and  on  oath  or  affirmation,  174. 
record  of  evidence  at,  182. 
adjourning  proof,  183. 

absence  of  material  witness  a  ground  o^  184. 
surprise  a  ground  o^  184. 

may  be  on  such  condition  as  to  expenses  as  Sheriff  thinks  light^  181 
debate  after  proof  dosed,  184. 

additional  proof  after  proof  closed  must  be  applied  for  by  petition,  185. 
proof  in  replication,  185. 
party  applying  for  must  show  that  matter  brought  out  which  he 

cotdd  not  have  anticipated,  185. 

See  CoioassioNs-^EviDSNCB  fbom  Bahksbs'  Books — Judicial 
Examinations — Judicial  Visitations — ^Noteb  op  Evi- 
dence— Precognition  op  Witnesses — Proof  to  lie  in  rb- 
tentis— Remits  to  Report— Witnesses^  Examxnahon  of. 
PROOF  TO  LIE  IN  RETENTIS, 

competent  to  take  where  witness  about  to  leave  Scotland,  281. 
where  testimony  in  dangerof  being  lost  owing  tooldage  or  sickness^  281. 
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PROOF  TO  LIE  IN  RETENTIS-cantinued. 
any  witness  may  be  bo  examined,  281. 
process  must  be  pending,  282. 
how  applied  for,  282. 
usually  taken  on  commission,  283. 
effect  o^  283. 

is  always  under  reservation  of  pleas,  283. 
if  witness  can  afterwards  appear  at  proof,  must  be  examined  then, 

unless  deposition  admitted  of  consent,  283. 
expense  of,  283. 
PROEOGATINQ  JURISDICTION  OF  SHERIFF, 
objections  personal  to  objector  may  be  waived,  84. 
objection  cannot   be  waived   where   proceedings   not   competent 

against  any  person,  84 
a  foreigner  or  person  resident  in  another  county  may  prorogate,  85. 
may  be  done  by  express  consent  or  by  implication,  86. 
appearing  and  pleading  without  objection  implies  consent,  85. 
PROROGATION  OF  TIME  FOR  LODGING  DEFENCES.  Sw  Defences. 
PROTESTATION  FOR  NOT  INSISTING, 

remedy  of  defender  when  pursuer  serves  petition  but  does  not  pro- 
ceed with  it,  145. 
form  and  effect  o^  146. 
protestation  cannot  be  extracted  till  seven  free  days  after  day  of 

granting,  146. 
extract  of,  contains  precept  of  poinding  and  arrestment,  146w 
protestation  more  adapted  to  earlier  style  of  practice,  147. 
PROVING  THE  TENOR, 

incompetent  before  Sheriff,  66. 

unless  the  action  take  form  of  declarator  under  Sheriff  Court  Act, 

1877,  66. 
must  precede  petitory  action  founded  on  deed,  66. 
terms  of  lost  interlocutor  must  be  proved  by,  99. 
PUPIL, 

iippointment  of  judicial  fiEtctor  on  estate  of,  by  Sheriff,  68.     See 

JXTDICIAL  FaOTOB. 

-without  tutors  raises  summons  in  own  name,  108. 

when  action  in  court  curator  ad  litem  appointed,  103. 

if  pupil  have  tutors,  cannot  carry  on  action  in  own  name,  103. 

not  essential  that  tutoi^s  concurrence  be  set  forth,  104. 

proper  form  to  raise  action  as  tutor,  and  conclude  for  payment  in 

that  capacity,  104. 
•action  against,  directed  also  against  tutors,  107. 
guardians  omitted  in  case  of  pupil  cannot  be  called  afterwardS|  107. 
tutors  and  curators  may  be  cited  edictally,  122. 
jnarket-cross  citation  now  aboliBhed,  122. 
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PURSUER, 

any  one,  foreigner  or  Scotclunan,  may  stand,  71. 

miut  be  designed  so  as  to  point  him  out,  102. 

nnmber  of  pursuers  not  limited,  provided  community  of  interest,  108. 

where  parties  sue  in  some  special  capacity,  title  must  be  set  lorthy 
103. 

pursuers  not  permitted  to  join  together  to  sue  on  separate  grounda 
of  action,  103. 

when  executors  sue  they  set  forth  names,  residences,  and  title,  103L 

company  may  sue  in  social  name,  104. 

if  name  descriptive,  three  partners  must  be  joined  with  it,  104. 

banking  companies  sue  as  provided  by  Act  7  Geo.  lY.  c.  67, 105. 

companies  incoiporated  under  Companies  Act,  1862,  sue  as  corpora- 
tions in  corporate  names,  105. 

pursuer  divested  of  property  and  of  interest  in  suit  must,  in  general 
case,  find  caution  for  expenses,  225. 

exceptions  to  this  rule,  225. 

case  of  pursuer  suing  actio  pcpulariif  227. 

siBting  omitted  pursuers,  2da    See  SiSTma  Nkw  Pabties. 

rule  that  defender's  consent  required,  239. 

mode  of  sisting,  242. 

time  for  sisting,  244. 

effect  of  sisting,  244 

See    ExscuTOBS  — Tbifbtbzs  — PUFIL  — MiKOB  — Ma&bikd 
Woman. 

QUOTATIONS^ 

not  to  be  made  in  pleadings  except  where  indispensable,  109, 149. 

RAILWAY  COMPANY, 

Sheriff  of  sheriffdom  where  station  situated  has  jurisdiction,  77. 

if  office  of  in  sheriffdom  is  not  head  office,  jurisdiction  limited  at 
common  law  to  causes  of  action  arising  within  sheriffdom,  77. 

but  not  under  Act  of  1876,  77. 
RATES  AND  ASSESSMENTS,  RECOVERY  OF, 

usual  course  that  Sheriff  issues  warrant  for  on  certificate  of  collector, 
479. 

merits  not  open  unless  collector  proceeds  by  ordinary  action,  479. 

imprisonment  still  competent  in  respect  of  non-payment  of,  480. 

debtor  entitled  to  aliment,  480. 

imprisonment  not  to  exceed  six  weeks  for  any  one  year's  rates,  480. 

debtor  may  be  liberated  on  executing  a  cessio,  480. 
RATIONS  CONTRACTUS.     See  JuBiSDionoH,  Pxbsonb  otbb  whom 

Shsbiff  has. 
RATIONS  DOMICILII.    Ibid. 
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BATIONB  REI  SrrJE.    Ibid. 

EECALL  OF  ARRESTMENTS.    8u  Arrbsthent  in  Sbcuritt. 

RECALLING  OF  WITNESSES.    Su  WiTinsssEs,  Examination  of. 

RECONVENTION, 

definition  o^  86. 

on  what  founded,  86. 

object  of^  86. 

when  exists,  86. 

action  said  to  ground  jarisdiction,  of  what  kind,  87. 

action  said  to  ground  jurisdiction,  must  be  in  court  at  time  other 

action  brought,  87. 
if  first  action  concluded,  too  late  to  bring  counter  action,  87. 
counter-action  in  time,  if  question  of  expenses  in  first  action  not 

disposed  of,  87. 
principles  of,  apply  in  fall  extent  to  foreigners,  87. 
in  case  of  foreigners,  apply  only  where  counter-action  arises  out  of 
same  facts,  88. 
RECORD,  ADJUSTMENT  OF.     8u  Adjustment  op  Record. 
RECORD, 

amending  of  closed,  246. 
opening  up  by  Sheriff  on  appeal,  326. 
adjustment  of.    See  Adjustment  of  Reoord. 
See  Amending  or  adding  to  Pleadinob. 
RECORD,  CLOSING  OF.    See  Closing  Record. 
RECORDING  EVIDENCK    See  Witnesses,  Examination  of. 
REDUCTIONS, 

incompetent  in  Sheriff  Court,  64,  66. 

no  jurisdiction  to  determine  how  far  party  entitied  to  be  freed  from 

written  contract,  66. 
or  from  written  laws  of  any  society  he  may  have  joined,  67. 
if  any  action  involved  reduction,  Sheriff  formerly  could  not  proceed, 

67. 
objections  to  deed  or  writing  founded  on  can  now  be  taken  by  way 

of  exception,  67. 
where  party  objects  by  way  of  exception  to  liquid  document  of  debt, 

Sheriff  may  order  him  to  find  caution,  68. 
exception  to  general  rule  as  to  reductions  in  reference  to  deeds  void 

under  Bankruptcy  Acts,  68. 
this  exception  still  in  use,  notwithstanding  rule  as  to  competency  of 

proceeding  by  way  of  exception,  68. 
does  not,  however,  make  it  competent  to  raise  simple  reduction  of 

such  deeds,  68. 
reduction  in  Court  of  Session  of  Sheriff  Court  decree,  583. 
when  competent,  583. 
proceedings  in,  583. 
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BEFEBENCE  TO  OATH, 

nature  o^  904. 

wlien  competent,  901 

when  incompetent,  304. 

matter  of  law  cannot  be  referred,  305. 

nor  matter  wliich  may  be  subject  of  indictment,  805. 

diflcretion  of  court  to  sustain  or  to  refuse,  304^  30& 

to  wbom  made,  306. 

reference  either  general  or  special,  306. 

time  of  reference,  307. 

party  to  whom  made  may  insist  on  record  being  dosed,  307. 

preliminary  pleas  cannot  be  reserved,  308. 

cause  cannot  be  referred  to  oath  of  par^  whom  opponent  has  ex- 
amined as  a  witness,  309. 

reference  incompetent  after  extract,  300. 

is  made  by  minute,  309. 

must  be  sustained  by  Sheriff,  310. 

retracting  and  deferring,  310. 

examination  under,  311. 

deponent  cannot  be  made  to  answer  special  questions  after  answexing 
general  questions,  311. 

must  answer  special  questions  when  asked  first,  311. 

limits  of,  311. 

deponent  may  have  agent  present,  312. 

re-examination  under  when  allowed,  312. 

effect  of  parties  faQing  to  attend  examination,  313. 

reponing  against,  313. 

construing  oath,  314. 
EEGISTRATION  OF  LETTER  CONTAINING  CITATION  UNDER 

ACT  OF  1883.    See  Citation. 
REGISTRATION  OF  CERTIFICATE    OF    JUDGMENT    UNDER 

ACT  OF  1882,  363,  366.    See  Dbcbeb,  Execution  of. 
REHEARING, 

in  Small  Debt  Court,  513.    See  Small  Debt  Coubt — ^Reponing. 
RELATIONSHIP, 

a  ground  for  declining  jurisdiction,  89. 

to  whom  objection  applies,  89,  96. 

Su  Declininq  Sheriff's  JuBisDicnoN. 
REMEDIES.    Su  Competent  Remedies— Sfeclal  Remedies. 
REMITS  TO  REPORT, 

when  competent,  273. 

not  in  reference  to  matter  of  law,  273. 

remits  not  of  consent,  273. 

remit  must  not  stand  for  proof,  274 

report  on  such  remit  supersedes  proof,  274. 
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REMITS  TO  REPORT— con^tntwA 

parties  eliould  consent  by  minute,  274. 

how  report  is  made  evidence,  274. 

remits  of  consent,  274. 

remits  before  answer,  275. 

time  for  remitting,  275. 

should  be  before  proof  allowed,  275. 

objections  and  answers  to  report,  276. 

expense  of  report,  276. 

parties  liable,  not  agents,  276. 

reporter's  lien,  276. 

reporter's  fee  fixed  by  court,  277.   . 
REMOVAL, 

to  Court  of  Session  of  actions  relating  to  questions  of  heritable  right 
which  are  competent  in  Sheriff  Court,  54,  55. 

of  actions  imder  Employers  Liability  Act,  419. 

appeals  by  way  of,  577.    See  Appeals. 
RBMOVINGS, 

Sheriff  can  decide  all  questions  of,  59. 

whether  under  Act  of  Sederunt,  14th  Dec  1756,  59. 

or  under  Act  1838,  59. 

or  under  Act  1853,  59. 

Sheriff's  jurisdiction  under  these  Acts  privative,  69. 

several  defenders  (not  exceeding  six)  may  be  included  on  separate 
grounds,  106. 
REMOVINGS  AND  EJECTIONS, 

difference  between  ejections  and  removings,  59,  481. 

actions  of  entitled  to  summary  despatch,  373. 

nature  of  proceedings,  481. 

review  by  appeal  incompetent  in,  560. 
Solemn  Removinqs — 

removings  either  ordinary  or  extraordinary,  solemn  or  summary^ 
481. 

ordinary  removings — agricultural  subjects,  482. 

proceedings  necessary  in,  482. 

ordinary  removings— non-agricultural  subjects,  483. 

proceedings  necessary  in,  483. 

if  defended,  caution  for  violent  profits  may  be  required  of  defender, 
483. 

unless  defence  excluding  action  can  be  instantly  verified,  483. 

tenant  cannot  dispute  his  author's  title,  483. 

decree  extractable  in  forty-eight  hours,  483. 

form  of  extract  of  decree  of,  483. 

precept  of  warning  under  Act  1555  now  obsolete  in,  484 

extraordinary  removings — ^legal  irritancies,  484 
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REMOVINOS  AND  £J£CnON&-H»fit»9»iMdL 
SOLXMH  £KMoynio8 — 

jorifldictioii  of  Sheriff  in,  founded  on  Act  of  Sedenmti  1756»  48i. 

effect  on,  of  abolition  of  landlords'  hypothec,  484. 

number  and  nature  of  legal  irritancies,  485. 

proceedings  neceaaaiy  in,  485,  486. 

eztraordinarj  removings — conventional  iiritanciec,  487. 

proceedings  necessary  in,  487. 

not  necessary  for  houses,  487. 
SUHMABT  REMOvnros— 

firom  houses,  487. 

warning  necessary,  488. 

verbal  warning  sufficient  if  proved,  488. 

lemovings  within  burgh,  488. 

statutory  terms  for,  488. 

from  houses  let  for  less  than  a  year,  489. 

proceedings  in,  489. 

obligation  in  lease  to  remove^^ect  ol^  489. 

notice  must  be  given  under  Act  1883,  490. 

sending  of  notice  must  be  proved,  490. 

officer  must  have  written  authority,  490. 

removal  must  be  within  six  weeks  after  term  of  endurance,  490. 

letter  of  removal — effect  of,  490. 

ejection  as  enforcement  of  removing,  491. 

summary  ejection,  491. 
BENTS, 

Sheriff  can  decide  questions  as  to,  not  turning  on  title  to  land,  57. 

can  sequestrate  for,  58. 

can  decide  all  questions  as  to  amount^  whether  due,  and  what  de- 
ductions, 58. 

generally  all  questions  between  landlord  and  tenant,  58. 
See  Maills  and  Duties — Sequestrations  for  Rents. 
REPLICATION— PROOF  IN.   See  Proop— Witnesses,  Examination  of. 
REPONING  AGAINST  DECREE  IN  ABSENCE, 

two  situations  in  which  defender  may  apply  for,  138. 

where  decree  pronounced — ^no  appearance  having  been  entered,  138. 

where  pronounced  after  appearance  entered  but  withdrawn,  138. 

form  to  be  followed  when  no  appearance  entered  provided  by  Act  of 
1877,  138. 

varies  according  to  whether  application  is  within  seven  days  after 
decree,  138. 

reponing  within  seven  days,  138. 

defender  must  consign  £2  with  Sheriff-Clerk  and  lodge  his  defences, 
and  may  then  enrol  cause,  138. 

defender  will  be  reponed  on  first  Court  day,  138. 
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BEPONING  AGAINST  DECREE  IN  ABSENCE-eon«n««L 

in  such  case  reponmg  note  not  necessary,  138. 

after  reponing,  action  proceeds  as  if  appearance  had  been  made,  138. 

where  decree  may  be  extracted  within  seven  days,  manner  of  reponing 
not  clear,  139. 

after  seven  days  defender  may  be  reponed  at  any  time  before  imple- 
ment, 139. 

or  so  far  as  not  implemented,  139. 

in  snch  a  case  reponing  note  must  be  presented,  139. 

what  must  be  lodged  with  defences,  139. 

reponing  note  must  be  intimated,  139. 

no  form  prescribed  by  Act  of  1876,  139. 

after  intimation  parties  heard  on  note,  140. 

where  defender  proceeds  nnder  Act  1876  interlocutor  reponing 
him  not  subject  to  review,  140. 

reponing  under  Act  1853,  140. 

nnder  Act  of  Sederunt  of  1839, 141. 

wherein  differs  irom  other  modes,  142. 

what  implement  prevents  reponing,  142. 

effect  of  part  implement,  142. 

reponing  in  Small  Debt  Court,  512. 
REPONING  AGAINST  DECREE  BY  DEFAULT, 

matter  of  Sheriff's  discretion  to  repone,  288. 

payment  of  expenses  usual  condition,  288. 
RESIDENCE  A  GROUND  OF  JURISDICTION.   See  Jubisdiotion. 
RESTRICTION  OF  ARRESTMENTS.    See  Arbbstvbnt  in  Sboueity. 
BES  NOVITER  VENIENS  AD  NOTITIAM, 

what  is  implied  in  term,  254,  255. 

statement  of,  should  be  lodged,  254. 

now  frequently  added  by  way  of  amendment,  254. 

as  to  docimients,  255. 

evidence  which  might  have  been  discovered  in  time  is  not,  255. 

time  for  stating,  256. 

mode  of  stating,  256. 
REVENUE, 

Crown  may  insist  that  actions  on  matters  connected  with  shall  be 
brought  only  in  Court  of  Exchequer,  82. 
REVISAL  OF  PLEADINGS, 

neither  party  entitled  to  as  matter  of  right,  151. 

Sheiiff  may  order  on  just  cause  shown,  152. 

strong  cause  required,  152. 

time  at  which  motion  for  should  be  made,  152. 

when  order  to  adjust  has  been  made  no  more  power  to  order  revisal, 
152. 

revisal  to  be  made  on  separate  papers,  153. 
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Sheriff  may  prorogate  time  once  on  just  canse  ahown,  153. 

additions  on  revisal,  153. 

latitude  in  allowing  pursuer  to  add  new  grounds  in  condescendence 

of  same  kind  as  those  already  contained  in  it,  153. 
new  matter  should  not  be  rejected  if  it  does  not  materially  alter  case^ 

154. 
former  rule  that  additions  must  be  of  same  kind  not  now  sMctly 

obserredy  154. 
present  practice  to  allow  at  revisal  all  additions  necessary  for  detet^ 

Tnining  real  question,  155. 
provided  stake  be  not  greater  than  is  specified  in  petition,  unless  of 

consent,  155. 
if  objection  made,  formal  leave  required,  155. 
matter  of  replication  not  necessarily  competent  to  add,  155. 
pursuer  to  have  full  opportunity  of  answering  defender's  additionSy. 

156.    8u  Coin>B8CKKDBNCE — Gbounds  of  Action. 
ROLLS  AND  MINUTE-BOOKS, 

two  books  kept — emotion-roll  and  minute-book,  97. 

in  motion-roll  are  entered  for  each  court  day  all  causes  to  be  called,  97. 

enrolment  may  be  by  order  of  Sheriff  or  by  Sheriff-Clerk,  or  by 

party,  97. 
in  two  former  cases  no  special  regulation  as  to  notice,  98. 
care  must  be  taken  not  to  put  either  party  to  disadvantage,  98. 
where  party  enrols,  forty-eight  hours'  notice  in  ordinary  action,  98. 
or  twenty-four  hours  in  summary  action,  98. 
notice  must  be  in  writing,  98. 
must  specify  purpose  of  enrolment,  98. 
minute-book  contains  memorandum  of  proceedings  not  appearing 

on  motion-roll,  98. 
minute-book  also  called  diet-book,  98. 
in  some  courts  separate  book  kept  for  minuting  decrees,  98. 
orders  of  Court  are  written  on  interlocutor  sheet,  99. 
never  practice  in  Sheriff  Court  to  write  judge's  orders  in  minutee  of 

courts,  99. 
ROMAN  CATHOLICS.    See  WmfESSEs,  Examination  of. 
RUN-RIG  LANDS, 

Sheriff  can  entertain  questions  as  to,  59. 

SAILORS, 

are  cited  at  dwelling-place  occupied  when  on  shore,  73> 
SALVAGE,  RECOVERY  OF, 

Acts  of  1854  and  1862,  457. 

proceedings  are  summary,  458. 

appeal  to  Court  of  Session  if  sum  claimed  exceeds  ^£50,  458. 
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aAIiVAGE,  EECOVERY  0¥— continued. 

may  begin  by  reference  instead  of  petition,  458. 

before  what  Sheriff  proceedings  taken,  458. 

Sheriff  may  take  assistance  of  assessor,  458. 

Sheriff  must  decide  within  forty-eight  hours,  458. 

Sheriff  may  refer  to  umpire,  458. 

remuneration  of  umpire,  458. 

where  appeal  is  competent  evidence  may  be  recorded,  459. 

proceedings  in  case  of  appeal,  459. 

when  claim  exceeds  £200  and  value  saved  j£1000,  consent  required 
to  its  being  tried  in  Sheriff  Court,  459. 

in  such  case,  if  claimant  recover  less  than  j£200,  not  entitled  to 
costs,  459. 

unless  Court  certify  for,  459. 
SCALE  OF  EXPENSES,  197.    ^8^  Expenses. 
SCHEDULE  OF  CITATION.    See  Citation. 
SCHOOLS.    See  Entails. 
SEAMEN, 

not  included  in  term  "workman"  as  defined  in  Employers  and 
Workmen  Act,  1875,  416. 
SEAMEN'S  WAGES— SUMMARY  RECOVERY  OF, 

under  Merchant  Shipping  Act,  1854,  456. 

seamen  or  masters  may  take  proceedings,  456. 

order  of  Sheriff  final,  456. 

complaint  in  form  of  petition,  456. 

form  of  proceedings,  456. 

summary  proceedings  optional,  457. 

pleadings  not  to  be  written,  457. 

decree  may  be  enforced  by  arrestment  and  poinding,  457. 

when  suit  may  be  in  Court  of  Session,  457. 
SEQUESTRATIONS  FOR  RENT, 

competent  in  Sheriff  Court,  58. 

nature  of  remedy,  492. 

right  to  use  affected  by  Hypothec  Abolition  Act  of  1880,  492. 

sequestration  in  payment,  493. 

form  of  application,  493. 

petition  cannot  be  served  postally,  493. 

inventory  of  effects,  494 

proceedings  if  petition  opposed,  494. 

recall  of  interim  sequestration  on  caution  or  consignation,  495. 

sale  of  sequestrated  effects,  495. 

is  by  public  roup,  495. 

sale  must  be  reported  in  fourteen  days,  495. 

sequestration  in  security,  496. 

if  used  wrongfully,  landlord  liable  in  damages,  496. 
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register  of  sequestratioiu,  496. 

caveat  or  interdict  against  sequestration,  497. 

tliird  party  whose  goods  have  been  inventoried,  should  appear  in 
sequestration  and  oppose  wanrant  of  sale,  497. 

breach  of  sequestration,  497. 

when  petition  for  breach  of  sequestration  prays  for  penal  conse- 
quences, ooncuxrence  of  public  prosecutor  should  be  applied 
for,  498. 

sequestration  in  Small  Debt  Court,  521. 

sequestration  in  Debts  Recovery  Court,  532. 
SERVICE  OF  ARRESTMENT.    See  Abbbstxsnil 
SERVICE  OF  PETITION.    Su  Citation. 
SERVICE  OF  HEIRS, 

jurisdiction  of  Sheriff  in,  61,  533. 

heir  applies  for  general  service  to  Sheriff  of  ancestor's  domicile,  534. 

for  special  service  to  Sheriff  of  district  in  which  lands  lie,  534. 

form  of  petition,  534. 

specification  in  petition  of  general  service,  535. 

where  proprietor  having  only  personal  title  intervened,  petition  for 
general  to  be  in  form  of  petition  for  special  service,  535. 

general  service  may  be  in  same  petition  as  special  service,  535. 

publication  of  petition,  536. 

proceedings  under  petition,  536. 

competing  petitions,  537. 

opposing  petition,  537. 

appeal  to  Court  of  Session,  537. 

recording  and  extract,  538. 

reduction  of  service,  538. 
SERVICE  copy.    See  Cttatioh. 
SERVITUDE, 

Sheriff  can  decide  questions  of  servitude,  57. 

question  whether  declarators  relating  to  are  competent  in  Sheriff 
Court,  405. 
SET  AND  SALE  OF  SHIPS, 

nature  of  action  and  proceedings  in,  459. 
SHERIFF  COURTS, 

constitution  o^  39. 

judges  ol^  39. 
SHERIFF, 

appointed  by  Crown,  39. 

qualification,  39. 

of  Edinburgh  and  Lanark,  must  reside  within  six  miles  of  Edinburgh 
and  Qlasgow  respectively,  40. 

and  hold  certain  courts  annually  in  counties,  40. 
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now  practically  an  appellate  judge,  40. 

has  still  power  of  judging  in  first  instance,  40. 

must  do  so  annually  in  Small  Debt  Circuit  Courts,  40. 

where  appointed  since  1870,  Home  Secretary  has  power  to  prescribe 

courts  and  duties,  40. 
may  obtain  leave  of  absence  from  Home  Secretary  for  reasonable 

cause,  41. 
during  temporary  inability  for  duty,  interim  appointment  may  be 

made,  41. 
qualification  of  interim  Sheriff,  41. 
has  all  powers  and  duties  of  principal  Sheriff,  41. 
where  office  vacant,  writs  issued  in  Substitute's  name,  91. 
if  disqualified  from  judging  in  a  cause,  Sheriff-Substitute  may  act,  03. 
in  such  a  case  parties  lose  benefit  of  an  appeal,  93. 
opening  up  record  by,  on  appeal,  326. 
SHERIFF-SUBSTITUTE, 

appointed  by  Crown,  41. 

holds  office  for  life,  41. 

but  removeable  for  inability  or  misbehaviour,  41. 

qualification,  41. 

prohibited  from  carrying  on  business  in  county,  41. 

bound  to  reside  in  county,  42. 

number  of,  fixed  by  Home  Secretary,  42. 

commissions  extend  over  whole  sheriffdom,  42. 

Home  Secretary  may  extend  commission  over  adjoining  coimty,  42. 

has  power  to   do  every  judicial  act  which  might  be  done  by 

Sheriff;  42-43. 
may  act  in  cause  in  which  principal  Sheriff  is  disqualified,  93. 
may  regulate  possession  pending  appeal,  327. 
SHERIFF-SUBSTITUTE,  HONORARY, 
appointed  by  Sheriff,  43. 

acts  during  temporary  absence  of  Sheriff-Substitute,  43. 
not  prohibited  from  performing  other  business,  43. 
procurators  often  appointed,  43. 
procurator  so  appointed,  must  not  act  in  cases  in  which  interested, 

43. 
removeable  at  pleasure  of  Sheriff,  44. 
commissions  do  not  fall  by  Sheriff  ceasing  to  hold  office,  44. 
may  act  in  cause  where  Sheriff-Substitute  disqualified,  93. 
SHERIFF-CLERK, 

appointed  by  Crown,  44. 

holds  office  ad  vitam  atU  culpam^  44. 

bound  to  do  duties  personally,  44. 

may  appoint  deputies  to  assist,  or  to  act  during  absence,  44. 


942  INDEX. 

SHERIFF-CLBRK— ccmftntMd 

no  statutoiy  authority  for  this — ^numeroiiB  statutes  recognise  appoint- 
ment^ 46. 

prohibited  from  practising  directly  or  indirectly  before  courts^  45. 

if  he  does,  proceedings  null,  45. 

where  personally  interested,  Sheriff  must  appoint  clerk,  45. 

incompetent  for  depute  to  act,  because  dependent  on  principal,  45. 

where  depute  concerned,  principal  may  act,  45. 

procurators  appointed  deputes  for  Small  Debt  Circuit  Courts  not 
disqualified  except  in  court  to  which  they  belong,  45. 

in  case  of  vacancy,  Court  of  Session  make  interim  appointment,  45. 

this  done  in  vacation  by  Lord  Ordinary  on  the  Bills,  45. 

interim  appointment  usually  on  petition  of  Lord  Advocate,  46. 
SHERIFF-OFFICER, 

writs  served  in  Sheriff  Courts  by,  50. 

admitted  by  Sheriff  on  petition,  50. 

examined  by  two  procurators  or  Sheriff,  50l 

must  take  oath  dtfiddi  adminittration^  60. 

must  find  caution,  60. 

act  during  good  conduct,  60. 

may  be  dismissed  or  suspended  by  Sheriff  for  nusconduct,  50. 

act  only  within  jurisdiction,  60. 

except  in  Small  Debt  actions,  60. 

in  some  cases  serve  Court  of  Session  writs,  60. 

citation  by,  116. 

execution  of  decree  earned  out  by,  338. 

regulations  as  to  admission.    8u  Appendix,  part  ix. 
SHIPS,  ARRESTMENT  OF, 

to  found  jurisdiction  against  foreigner  who  is  owner  of,  81,  465. 

arrestment  not  poinding,  proper  diligence  against,  343. 

how  arrestment  of  executed,  369. 

set  and  sale  of.    See  Set  akd  Salb  of  Ships. 
SHORTHAND,  RECORDING  PROOF  IN, 

ordinaiy  Court,  182. 

Debts  Recovery  Court,  464. 
SHORTHAND  WRITER, 

appointed  by  Sheriff  to  take  proo^  183. 

8u  Wmrsssn,  Examinatiok  of—PBOOP— Notes  of  Evidekgb. 
SISTINQ  ACTIONS, 

necessity  for  to  await  reduction  now  obviated,  67. 

power  of,  266. 

question  of  discretion,  266. 

when  competent,  265. 

sist  may  be  recalled,  266. 

sisting  to  have  document  stamped,  266. 
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SISTINQ  NEW  PARTIES, 

when  necessity  for  ariflea,  237. 

omitted  pursueis,  238. 

what  if  party's  consent  could  not  be  obtained,  239. 

omitted  defenders,  240. 

new  defenders  cited  where  pursuer  has  not  called  all  paitieB  inter- 
ested, 240. 

person  having  independent  right  to  sue   cannot  take  up  action, 
240. 

parties  acquiring  interests,  241. 

where  parties  having  temporary  interest,  242. 

mode  o^  242. 

pursuers  sisted  by  minute,  242. 

when  pursuer  must  raise  supplementary  action,  242. 

if  executors  refuse  to  appear,  action  of  transference  must  be  raised, 
242. 

formal  sist  not  always  required,  243. 

sist  cannot  be  conditional,  243. 

time  for,  244. 

effect  of,  244. 
SMALL  DEBT  COURT, 

warrants  in,  may  be  served  by  sheriff-officer  in  counties  outside  juris- 
diction of  Sheriff  who  admitted  him,  60. 

jurisdiction,  95,  504. 

Sheriff  has  full  powers  of  ordinary  jurisdiction  in,  506. 

proceedings  are  summaiy,  506. 

Small  Debt  Circuits,  507. 

agents  can  only  appear  in  by  special  leave,  507. 

principal  Sheriff  must  hold  once  each  year,  40. 

what  actions  competent  in,  508. 

petitory  action,  508. 

summons,  509. 

must  have  table  of  fees  printed  on  it,  510. 

citation,  510. 

may  be  postal,  510. 

no  witness  required  for,  510. 

exceptional  kinds  of,  511. 

wages  cannot  be  arrested  in  Small  Debt  summons,  511. 

arrestments  expire  in  three  months,  511. 

unless  renewed  or  furthcoming  brought,  511. 

arrestment  in  security,  511. 

decree  in  absence  and  reponing,  512. 

is  second  reponing  competent  ?  512. 

absolvitor  in  absence  of  pursuer  and  rehearing,  513. 

remitting  from  Ordinary  Court,  513. 
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SMALL  DEBT  OOTTRT—wniiwued, 

xemitting  to  Ordinary  Court,  514. 

pursuer's  consent  essential,  514. 

if  consent  wrongly  refused,  he  may  be  found  entiUed  only  to  Small 
Debt  expenses,  514. 

counter  claims,  515. 

copy  of  must  be  served  at  least  one  free  day  before  day  of  appear- 
ance, 515. 

counter  claim  requiring  investigation  nmy  be  reserved  in  decree, 

515. 
hearing  and  evidence,  515. 
adjournment  to  be  only  on  cause  shown,  515. 
witness  failing  to  attend  may  be  fined  summarily,  515. 
and  letters  of  second  diligence  issued,  517. 
commissions  and  remits,  516. 
judgment  and  decree,  516. 
extract,  516. 
contains  warrant  for  execution  by  airestment,  poinding  and  sale, 

and  by  imprisonment,  516. 
execution,  517. 
assigning  decrees,  517. 
execution  beyond  county,  518. 
decree  may  be  enforced  in  England  or  Ireland  under  Act  of  188S, 

518. 
poinding  and  sale,  how  carried  out,  518. 

breach  of  poinding,  519. 

arrestment  in  execution,  520. 

furthcoming,  520. 

brought  in  county  in  which  arrestee  resides,  520. 

arrestee  and  debtor  must  be  cited  to  same  court,  520. 

multiplepoinding,  521. 

on  first  calling,  no  party  can  be  preferred,  521. 

sequestrations,  521. 

conclusions  of,  522. 

procedure  in,  522. 

recal  of  when  rent  paid  or  consigned,  523* 

must  be  registered,  523. 

appeal  to  Circuit  Court,  561. 

what  review  competent,  585. 

reviewing  tribunal  is  Justiciary  Court,  586. 

mode  of  taking  appeal,  586. 

appeal  may  be  certified  to  High  Court,  586. 

or  remitted  to  Court  of  Session,  586. 

jurisdiction  of  statutory  tribunal  privative,  587. 
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SMALL  SUCCESSIONS, 

Intestates  Widows  and  Cliildren  Act,  1875,  553. 

extended  to  estates  of  persons  dying  testate,  1876,  553. 

limit  altered  from  £150  to  £300  in  1881,  553. 

Acts  may  be  used  wherever  deceased  died  domiciled,  553. 

procedure  in  cases  of,  552. 

before  what  Sheriff  proceedings  should  be  taken,  554. 
SOLDIERS, 

are  cited  at  dwelling-place  occupied  when  at  home,  73. 
SPECIAL  ACTION, 

difference  between  special  action  and  ordinary  action,  95. 
SPECIAL  FORMS  OF  ACTION, 

distinction  between  ordinary  and  summary  actions,  369. 

first  class  o^  369. 
I  second  class  o^  370. 

all  commence  with  ordinary  petition,  371. 
SPECIAL  REMEDIES, 

Sheriff  neceflsarily  gives  remedy  appropriate  to  jurisdiction,  70. 
SPECIFICATION, 

party  craving  diligence  to  recover  documents  must  lodge,  164. 

if  granted,  served  on  havers,  164. 

in  petitions  for  service.    8e^  Service  of  Heibb. 
STAMPING  DOCUMENTS, 

process  sisted  for  purpose,  266. 

or  duty  and  penalty  paid  to  Clerk  of  Court,  267. 

party  obliged  to  found  on  documents  to  pay  expense  infirst  instance,  £67. 

if  he  succeed,  may  recover  half  the  expense  from  opponent,  267. 
STATEMENT  OF  FACT.    See  Defences. 
STATUS, 

Sheriff  Court  cannot  entertain  questions  of  rank  or  status,  69. 

cannot  pronounce  decree  of  divorce,  60. 

or  even  decree  of  separation  a  menaa  et  thorOy  60. 

or  decide  in  any  questions  depending  on  these  remedies,  60. 

Sheriff  cannot  deal  with  permanent  custody  of  children,  60. 

in  emergency  he  may  regulate  interim  custody,  60. 

in  aliment  cases  if  question  of  status  raised.  Sheriff  can  only  award 
interim  aliment,  60. 

Sheriff  may  determine  question  of,  incidentally  for  purposes  of  an 
action  competent  in  Sheriff  Court,  63. 
SUCCESSION.    See  Jurisdiction— Service  of  Heibs — Moveable  Suc- 
cession— Small  Successions— Succession  to  Absentees. 
SUCCESSION  TO  ABSENTEES, 

jurisdiction  of  Sheriff  under  Presumption  of  Life  Act,  1881,  555. 

application  to  be  to  Sheriff  of  county  in  which  greater  part  of  estate 
situated,  556. 
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SUCCESSION  TO  ABSENTEES— confinitfii 

fonn  of  proceedings,  556. 

ineome  of  estate  to  be  appropmted  after  seven  years'  disappearaneey 
557. 

capital  of  moveable  estate  after  fourteen  jeais,  557. 

fee  of  heritage  after  twenty  years,  557. 

Act  does  not  apply  where  party's  only  connection  with  Scotland  is 
having  succeeded  to  estate  in  it,  557. 

presumption  that  absentee  died  seven  years  after  last  heard  of^  557. 
SUMMABY  PROCEDURE,  371,  376. 

any  cause  may  be  tried  summarily  by  consent  of  parties,  373. 
SUMMARY  PROCEDURE  UNDER  SPECIAL  STATUTES,  374. 

explanation  of  term  '*  summary  manner  "  in  statutes,  375. 
SUM  SUED  FOR, 

must  be  definite,  108. 

payment  may  be  demanded  in  one  sum  or  by  instalments  at  the 
present  or  a  future  date,  108. 

where  sum  due  in  virtue  of  special  Act  of  Parliament,  Act  must  be 
set  forth,  110. 
SUPPLEMENTARY  SUMMONS.    See  AicsHDiNa  PLSADnraa. 
SUSPENSIONS, 

to  what  extent  competent  in  Sheriff  court,  498. 

application  must  be  to  Court  of  domicile  of  person  charged,  499. 

caution  must  be  found,  499. 

when  caution  found.  Sheriff  may  sist  execution,  499. 

sist  should  be  at  once  intimated  to  chaiger,  499. 

appeal  to  Sheriff  firom  Substitute,  500. 

a  mode  of  review  in  certain  cases  where  appeal  incompetent,  560. 

suspension  of  Sheriff  Court  decree  in  Court  of  Session,  581. 

mode  of  review  after  extract,  581. 

£25  limit  applies  to,  581. 

incompetent  where  decree  implemented,  582. 

presented  in  Bill  Chamber,  583. 

TAXATION, 

account  of  successful  party  must  be  taxed  before  extract,  199. 

taxation  is  by  auditor,  199. 

what  expenses  allowed  by  him,  199. 

expense  of  paid  by  party  liable  in  the  account,  205. 
See  ExpsHSES. 
TAXATION  OF  AGENTS  ACCOUNTS, 

provided  for  by  Act  of  Sederunt,  1839,  500. 

summary  application  by  agent  or  client  for,  500. 

applies  only  to  accounts  in  actions,  500. 

and  where  liability  not  disputed,  500. 
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TAXES, 

recovery  o^  501. 

imprisonment  for  failure  to  pay  still  competent^  601. 
TENDER, 

must  include  expensee  incurred,  194. 

may  do  so  by  implication,  194. 

in  action   of   defamation    a   fall   retractation   must   accompany, 
194. 

no  avail  where  pursuer  recovers  more  than  sum  tendered,  194. 

entitles  defender  to  expenses  where  pursuer  obtains  less  than  sum 
tendered,  194 

should  be  embodied  in  pleadings  or  in  a  minute,  194. 

or  may  be  by  letter,  194. 

tender  of  expenses  by  losing  party  before  decree  saves  expense  of 
obtaining  it,  205. 
TESTAMENT-DATIVE,  550.    See  Moveable  Succession. 
TESTAMENT-TESTAMENTAB,  550.    See  Moveable  Succession. 
TITLE, 

where  party  sues  in  special  character,  title  must  be  set  forth,  103. 
TITLE  TO  SUE, 

definition  of,  110. 

must  appear  from  condescendence,  110. 
TRANSFERENCE, 

action  of,  against  executors,  242. 

definition  of,  501. 

prayer  of  petition  in,  501. 

only  question  discussed  is  competency  of  transferring,  501. 

Sheriff  must  have  jurisdiction  over  the  representative,  502. 
TRANSMITTING, 

to  Court  of  Session  on  ground  of  contingency,  580. 
TRUSTEES, 

of  deceased  party  competently  sued  before  Sheriff  of  county  where 
deceased  lived,  and  where  property  situated,  74. 

even  though  majority  reside  in  another  county,  74. 

where  trustees  sue,  designed  by  name,  residence,  and  title  under 
which  they  act,  103. 

when  defenders  are  designed  in  same  manner  as  if  pursuers,  107. 
TUTORS  AND  CHOOSING  CURATORS, 

choosing  curators,  502. 

proceedings  in  action  of,  502. 

curatorial  inventories,  503. 

act  of  curatory,  504. 

tutorial  inventories,  504. 

UNDEFENDED  PETITION,  AMENDMENT  OF,  144 
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VACATION, 

Comt  dftyt  in,  97. 

Sheriff  may  prononnoe  orders  of  all  kinda  during,  97,  S78. 
VALUE  OF  CAUSE.    See  Affbals  fOB  Rbtibw  to  HioHsa  Coubtb. 
VIOLENT  PROFITS, 

when  caution  for  required  in  remoyings,  483.    8e€  Rem  ovinos. 

WAGES,  SBAMEN'Sb    8m  Sbambn's  Waobb,  Suidubt  Bboovbbt  of. 
WAKENING  ACTIONS, 

when  action  falls  adeep,  289. 

how  period  of  year  and  day  counted,  290. 

wakening  of  consent,  290l 

modes  of  wakening  not  of  consent,  291. 

minute  of  wakening,  291. 

intimation  of  minute  to  parties  in  Scotland,  291. 

to  parties  furth  of  Scotland,  292.  See  Falung  Asleep. 
WARNING  TO  REMOVE.  See  Rbmovinqs  and  Ejbotxomb. 
WARRANT  TO  ARREST  ON  DEPENDENCK     Su  ABammmar  im 

Sboubtit. 
WARRANT  TO  CHARGE, 

is  embodied  in  extract  of  decree,  336.     See  Chabge— Decree, 

tlXTBACT  OF^DeCEEE,  EXECUTION  OF. 

WARRANT  OF  SALE, 

warrant  to  sell  under  poinding,  349.    Su  Poindino. 
WARRANT  TO  CITE, 

fonn  o^  112. 

must  state  induoiOf  HZ,    Su  Induous. 

should  set  forth  nuumer  in  which  defender  is  to  be  cited,  113. 

should  expressly  order  service  of  petition  and  deUverance,  113. 

indueicB  must  be  stated,  113. 

ordains  defender  to  lodge  notice  of  appearance,  113. 

penalty  for  his  not  doing  so,  113. 

contains  interim  order  if  granted,  1 13. 

notice  of  appearance  not  competent  after  expiry  of^  132. 
WITHDRAWING  APPEARANCE.    Su  Affbabakck 
WITNESSES,  PRECOGNITION  OF.    Su  Pbboognition. 
WITNESSES,  CITATION  OF, 

certified  copy  interlocutor  ordering  proo^  sufficient  warrant  for,  169. 

may  be  by  Sheriff-Officer  or  by  registered  letter,  171. 

witnesses  in  another  sheriffdom,  171, 172. 

indorsation  of  certified  copy  interlocutor  by  Sheriff-Clerk,  171. 

how  cited  before  Commissioner,  279. 

if  witness  or  haver  be  required  to  produce  documents,  specification 
should  be  served,  171. 

forty -eight  houn^  notice  sufficient,  171. 
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liable  in  fine  of  two  ponnds  if  do  not  appear,  171. 
unless  leasonable  excuse  given  and  sustained,  171. 
on  failure  to  attend,  letters  of  second  diligence  issued,  171. 
witness  may  be  apprehended  under  letters,  171. 
no  objection  to  witiiess  that  he  appears  without  citation,  172. 
postal  citation  of,  172. 
Sheriff-Officer  or  law-agent  to  act,  172. 

seventy-two  hours'  notice  from  time  of  posting  to  be  given,  172. 
if  letter  returned  new  citation  may  be  ordered,  172. 
or  letters  of  second  diligence  issued,  172. 
no  higher  fees  than  those  of  postal  citation  to  be  allowed,  172. 
unless  Sheriff  thinks  postal  citation  inexpedient,  172. 
witness  failing  to  appear  in  Small  Debt  case  liable  to  fine  of  £2^  515. 
WITNESSES,  EXAMINATION  OF, 

witnesses  examined  one  by  one,  174 

none  to  be  present  during  examination  of  others,  unless  Sheriff 

permit,  174 
court  has  discretion  to  admit  witness  who  has  been  present  during 

examination  of  previous  witness  without  permission,  174 
no  objection  to  witness  that  he  has  been  present  by  permission  of 

court,  174 
or  with  consent  of  opposite  party,  174 
witness  put  on  oath,  174. 
Roman  OathoUc  now  sworn  in  usual  way,  174 
ordinary  form  always  to  be  used  unless  it  appear  that  it  is  not 

binding  on  conscience  of  witness,  174 
affirmation  allowed  where  witness  objects  firom  conscientious  motives 

to  be  sworn,  174. 
children  under  twelve  years  not  sworn,  175. 
children  above  fourteen  in  general  sworn,  175. 
between  twelve  and  fourteen,  Judge  uses  discretion,  175. 
child  too  young  to  understand  obligation  to  be  truthful,  should  not 

be  examined,  175. 
obligation  to  tell  the  whole  truth  extends  so  far  as  witness  bound  by 

law  to  disclose  it,  175. 
witness  not  bound  to  disclose  matters,  knowledge  of  which  he  is 

legally  entitled  to  withhold,  175. 
witness  may  be  examined  in  invtiaUbuSf  175. 
nature  of  such  examination,  175. 
by  whom  conducted,  175. 
examination-in-chief,  176. 
cross-examination,  extent  of,  176. 
re-examination,  extent  of^  176. 
agent  who  cross-examined,  not  entitled  to  second  cross,  176. 
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eomt  maj  allow  him  to  dear  up  matten  left  in  doubt^  176. 

or  put  qnestbna  on  his  suggestion,  176. 

when  agents  have  finished  examination,  Sheriff  may  pat  qnestionay 

177. 
what  questions  competent^  177. 
must  be  relevant,  177. 

such  as  opposite  party  might  anticipate  from  nature  of  record,  177. 
any  evidence  competent  which  might  be  laid  before  a  jury,  177. 
as  general  rule,  leading  questions  not  to  be  put,  177. 
this  rule  however  to  be  applied  reasonably,  177. 
in  material  part  of  evidence,  leading  questions  prohibited,  177. 
in  cross-examining  they  are  permitted,  177. 
rule  reversed  where  witness  shows  unwillingneas  to  answer  party 

adducing  him,  178. 
leading  questions  may  be  put  at  end  of  examination,  178. 
where  allowed,  deposition  should  be   in  form  of  question   and 

answer,  178. 
no  longer  rule  that  psrty  cannot  contradict  own  witness,  178. 
incompetent  to  mislead  witness,  178. 

competent  to  ask  witness  if  he  ever  made  different  statement,  17& 
if  he  deny,  it  may  be  proved,  178. 
when  witness*  credit  to  be  destroyed,  he  must  be  examined  on  apecial 

points,  178. 
witnesses  only  examined  in  regard  to  facts,  178. 
cannot  be  asked  whether  they  know  thing  happened,  179. 
in  general  must  not  be  asked  as  to  opinions,  179. 
pr  as  to  matters  of  law,  179. 

questions  as  to  opinion  can  be'put  only  to  men  of  skill,  179. 
questions  of  law  can  be  put  only  to  foreign  lawyers  examined  as  to 

law  of  their  coimtry,  179. 
competent  in  some  cases  to  ask  witness  his  impression  at  the  time  of 

an  occurrence,  179. 
but  only  impression  as  to  matter  of  fact,  179. 
impression  involving  element  of  opinion  inadmissible,  179. 
witness  may  be  allowed  to  make  use  of  notes  made  by  himself  at  or 

about  time,  179. 
notes  made  recently  or  by  others  inadmissible,  179. 
witness  objecting  to  produce  or  depone,  179. 
presiding  Sheriff  disposes  of  objection,  179. 
when  Sheriff-Substitute  decides  against  objection,  appeal  to  be  taken 

in  court  at  the  time,  180. 
so  much  of  process  as  necessary  for  disposal  of  appeal  to  be  transmitted 

to  Sheriff,  180. 
on  other  points  case  proceeds  as  if  no  appeal  taken,  180. 
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witness  may  appeal  to  Sheriff,  180. 
refosals  to  give  oial  evidence  disposed  of  in  same  way,  180. 
Conit  has  power  to  fix  witnesses'  expenses,  180. 
witness  may  be  recalled  at  discretion  of  judge,  181. 
evidence  may  be  recorded  in  longhand  writing  or  shorthand,  181. 
when  in  long,  notes  most  be  written  by  Sheriff,  182. 
when  unavoidably  prevented,  may  dictate  to  clerk,  182. 
must  be  in  form  of  narrative,  182. 
not  prevented  from  recording  any  particular  question  and  answer, 

182. 
documents  adduced  and  objections  to  the  evidence  made  by  the 

parties  must  be  noted,  182. 
and  evidence,  oral  or  written,  tendered  and  rejected,  182. 
with  groimd  of  such  rejection,  182. 
evidence  to  be  read  over  to  witness,  182. 
and  signed  by  him  if  he  can  write,  182. 
note  of  evidence  authenticated  by  Sheriff  and  derk,  182. 
and  forthwith  lodged  in  process,  182. 
Sheriff-Clerk  marks  and  inventories  documents  admitted  in  evidence, 

182. 
evidence  now  usually  taken  in  shorthand,  182. 
notes  should  bear  by  whom  parties  are  represented,  182. 
Sheriff  appoints  shorthand  writer,  183. 
administers  oath  defiddi  adminittratione  to  him,  183. 
Sheriff  dictates  evidence,  183. 
practice  of  allowing  shorthand  writer  to  take  down  evidence  without 

its  being  dictated  by  Sheriff  improper,  183. 
expense  of  shorthand  writer  borne  by  parties  equally  in  the  first 

instance,  183. 
notes  extended  by  writer  and  certified  by  him,  183. 
if  correctness  questioned.  Sheriff  may  satisfy  himself  183. 
if  necessary,  may  amend  notes,  183. 

prohibited  from  adjourning  proof  except  on  special  cause  shown,  183. 
special  cause  is  set  forth  in  interlocutor  adjourning  proof,  183. 
consent  of  parties  not  suJQicient  cause,  183. 
adjournment  may  be  granted  on  conditions,  184 
should  be  os  short  as  possible,  184. 
at  close  of  proof,  Sheriff  declares  proof  closed  and  immediately  hears 

parties,  184. 
may  allow  an  adjounmient  not  exceeding  seven  days,  184. 
interlocutor  declaring  proof  closed  may  reserve  power  to  parties  to 

produce  documents  within  specified  time,  184. 
after  proof  closed  additional  proof  can  only  be  allowed  on  petition, 

186. 
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proof  in  replication  still  competent  on  strong  gronnds,  185. 

party  applying  for  it  mxist  show  that  feusts  have  been  bronght  out 

which  he  conld  not  have  anticipated,  185. 
must  be  specially  applied  for,  186. 
application  should  set  out  feu^ts  to  be  proved  and  the  witnesses  by 

whom  they  are  to  be  proved,  186. 

8u  Commissions  to  take  Eyidekce  —  Proof  —  Notsb  of 

EVIDENOE. 

WORKMEN, 

proceedings  between  employers  and,  414. 

who  is  wQrkmazL  in  sense  of  Employers  and  Workmen  Act,  1875, 

416. 
term  does  not  include  aeamen,  416. 
or  domestic  or  menial  servant,  416. 

8u  Emflotsbs  and  Workmen. 
WBTTINQS,  DILIGENCE  FOR  RECOVERY  OF.    ;S^  Spbgdioaxioh 

— DnuaBNOB  to  Recover  Docomehtbl 
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